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PEIYY COUNCIL.* 


3iAIElHUSBI,i ADE31JI GHASWxVLA and othebs (Dephndakts) i\ The 
SSCBETABr OF STATE for INDIA in COUNCIL (Plaintiff), 

[On tvppeai from tlio Pligli Court of Judicature at Boml^ay.] 

Cantonment Temvre — Cantonment Code of 1836 and 18oO~Ownerslii]) of land in 
Poona Cantonment — Suit by Government for ejedment of tenant from jmemises ivitlmi 
Cantonment limits — Private oicnership in Cantonment, claim, to — Prestmiyiion of 
ownership — Possession, effect of — RiglU of Oovernvient to resume land. 

In a suit for eject.ment of tlie appellants from premises within the limits of the 
Poona Cantonment, the Govcnimont as plaintifl’s claimed that the land belonged 
to them, and was jncrcly held by the clefeuclants on military or cantonment tenure 
which entitled them to resnme it at their pleasure subject to compensation for 
builclii3gs Vvhich the tenants might have crccfcecl thereon. The defendants claimed 
the land as their private property on the ground that their predecessor’s in title were 
owners of the land at the time the Cantonment was established, and that nothing 
had happened since to vest the title in the Government ; and while admitting that 
they VvXTC subject to military jurisdiction, and to the Government right of appro- 
priation, contended that they were entitled to compensation on a ba-sis of private 
ownership, and not as mere licensees. They also contended that being in actual 
, possession of the land the onus was on the plaintiffs to rebut the presumption of 
ownership in fee attaching to the possession of land whether in a Cantonment or" 
clseYdaerc, The title of the defendants was based on a document dated 27th August 
1864: by which one Beyts, a- Purser in the Indian Navy, certified that for the consi- 
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It was theiefore impossible to say that mere possession or occupation of tbc 
bungalow on tbis site afforded any presumption wliatcvoi tliai the defend or 
their predecessors in title were ownem m fee. The presumption \\as t>Il the oihti 
way, and was strengthened by an examination of the history of the site li^elt wliifh 
showed that the defendants’ predecessors in title did not regard the piopeit} as 
differing in its tenure and terms from other property in the Cantoiimuit. The 
defendants wore, therefore, mere licensees and the land had been leHiiiicd 

by Government. 

Appeal fiom an interlocutory order (12th Febriiaiy 190b) ot 
the High Court at Bombay, which directed the re-heaiing oi an 
appeal fiom a judgment and decree (22nd October 1901) oi the 
Court of the District Judge of Poona which had dismi^^siMl th(‘ 
respondents’ suit. 

The suit was one for ejectment of the appellants, and the 
plaint, filed on 6th August 1903, after (in paragiaph 1} di brib- 
ing the land clairOiedas a Government plot of giound now 
known as No 9 Arsenal Eoad (foimerly as No. 23A, Staff 
Linos) situate within the limits of the Pooiia Caiitoiuiicnt 
and stating the boundaiies, continued (in paiagraph 2) : ''this 
plot was formerly occupied as a site for a bungalow by one 
Mr, I. V. C Beyts, a Purser in the Indian Navy, on Military 
or Cantonment tenure under which the holder has no right of 
ownership over the ground, but merely a right of occupancy, 


deration therein mentioned he handed over to Boiabjee Pe^toiijco all fl am he 
ha^ to thehon&o, ont-houses and premises geneially, maikcd 23 Staff Lnii”., Poona 
Cantonment This document was encloised as ** sectioned ” h} tlio Dii^uliu- 
General Commanding. 

Heldf on a con&idciation of the mode of cldimiiation of the Pooii i Caiitoiiiiiiiit. 
the regulations affcctnio it, the ariangcmontb mule 'with the m\nt i*. of tin 1 lul i 
taken to indemnify them for the loss they sustain d b\ bung depinul of tiiui 
lights of occupancy, and the other eiicimistancos of the cas , (1) th ti c\iU if the 
defendants established that their house was bmlt at, oi bcfoie, tin tnm the C niton 
ment was made, theie was still a strong piobabilit> that they wxro clul} comp* n- 
sated for the change in their position as owneis> to that of lieoiisec> , (2) that fioin 
the Begulations as summarised m Aitchison’s Cantonment Code ot LS;»G, anti 
Jameson’s Cantonment Code of 1850, it -was clear that, though pumisNioii to o(ciip\ 
ground was frequently given, especially for the building of oirlCwih’ hoii^ts oi 
bungalows, such permission carried with it no soit of piopnctai} right, and the 
buildings were liable to esiiiopiiation at a puce to be fixed bj the ruihoiitu^, ai <1 
the permission of the Commanding Officer was necGssax\ a on for the kiting oi sile 
of the house so built. 
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and the land is resumable at the pleasure of Government, 
compensation being given for any buildings standing on it at K^iKnusBu 
the time of resumption. The house and out-houscs standing 
on the said plot and all hib interest in the said plot of ground 
were sold by the said Beyts to one Dorabji Pestanji Ghaswala 
on 27th August 1864, and the transfer of tire occupancy of the 
said plot was sanctioned by the Brigadier -General for the time 
being commanding the Poona Brigade in accordance with 
Cantonment Eegulations.” 

In paragraph 3 it was stated “ that the said Dorabji Pestanji 
died, leaving his widow Sonabai, two sons named Aderji and 
Fram]'i (defendant No. 2), and two daughters Jivanbai, the wife 
of one Jamsetji Maneck]i Ghaswala, and Bachubai, the wife of 
Sorabji Nanabhoy Harda, as his heirs. Sonabai died about 
10 years ago. Aderji died about a year ago, leaving his son 
Kaikhusm Aderji (defendant No 1) as his heir and executor of 
his will. The third defendant is the second wife of Mr. Sorabji 
Edulji Ghaswala, who is dead, and whose first wnfe was a 
daughter of Dorabji Pestanji Ghaswala. Consequently she is 
added as a defendant.” Paragraph 6 stated that “ since the 
year 1899 the said plot has remained entirely vacant with the 
exception of a compound wall, an iron latrine and a small 
out-house and fountain in the compound, the market value of 
all which is about Es. 500.” 

On 23rd March 1903 tiro Solicitor to Government under the 
direction of the Government of Bombay gave on behalf of 
Government and the Poona Cantonment Committee a notied to 
the first, second and third defendants and to Jivanbai and 
Bachubai, the daughters of Dorabji Pestanji, deceased, to quit 
and deliver up on 1st May 1903 to the Cantonment Magistrate, 

Poona, possession of the said property known as No. 9 Arsenal 
Eoad, and gave further notice that Government were prepared 
to pay the sum of Es. 500 as the value of the erections then 
standing on the said ground, or such amount as might be 
determined by a Committee of arbitration constituted as pro- 
vided in chapter 20 of the Cantonment Code of 1899. In reply 
to the notice to quit, the first, second and third defendants wroto 
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to the Bolicitoi to Go\e}nmcnt a Icltei dated Aj_ ii! h<0 ! 
'in which they stated that they disputed the liglilsoi Chi'i in- 
ment or anyone on their behalf to i esume the said pi ( ^ ot i,i ’ ! 
Bachubai and Jivanbai also wioto lettois dated ‘dhh end 'Tib 
April 1903 in reply to the notice to quit that tin j liad no n t i u 
of any sort in the said land 

The plaint further stated that the Cantonmen AhnnliUe 
after giving notice of an appointment lor that iluh 

attended at the property on 1st May 1903 to i or one pos i s^-ion 
of the land, but the first defendant, rrho was piest nt, n lust d lo 
deliver possession ; that the market value of the pinpc.il\ \s.u 
Es. 18,000 , and that the cause oi action arose on the Im *\la) 
1903. And the plaintiS prajed for ]}ossessioii, and lot such 
further and other relief as the nature of the case inidrt loyuiio 

The defendants in their written statements denied that the 
plot of land in suit belonged to the Government, that it wa^ 
held on military or cantonment tenure and that they wcie liable 
to ejectment. They also alleged that the house standing on 
the plot of land was in ruins and no new house had hr on built 
owing to the prohibitive action of the Canromnent authoiitie-s 
The third defendant further pleaded that the delordints and 
their predecessors in title had been in adverse possession, ini 
more than 60 years, and that the suit was thercfoio baaed In 
limitation 

On the issues framed on the pleadings the Dali at Judge 
(Mr. Lucas) held on issue No 2 that the land in question w not 
occupied on Military or Cantonment tenure hj i.hc dt londants’ 
predecessors in title ; that the piamtift had failed, thei eiore, to 
establish his title; that there was nothing on tiro record to 
show that the defendants or their predecessors in title had evei 
admitted that the land in suit was not then pi irate propcitj. 
He further held that the suit was barred by limitation ; and 
made a decree dismissing the suit 

On appeal by the plaintitf, the High Court (ErssfiLL and 
Batty, JJ.) were of opinion that sulticiont attention had not 
been given by the District Ooitrt to exhibit 71, one of the 
documents relied on by the plaintiff, and consequently its proper 
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effect as cadence had been lost sight oi The docimiem (exhi- 
bit 71) as as follows — 

‘‘ T licicb^y ceitif} tint ui coiiMcleiition oiliTMiig leofnecl ihe sum of Bupeos 
(f,lbO) tboiis lul one Iniiicl 10(1 fifty, I limd o\oi to I)oi‘ib]OG Pcsl'injeo 
I squiic all clnm I hivo to the Iioii&c, ont-lioiiscs "ud picmis^i genoially maikecl 
No 23 Stijff Lmos, Toon « Gxiitoniaciit 

‘‘Signed, soiled, aid admial it Poona tlia n\ciit} sc^cntb day of AiigUot in 
the of Oiii Loid cno iliousind, o gbt hundi C enl i\u} four. 

(Sd ) I V C PEYIS, 
ruibci of Hoi M ij( &b s 1 Indian N u \ . 

‘‘ Vvitnc ses 

“(Sd) W WELLB I 

‘ (Sd ) H V. rzHJLCONBB 

‘ S'^iiotjonod 

“ Poor 1 , 27tli August 1864. 

‘ (Sd ) r C HE VTH, 

BiJ^id 01 CxCiic al Comm aiding Pooni Biigade “ 

Tho Higil Coiiit, tlicicfoio, on 13th Jiiio 1906 lenaanded 
the case to the Disnict Couit for findings on the following 
issues — 

1 "What is the legal eifoct of exhibit 71 

“2. Poos the use of the word 'sanctioned’ thoiein imply 
that the occupation of the defendants and then predecessors in 
title was a peimissive occupation, oi how othel^^ise ^ 

"3 Aie the defendants in a position to lebnt the ji; ind facie 
picsiimption arising on the face of the said exhibit ^ 

" 4 In what sense was the word ' sanction ’ used in exhibit 
71 and understood generally according to the practice of the 
locality at the time of iis execution ^ ’’ 

Bithor party was to be at libaty to adduce fiiither evidence 
on the additional issues as they might be advised Both parties 
having produced additional evidence, the Distiict Couit (of which 
the Judge ivas then Mr Kincaid) found on the four issues as 
follows . — - 

(X) Exhibit 71 evidences the sale of the house 23 Stafl Lines 
(now No* 9 Arsenal Boad) to Mr. Porahji with the sanction of 
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the military authoiities and confciiccl j,*eimibsioa oii i . Doi al)]i 
to occupy the land m suit subject to Canloniiiciii iigalanoiis. 

‘‘(2) The use of the word ^ sanctiouecL then in implies lliat 
the occupation of the defendants and ihiii pie(lece‘b.,ois in title 

was a permissive occupation 

(3^ In the negative 

(4) The word * sanction ' as u^od in (.xliibil 7 1 and as 
understood generally in 1864 meant the peiuiLsioii accordcMl b} 
the militaiy authoiities to the sale of tii. bungalow a k! tlu‘ 
out-houses on the land m dispuce ’’ 

When the case came before the High Coiiib aiiti the mnand 
it was heard by the same Judges as before and thcie was 
a difference of opinion betw^een them 

Eussbll, J. (then officiating Chief Justice) being of opinion 
that the plaintiff had pioved the limited cbaiacter ui the 
defendants’ occupation, whilst Baoty, J., camo to the conclimion 
that the plaintiff had failed to establish a title to the land. 

The following are the material ]3orLiions of the jiidgnicnts 
which were delivered on 29th July 1907 . — 

Etjssell, J. (officiating C d ) 

As legaids tho fomth issue, ^^hich mns as iollowa ‘ Iii nliii thi. 

woicl ‘ sanctioned ’ used in exhibit 71 and unde -tord "nu th} u^ io the 
practice of the locality at tho time of its exautiou ’ \ o Juu' h tii s^uad by 
the Advocate Geneial that it \Vi s found impo^''ible foi the pi initOi t m i4 m uiy 
evidence although eveiy endeavoiii \\as mado to do so, aid ^uili ! pt 
certainly nevei contomplWtd cithoi b> ni} learned colle ie,iu 1 1 h\ nn^i If. 3n Ijm 
remand judgment, it will he observed, he sa}b mief ahe th it th p| nntiii should 
have been required to give formal avid enoc of piuctice, in the com i if^nucli lie 
contends the word ‘ sanction ’ was med Vvitli the signmt mce nr»\* aiUihaUd to jig 
with which lemark I conouucd. I do not think that ciu icmuifl jUilgjuintcm he 
read m such a way as to have hold that if such foimai c^icknco wt it in i, gntu the 
plaintiff must neeessanly fail. The me of the woid ‘ foimal ' in the aho\^ pas age 
from my learned colleague’s judgment seems to me to bear out tins xaw, Tliw 
being so, it remains for m to say whether 01 nottheucw oiMu iviucml on the 
first issue : ^Vhat is tho legal effect o! exhibit 71 ? is couoet. 

It IS not neccssaiy to set out the torms of that exhibit o\er again as in my opimon 
it amounts to a surrender by Mr. Beyts of all his interest in No. 23 Staff Lmes, 
Poona Cantonment, and an admittance of Borabji rcstonii thereto. 
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“In the present case, the plaintiff puts in exhibit 71, wheiein, it appeals, that 
Doiab]i Postonji was admitted to the lights of Mr. Bejts in 23 Stah Lines in the 
Poona Cantonment. Now the u&c, therefore, cf the woidb ‘ Poona Cantonment ’ 
in my oxnmon was notice to all poisons being admitted to piemises tbcioin thot 
‘Cantonment’ had a peciiliir meaning and implied a pecnliai tennio What 
that peculiar tenure v is appears fiom the \aiious exhibits which I now eniimcictito, 
Nos. 221, 222, 234, 249, 250, 25i, 260, 2G4, 2G5, 2G6, 271, 274, 27"), 276, 007, SG4, 
3660). In addition to the cxlibits put m bJoie Mi. Lucas, on the lemand 
herein the plaintiff abo put in exhibit 0S3(2). 

“Now, although it maj/ be that the abovemcntioned Oidas and Regulations 
may not have the force of lavg still I am of oxniuon that all pe.. ons puipoiting to 
deal with tho lands within the Cantonment mubt bo i ilcii to L‘i\e had notice of 
those Oiders and Regulations \vhioli, seeing the long ponod of jeais dming %\hich 
they had been piomulgated, must ha'^o bemi Lnown to c^exy person de.3ning 
to acqmie any rights to immoveable property within the Cantonment. 

“In exhibit 51 (1828) and exhibit 58 (1830) the piopoity m quostion is included 
in Cantonment limits. “(^) 

After referring to F7am]% Do/cthji Gliasttala v. Secretary 
of State for Inclia^^\ and Poona Cojitoniiant Committee v, 
D}iondimm^^\ the judgment continued : — 

“It is well settled that a purchaser is bound to inquiio into the title to the 
land ofiered to him by Ins \ endor, and will be e fleeted with notice of all that he 
could have a&certamed if he had made proper mquiues, whether his abstention 
from inquiry is duo to voluntaiy waiver or waiver under contract [Wdsmi v 
I£art(^)j Patman v. Bay lap di’^) cited m In te> Nisbetaiul Poils^ Contmeti^)), 

“ As to adveise possession it, in my opinion cannot apply in then case, because 
the possession of Beyts and his piedeccssoib cinnot be said evei to have been adverse 
to Government As regards the land they aie mere licensees 

“As pointed out by Mr Kincaid, the Registers of 1856 (exhibit 176 of 1861, 
exhibit 177 of 1863 and exhibit 178) show that the various owners of the bungalows 

(1) All these exhibits show that giants of land m Military Cantonments weio 
totally contraiy to the established practice therein , and that the permission given 
to erect houses on ground within sach a Cintonment confeued no right of property 
whatever in the ground allotted for such erections. 

(2) Regulations relating to Cantonments and Quarters, General Order, dated 
3M July 1856. 

0) Exhibits 61 and 63 were plans of the Poona Can've nm^'n*' mrde in J o \ears 
respectively mentioned or thereabouts. 

(4) (1897) P. J, p. 207. m (1866) L. R. 1 Ch 463 (467). 

0} (1888) P. J. p. 170. (73 (1^81) 17 Oh. B 263 ^356). 

m [1905] 1 Ch. 391 (400) ; affiuned [1906] 1 Ch. 3 6, 
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theiein mentioned had legisieied tbcii nmi ^ ai d ^ \ ii t e \ »» unta! 
pre^onhed Eulcs 145 and liG in cxkkti 27 ^ tli" > t i ^ h l>t an 

bei 1861, 


Now, it seems to me that the o-\\nci of lica t wi i i i 
becoming ench o\mei must b'' t^Kn to h xtli <1 n 11 K 

teims, and, this b mg so, h id 1 c ic"’ lul t “i e i \ 
found? He would ha^o found tb d ibt fi i ^ f 1 b, 

pixvato buildings and giound encio cd on [> \ U i ! 1 n i ^ 

Poona ^ Now, tb-^i icfeis m ni> opinion Lo (lun 

and giound cnclobed on pm ate u count ‘PmtU bind 
owned by private pel sons ‘Giound cnchscd on | m ii u m 

which Government hxd allox cd notiob bon^bl <i i ii ^ j« 1 
enclosed on private account Then, le i n pasa lu n is f ntior Its o 
immox cable piopcxtj m the Cantom leni. xi 1 lux ft im 1 t" ll buj t n 
dispute, x/hich IS No 23 in the Rogistas 170 117,11 i iN* 7 i c'lilu 171 
and 23 in exhibit 180 (xxheie ‘Soiabji’ iscvidtutU '•nil ' b J ^ i b d 

formed i nt of the oiiginal Omtonmo u. ‘ On mil t. iP i nr t i c i t i i \ 
meant that the limit‘d of which x eie tixccl on d c old u£ M lOi P27 Im id ht- 
remembered that those limits x-* ere fixed aftui ihr ]/ s nm ot II ^ubli n X\TI < f 
3827 which was passed on the 1st of danuaiy of th. t >cu 
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“From the first argument of Mr EaiKs, it iipeis iliii i t) 1>21 •» 

Regulation had been passed in 1826 to a smiilai edec^ S Uion 21 if liic Ih a i 

tion of 1827 shows olcaPy that no piixaio iiopcrijj xv > to b ii c mltd xx rl n ti t 
limits of the Cantonment and [exhibit lb2, Jic Cob ct i a 1 1 a, 3ul a 
Septembei 1826 to the Sccietaiy uo the Goxoiuoi, -box ihi x u u » c s x lu i 
tho then Collcotoi w --s taking that no pm itc piopc tv aiuu d b unh 1 d will d 

the Cantonment hunts Tho piopeit) in dupiitc in tlu'. c x ^ x jtt m I s{ 

limits. 


“ Great stress was laid upon the f mt tint it api t"is tiicu x is t uij ^ il xxx w ii 
the site in dispute prioi to 1826, but I fill to Ui boxv tl d i m h - Jtl ti m ^ . im 
difference It is difficult to suppose tlut, if the site m qiu u u and ih d dox" 
upon it had been thepuvate piopeity of im indixiduil, tin udhaitK- v ^\xtt 
then marking out the limits of the C intoument xxaild Iu\w mclud d i m lb 
Cantonment limits 

“No doubt Mr Raikes has been obliged to coneodc th ibt i n ‘ lu » n 
to proxe, although ho did his best to do so bj m nuti nd tl iIhj t i dx ( Mh ‘ 
jamabandi ehitis and documents ixoducecl h], un} tin <xidtiifi uxui b\, 
Mr, loglekar Though it is not possible to pioxo io tbmoii a. tun lb d ixiu 

square yaid of land within the Cantonment xxis loiu ill} ami foinulh . 1 n up h\ 
Government either by gi anting other land m sukdituiioii thcufoi u b\ xx mai 
the assessment thereon (which xvastho pimciplc nponxximh tin ( oxaimiiniwu 

then acting), still m my opinion a jury would be juMifiul m fmdm that ik kuil 

in question had been duly and properly taken up b;y Goxunmnil toefaici with tho 
other lands witbn the Cantonment limits, and it is not as if pux ate owners of I nd, 
if any such there were, or houses within those limits had no one io protect iheir 
I 1 
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interests because the letter fiom tbo then Collector that I have referred to above 
shows that that offioei was fully alive to those mieiests and was not likely to allow • 
them to be jeopardized as he would hwe to incur the responsibility therefor. And 
it IS difficult to suppose that his piodecessors would not have exorcised the same care. 

If I am right m the construction that I havo put upon exhibit 71, it appeals to me 
that the onus was shifted from the plamtiff to the defendants and that the> were 
bound to piovo that the house and site in question had been the private property of 
their predecessors and had not been taken up by Goveinment, 

** There are, however, certain othoi circumstances which seem to me to show 
that the defend ants were fully aware of the Cantonment Eogulations and knew that 
they must comply with tho terms thoieof. The first of those is the correspondence 
during 1887 to 1890 relating to the rc th itching of the bungalow on the site in 
question, I refer to exhibits 99, 100, 101, 102, 109, 104 and 105. Again, in 
exhibit 106 in 1882, we have the application signed by Adarji Dorabji for the 
bmlding of a fowl-shed. It appears to me that this application is entirely incon- 
sistent with the idea that the defendants were the absolute owneis of the land in 
question, Further, the correspondence exhibits 115, 1X6, 117, 118 shows that it 
was the bungalow, No 9, Arsenal Boad, which was mortgaged to Mr. Nathn and 
not the land. And the othei exhibits tegarding the removal of mined out-houses 
are wholly inconsistent with the property being the absolute property of the defend- 
ants, Now, if the land m question was actually the property of the defendants 
and believed by them to be so, I cannot understand how they could have brought 
themselves to requesting sanction to put up the fowl-house from the Cantonment 
authorities, or how their mortgagee vhen he was told to put the property in repair 
did not at once say that Gt is the absolute propert;^ of my mortgagor and the 
Cantonment people have nothing to do with it/ Another point, although it is a 
minor one, appears in the following exhibits , — 

** In No. 176 the sale-price is entered as Es 2,500, m 177 it is entered as 
Bs. 3,500 and m 178, 179 and 180 it is entered as Bs. 6,000; and in exhibit 71 
Dorabji Pestonji paid apparently Es 6,150 Now, it is to my mind very difficult 
to beheve that these prices were intended to cover the value of the land, for we find 
in the evidence before Mi Lucas that at tho present time the land alono is valued 
at Bs. 18,000, and no evidence has been given to show what would have been the 
value of this land in the year 1864. 

The next point to consider is : What is the meaning of the word * sanctioned ' 
in exhibit 71 ? and I apprehend that this Court must now put its own construction 
upon that word. The only meaning that I havo been able to attribute to that 
word upon exhibit 71 is that m accordance with the Buies and Begulations 
then prevailing upon the subject the Bngadier-Geneial permitted and ratified 
the surrender by Beyts and the admittance of Dorabji Pestonji. I cannot believe 
that it was mionded to refer merely to the transfer of one name in place of another 
in the Begister, for otherwise the Eogister would be a purely useless and unnecessary 
document. By the use of the word ^ sanctioned * I take it what the Biigadier-* 
General meant was that inasmuch as Mr. Beyts had surrendered all his rights to 
this Cantonment property the Brigadier-General was willing to substitute Dorabji 
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Pestonji for Mm under the then prevailing orders and regu^itior.b, 
as we know, it was entirely ulha vires lot the Brigadier-Gomra* to allow or to 
connive at allowing the vendee of those rights to ac^'iuiro any prupr;>laiv rights 
whatever in the land itself. No doubt, when we look at tlitpnei* of the vurioii.^ 
exhibits mentioned at page 426, wc do find that in c>evtral indai.ois ‘a!c' or 
mortgages of bungalows with their out-houscs, laiicK, gatdenh, ttc , arc ‘ lAct.on^d • 
and very great stress upon this fact was laid by the dc'ftiidant d coin * t ’ and pleaderb • 
and this fact has undoubtedly weighed con idorab’y upon im lotrL^I Ctilloafiie 
in the judgment which ho is about to delner. But in the li-t p’ < tl t parctds 
in exhibit 71 are not described in the same tenin i»s in tho-e d< , a-., and if once 
it is established that the Commanding officm had no authrEity vli ito\» r tu dlow 
any proprietary rights in the lands thomselvos to b ^ ac piind Iw the tiand* tlio 
word * sanctioned’ or ‘granted’ in those deeds must in my upiuKtn bt liPld to 
have reference only to so much of the property compnstd thoix'iu as the Coiiimancl- 
ing Officers had power to sanction or ratify. If I am right m tliif, rtading of 
the word ‘sanctioned,’ the fact that the plalntifi has fcmid it io walduco 

any evidence as to the practice with regard to which the word is ustd b.comi&of 
no importance. 


With regard to the 3rd issue remanded to Mr. Kincaid, 1 ant of o| irioa that 

the defendants have wholly failed to rebut tUpnmd facie presumt.t.oa arising oa 

the face of exhibit 71. ^ 

“Xneed hardly say that I have had considerable hosiution in ..wiving the 

above residt and difiering from the opinion of my Joarned coi]e.ij,tic whoso 
experience of oases of this sort is very maoh greater than min. ; but I h'av. hiiiued 
a very strong opinion that the defendants’ predecessor never .cuiar.d .a paid U,t 
or intended to acquire or pay for, or thought that he was acquinug or pavm<r£oi 
any property in the land itself; and the lights that he acquired mu-o nghty.nlyui 
and to buildings upon the site in quofttion in 1864.” 

“Batty, J. :_So far as the evidence in this case at present goes it fails in 
my opinion, to establish the acquisition by Government of the Lind in question.’ 

“The voluminous and elaborate evidence and arguments adduced to t.hnw tlmt 
Governmen ^quired largo quantities of land within the limit, „f the Too n 
Cantonment fall short of proving the pLiintiff’s title in this, tint adinhtedlv the 
accuracy of the measurements as calculated can only be tegurdul .is arpr,..v;nate 
ms evidence appearing inconclusive, it became necessary to consider L b“tig 

intetrorb 1 transferring to the defend.iut,- father fh! 

interests of his vendor in the site in question Por rin. ni li i 

nlatoHff ? . m a grant under Cantonment ruks. ^^hat the 

plaintafi had to prove was not only that tran^fpre . 4 . ^ ^ “ 

sanctioned, but that no transfers excent hhn-o nt o' 
sanctioned, or, in other words that ii ^ i "a ^ ‘^®*®®“ent grants were ever 
. r, other words, that all sanctioned transfers were transfers of Canton. 
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ment grants. It was understood that the plaintiff was prepared to prove that 
sanction was in general acceptation understood as applicable only to Cantonment 
grants, and that it was therefore a matter of common knowledge that application 
for sanction involved an admission that the land transferred was held on Canton- 
ment grant. The remand to the lower Court was allowed because the plaintiff’s 
assertion that this was universally understood had been considered, and would, if 
established by evidence, or undisputed, prove an important element in the case. 
But in requiring that formal evidence should be adduced in the case it was meant 
that the assertion mu^t be proved in regular form by evidence as distinguished 
from mere assertion in the plaint or arguments ; and it was not intended to 
suggest that evidence was required merely as a matter of form and could bo 
dispensed with if the construction contended for were shown to be a possible 
construction. 
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“ The plaintiff, however, has adduced no evidence whatever on remand to show 
that the word ‘ sanctioned ’ was in general acceptation understood to amount to an 
admission that Cantonment conditions applied. The only evidence put in for the 
plaintiff is exhibit S82 containing regulations requiring the permission of the 
Military authorities to the transfer ox Cantonment grants. The existence of such 
a rule only shows that application-, for sanction might have been made and granted 
in compliance therewith. But it doe^j not prove that every party to a transfer 
knew that an application of sanction could only be made for the purposes of that 
rule, and in reference to land held on Cantonment tenure. It is quite consistent 
with the existence of that rule that private dealing with land within Cantonment 
limits might have followed the practice known to be common on transfer of land 
within those limits, without any intention of admittmg. 

“ Application of sanction conid only be made for the purposes of that rule 
and in reference to land hold on Cantonment tenure. If the practice of obtaining 
sanction to transfer in Cantonment limits was known to be the common practice, 
it is quite conceivable that such practice might be followed either in ignorance of 
its origin or ex major caukla by per ons who had no intention of admitting 
thereby the title of Government to the land transferred. And what plaintiff had 
to prove wa:j that everybody who followed that practice knew that he was thereby 
making such admusion. The plaintiff has made no attempt to prove this. The 
defendant on the othar hand refers the Court to the instances on the record 
in wh ch sanction was sought and obtained for documents which purport on the 
face of them to transfer an absolute proprietary right in the land. It is 
Impossible to hold that the general public, in accepting the endorsement of the 
word * sanctioned ’ on documents, recognized that endorsement as a disclaimer of 
the proprietary rights asserted in those documents, 

“It is quite possible that thi assertion of proprietary title in such documents 
may have been groundless. But ths.t is not the point. The assertion of those 
rights by the parties seem^ to me conclusive that they at least could not have 
regarded their acceptance of the word ‘ sanctioned ’ as an unequivocal admission 
that no such rights existed. It may be that sanction was obtained without 
any enquiry as to the purpose for which it was granted. But a failure to enquire 
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1913. carries no consequences of wMoIi another party can avail himself without proof of 
^ title in himself. 

therefore that the dofondant’s prodeoossor.s in interest 
o- cannot be held to have admitted the title of Government by obtaining the 

SlI®* endorsement of the word ‘ sanctioned ’ in exhibit 71, m the absence of ovidi-iics 

OS' i-ii action was universally recognised as laniiimcunt to such 

an admission. 

^''Then it has been suggested , that as the old Regulations tliroetcd that no 
private property should be included in Oantoumeiits, it shc'iLcI be presumed 
that the land in question was not private property on the maxim omnia 

pTOSswitUTitUT tUb 6SS6 Gcta> But tnat maxim appiies only to the manner of 

performanoe, and the presumption it allows is th^ii :iots or duties proved to 
have been done, were done with due formality. It would not jii'-tify the 
inference that the act or duty (in this case that of excluding private property) 
had been performed. 

“It has also been urged that as the intention of Government to acquire 
aU land within these limits is proved, a pr8sumi3tion arises that Government 
actually did so. Intentions may be inferred from acts, but there is no rule 
that acts should be presumed from intentions. I am unable therefore after 
fun consideration to hold that Govermnent have disclosed any ground on which a 
private litigant could successfully claim ejectment. No doubt they have 
much land within Cantonment limits, but it is not impossible or improbable that 
private property which pre-existed also survived delimitation, and I do not think 
reprehensible recklessness in failing to preserve duo record of the respective rights 
and interests of the state and of private owners can be admitted as a ground for 
requiring from the present plaintifi loss cogent evidence than would be demanded 
from any other plaintiff suing in ejectment. If further evidence were available to 
throw more light in the matter, I should welcome the opportunity of further 
enquiry iuto a question which is certainly left in a very unsati ffactory condition. 
But in the evidence, as far as it goes, I cannot .find grounds w’hiuh in my 
opinion would bo required in an ordinary suit for the ejectment of a person 
in possession of immovoablo property with colour of title extending at least over 
half a century.’* 

In consequence of this difference of opinion Eussell, J. 
(officiating C. J.), in the absence of Batiy, J., who had left 
Bombay, ordered the case to be referred to a third Judge. 
Against that order the defendants, on 14th August 1907, 
appealed, and on 12th February 1908 Chandavaukir and 
Knight, JJ., reversed it and directed that the oiiginal appeal 
should he placed before the Court for fresh hearing and disposal. 
There-hearing was commenced before Ohandavabk.a.b and 
Heaton, JJ., on 26th February 1908, and on 27th February an 
application was made by the defendants for leave to appeal to 
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« 

His Majesty in Oonncil against the order of 12th February 
1908, but on 4th March 1908 Ghandavaeeae and Heaton, 
JJ., refused the application. 

The defendants Nos. 1 to 3 then applied to His Majesty in 
Council for special leave to appeal against the order of 
12th February 1908, and on dth July 1908 that application 
was granted upon terms that the order of 12th February 1908 
should be “ treated as if it had been a final decree on the 
merits, and the effect of the judgments of 29th July 1907 being 
treated as neutral, each party being considered as having one 
judgment in their favour ” and liberty “ being reserved to the 
parties on the hearing of this appeal to raise such questions of 
fact and law as they may be advised.” 

On this appeal, 

DeG^'uytheT, K, G., and G. Gonsidine O'GoTmaoi for the 
appellants contended that the respondent had wholly failed to 
prove that he had any title to the plot of land in suit, or the 
right to eject the appellants as he claimed. The onus being 
on him he had not discharged it. He stated that all the lands 
within Cantonment limits were the property of Government, 
that no private property was included when the delimitation 
of the Cantonment was made. But there were undoubtedly 
instances (exhibits 154 and 192 amongst others) in which 
- private property was included, and the appeUant’s case was 
that his predecessors in title were the owners of the property 
in dispute before the Cantonment limits were fixed ; and if 
compensation had been paid for it, as the respondent stated was 
the rule where any private property was included, there would 
have been some record of it ; yet all that was now relied upon 
was the presumption that compensation was given which, it 
was submitted, was not sufficient. The principles of the later 
Land Acquisii;ion Acts, if not the actual legislation, were 
enforced as long ago as 1820. Beference was made to the 
Bomay Gazetteer, Volume XVIII, part 2, pages 287, 291, 300, 
301, 304, 305, and part 3, pages 353, 357. Bombay Begulation 
I of 1819 was the first Begulation to fix the limits of Canton- 
ments, but in that legislation there was nothing to suggest 
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any inquiry as to the persons to whom the lauil taken up 
belonged, or their rights ; it provided only ior the jurisdiction 
the Military authorities should have. In those earl} da,^ s of 
occupation by the British Government the niutle of marking 
off land for a Cantonment no doubt often iiiteri'ered with 
private rights in a way that was not intended, and could not 
be justified ; and it could not be presumed that all things that 
should have been done were rightly done, Mhon there ivas no 
proof that they had been done at all. No steps were over 
taken to exclude private property until Eombiiy Kegulation III 
of 1826, by section 21 of which private property w as for ihc,' 
first time excluded, the inference being that previous to that 
date it had sometimes been included. Section 21 ol Bombay 
Regulation XXII of 1827 was in similar terms. That was a 
direction to the executive and could not operate to confiscate 
private property which in neglect of such direction had been 
included in Cantonment limits ; and no presumption that pri- 
vate property had been excluded could arise from the provisions 
of that Regulation. Legislation subsequent to 1827 sugge,sted 
the inference that private land had been included in Canton- 
ment limits. Reference was made to Bombay’' Act III of 1867, 
section 2 ; Act XIII of 1889, section 26 (as to Registration of 
immoveable property in Cantonments) ; the Cantonments 
Code, 1899, chapter XXII, section 76, and 89, clause (1), and 
sections 268, 269 to show that no presumption such as the 
respondent here desired to be drawn was ever made bv the 
authors of that legislation. It was submitted therefore that it 
had not been shown that it was an essential ingredient of the 
Military or Cantonment tenure at the time of the occupation of 
the land that the holders of the land had no right of ownership 
in the ground, but merely a right of occupancy ; and, therefore, 
that for the land in dispute, if resumable by Government, 
compensation should be paid to the appellants on the basis of 
its being their private property. The appellants moreover 
were in possession, and the onus was on the respondent of 
rebutting the presumption of ownership which attached to 
such possession. Further it was contended generally for the 
reasons given by Mr. Justice Batty that there had been no 



VOL. XXXVI.] BOMBAY SEEIES, 

admission by the appellants of the title of the respondent : • 
exhibit 71 did not tinder the circumstances amount to such an 
admission. In any case the amount of compensation offered 
was not sufficient. 

Golien^ K, C., A. M, Dunne and E, J/. Konstanz for the 
respondent contended that the land in dispute was within the 
limits of the Poona Cantonment, and had always been so since 
the limits were first fixed in 1827 ; that all land included 
within the limits so fixed had been ever since the pro[)eriy of 
Government ; that the land in suit w^as first enclosed and 
built upon after it had been included as pari of the Govern- 
ment land in the Cantonment, and was only so enclosed and 
built upon with the permission of the Military Authorities, and 
subject to the condition that the land remained the property of 
Government ; and that the only rights possessed by the 
appellants were rights of occupancy subject to resumption by 
Government, compensation being paid by Government for any 
buildings standing upon the land. Eeference was made to 
Ilbert’s Government of India, page 42 ; Bombay Begulatioa I 
of 1819, section 4 ; Bombay Eegulation III of 1826 (repealed 
by Bombay Eegulation I of 1827 which did not come into force 
until September 1st, 1827) ; Bombay Eegulation XXII of 1827, 
section 21 ; Aitchison’s Cantonment Code, 1836, article 222 ; 
Jameson’s Cantonment Code, 1830, rules 12, 129 and 139, 145 
and 146, and appendix I, page 20 ; and Cantonments and 
Quarters Eegulations, 1856, rules 14, 22 and 31. The Court 
may presume an official act to have been properly done. In 
the case of many administrative acts the Governor of Bombay in 
Council for the time boing, and the officers subordinate to him 
carried out various requirements of section 21 of Bombay 
Eegulation III of 1826 and of section 21 of Bombay Regula- 
tion XXII of 1827 ; and it was submitted that the inference to 
he drawn from these facts was that the substantive provisions 
of the same sections prohibiting private property from being 
included in Cantonment limits were also properly carried out. 
Evidence Act (I of 1872), section 114, clause (e ) ; Taylor on 
Evidence, 10th Ed., section 147, page 147 ; Ameer Ali and 
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, Woodroffe on Evidence, page 68; Jo7tcs v. ; and 

Arnonld on Insurance, 8th Ed., section 723, page 883, were 
referred to. The appellants had failed to prove any title to 
the land in suit, or any such possession of the, land in suit 
adverse to the respondent or his predecessors in title, the East 
India Company, as would give the appellants title by pro.scvip- 
tion. Maharajah Koowur Baboo Nitrasur Singh v. Baboo Nund 
Loll SingU^K The transfer to the appellants by exhibit 71 was 
only of the bungalow and other buildings, not of the land. 
The Eegisters of the Poona Cantonment, the presence, of the 
word “ sanctioned,” in exhibit 71 with the signature thereto of 
the General OfiScer Commanding the Poona Brigade, and oth or 
acts and proceedings with relation to the land in suit, as well 
as the admissions by the appellants and their predecessors in 
title showed that they never intended to purchase or acquire, 
and had never occupied, such land otherwise than by permis- 
sion of the Government. They were besides estopped }>y 
section 116 of the Evidence Act {I of 1872) from disputing the 
respondent’s title. 

DeGruyther, K. C., in reply. 

1911, June 27th;: — The judgment of their Lordships was 
delivered by Lord Eobson : — In form this is an appeal from an 
interlocutory order of the High Court of Bombay, dated the 
12th February 1908, which directed the re-hearing of an appeal 
from a judgment and decree of the District Judge of Poona, 
dated the 22nd October 1904, in favour of the appellants, but 
by an Order of His late Majesty in Council it is in effect an 
appeal on the merits of the suit from a judgment of the High 
Court dated the 29th July 1907. 

The action was brought by the respondent to eject the 
appellants from premises known as No. 9, Arsenal Eoad 
(formerly known as 23, Staff Lines) within the limits of the 
Poona Cantonment. 

It was claimed on behalf of the Government of Bombay 
that the land belonged to them and was only held by the 
appellants on military or cantonment tenure, which entitled 

P) (3837) 2 M. & W. 326 (327). 


(2) {I860) 8 Moo. I, A. 199 (220). 



. BOIVIBAY SEEIES. 


17 


YOL. XXXVI.] 

the Govemment to resume it at their J>leasui’e, subject to 
compensation for buildings which the tenants might have 
erected thereon. The appellants, on the other hand, claimed 
the land as their private property, and while admitting that 
they -were subject ' to military jurisdiction in the shape of 
properly authorised cantonment regulations, and to the 
Government right of appropriation, contended that they v/ere 
entitled to compensation on a basis of private ownership, and 
not as mere licensees. 

The title of the appellants began with a document dated the 
‘27th August 1864, w'hereby one I. C. V. Beyts, a Purser in the 
Indian Navy, certified that for the consideration therein 
mentioned he “ handed over to Dorahjee Pestonjee, Esq., all 
claim he had to the house, out-houses, and premises, generally 
marked 23, Staff Lines, Poona Cantonment.” This document 
is endorsed as “ sanctioned ” by the Brigadier-General 
Commanding. Its wording appears on the whole to be more 
consistent with the contention of the Government that the 
interest of the tenant was that of a licensee of the laird with a 
right to the hnildings than vritli tlie private oivncrship in fee 
alleged by the appellants. The appellants, hoivevcr, assert 
that the predecessors in title of Boyts were in fact owners of“ 
the land at the tiin-o the cantonment w-as established, and that 
nothing had since happened to vest the title in the Govern- 
ment. In .support of this they produoG a map of the canton- 
ment dated the 8th Eehruary 1828, though possibly made in 
1820, in which they show a house standing on the premises 
they identify with No. 9, Arsenal Koad. They can say 
nothing as to the tenure on which that land was then held, 
nor by whom it had been gj:anted, and can only ask the Court 
to infer that the plot was one of the prrivate proprerties which 
they say existed tli-ere before the cantonment was formed. 
But, if that inference be net sustainable, then they contend 
that they are in actual possession of the land, and that the 
onus is on the respondent of rebutting the presumption of 
ovvnersliip in fee attaching to the possession of land whether 
in a cantonment or elsewLere. 
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The Poona Cantonment dates from tlie year 1817, and 
was formed after the defeat of the Peishwa at the battle 
of Kirkee. In exercise of the right of conquest the military 
authorities at that time marked off a considerable aica of 
land, about 5 square miles (which was cultivated or capable 
of cultivation -only to a very slight extent), for the occupation 
and convenience of the troopjs. They soon set about to frame 
regulations for the appropiriation and contiol of tlii^ area. 
IJptol834 the Presidency of Bombay w'as governed legu- 
lations made by the Grovernor in Council, and the first 
regulations affecting this cantonment appear to he those issued 
in 1819. By Bombay Eegulation I of 1819, section 4, it is 
provided that the limits of the cantonments at which any corpjs 
or considerable detachment may be quartered shall be fixed 
by the Commanding Officer in concert with the Ziliah Magis- 
trate or Criminal Judge, and directing these authorities to 
report thereon to the Governor in Council. On the 14th 
September 1820 the Governor in Council diiects the 
Commander-in-Chief to issue instructions carrying into 
immediate effect the provisions of Eegulation I of 1S19. 

The precise delimitation of the Poona Cantonment was 
accordingly then commenced, and the coirecpoudeiico dining 
the years immediately ensaing (particularly a letta’ dated 
the 24th September 1822 fiom the Celkctor to the Commis- 
sioner) shows that the military anthoiities wuc making 
arrangements and agreements wHh the owners oi the linds 
belonging to Poona such as w'ouLl indemnify them for the loss 
they sustained by being deprived of tbeii righis of occupancy. 
On the 4th May 1823 the Commissioner, Mr. Chaplin, i^rites 
to the Collector to inform him that the whole of the hmd 
which had been sketched out as necessary for the cantonnieiit 
by the military authorities must be given up, and asking for 
a report on any arrangements that might in consequence be 
requisite for indemnifying the present holders of the land. 
It^ seems reasonably clear, therefore, that from flic first the 
military authorities were conscious, as they would scarcely 
help being, of the inconvenience and risk of having absolute 
owners of land within the cantonment, and of the necessity for 
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propitiating them by projaer settlements and compensation. 
Even if the appellant established that his house was built at 
or before the time the cantonment was formed, there is still, 
under the circumstances of the case, a strong probability that 
he was duly compensated along with other proprietors for the 
change in his position as owner to that of licensee. This 
probability is rendered stronger as the history of the Canton- 
ment-proceeds. 

Bombay Eegulation II of 1826, section 21, provides that the 
limits of cantonments shall be subject to the approval therein 
mentioned, and adds in which limits private property is 
not to be included.” Bombay Eegulation XXII of 1827, 
section 21, is to the same effect. 

On the 29th September 1827 a Government proclamation 
was issued for the information of the Poona district, notifying 
that the cantonment boundaries were fixed, prohibiting culti- 
vation within that area, and warning all persons that the 
produce of such cultivation would be subject to appropriation 
without compensation. 

It is unnecessary to go in detail through the numerous 
succeeding regulations which show ho\v strictly the military 
authorities asserted their proprietary rights. They are sum- 
marised in Aitchison’s Cantonment Code of 1836, and in 
Jameson’s Cantonment Code of 1850, and they make it clear 
that, though permission to occupy ground was frequently 
given, especially for the building of officers’ houses or 
bungalows, such permission carried with it no sort of proprie- 
tary right, and the buildings were liable to expropriation at a 
price to be fixed by the authorities. The permission of the 
Commanding Officer was necessary even for the sale or letting 
of this house thus built. 

In this state of things it is impossible to say that mere 
possession or occupation of the bungalow on this site affords 
any presumption whatever that he or his predecessors in title 
were owners in fee. The presumption is all the other way, 
and that adverse presumption is strengthened when the 
history of the site comes to be examined. It has been traced 
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to the jeoii 1843, wlicn it wa& occupied by an army ^iiigeon, 
• It afterwards came into the hands of a contractor, Niindram 
Siindarji, and in 1860 he is found petitioning the Commander- 
in-Chief against a proposal by the iiiilitaij antlioriiic^s to 
remove his bungalow pJoiig with others for ViUious rt^nons, 
which illustrated the limited and precaiious character of lii^ 
tenure. Again, in 1882, Adarji Dorabji applied for pennissum 
to build a fowl shed on the site, and duly obtained tlic sand inn 
of the Commander-in-Cliief. These circumstance^ tend to 
show that the appellants’ predecessors in title did not ri'grrd 
the property as diffeiing in its tonure and terms from oilK^r 
property in the cantonment. 

Their Lordships arc of opinion that the appellants are mac 
licensees, and that the land in question has been lavdiilly 
resumed by the Government, and they v/ill therefore humbly 
advise His Majesty that this appeal should be dismissed with 
costs. 

Solicitors for the appellants : Messrs. T. L. Wilson n. Go, 

Solicitor for the respondent : The Solicitor, India Office, 

Apjieal dismissed, 

J. V. w. 


OEIG-INAL CIVIL. 


Before Mt . JnUice Eohei tsmi. 

In ie GUAEDIAKS AND WABDS ACT iVIII or ISOOj 

AND 

III re EAI JAJINABAI, wrrr op LILADHAE KUETdEY, a siaoit, 
/sdHARIDAS NARANJl, Peiitiosi ii-,. 

Gmidians and M'aidsAct (VIII of 1890), iijition l;i , ctaiiu S fbJ—Po’u’i ijiinLr 
money to bo paid mto Court—Civtl Fiocedzue Code (Act V of 1908), hccUnn lit 

Order XXXIX, rnh 10, Oidei XL, mUl. t J> ■ , 

H^jotitionod the Court tinaor tlie Cuaidians and Wards Aat, ifago, to bes 

oppoiuted guardun oi tbo property of J, a minor ; he also applied to tho Court in 
the following terms ; — 

“In tho moanwhfle and pending these prooeediugs a reooiVcr may bo appointed 
to take charge of the amount of Bs. 4,141-9-1 due and payable to the minor by 
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G or sucli other order may be passed to protect the pioperty of the said minor 
as to this Honourable Court may seem meet.” 

Seld^ that it was open to the Couit to pass an order dirootnig G to fotthwith 
deposit m Court the sum of Es. 4,141-9-1 to abide by the further order of the 
Court. 

In the year 1907 a sum of Es. 4,000 was deposited with 
Goverdhandas Goculdas Tejpal by Pnrshotam Vassonji in the 
name of his minor daughter Bai Jamnabai and an entry was 
made in the cash books of Goverdhandas which provided that 
the monies should be repaid when Purshotain Vassonji and 
Thaker Dhanji Jeram should come together to demand the 
same. It was subsequently agreed that Liladhar lOietsey 
should como with Purshotam Vassonji to receive the monies. 
A samadaskat boob was also given to Pnrshotam Vassonji in 
V/hich a credit entry had been made of the said sum of 
Es. 4,000. 

On 14th November 1909 a sum of Es. 4,574-10-9 was due to 
Bai Jamnabai at the foot of the account. 

On 19tli July 1910 a sum of Es. 700 was paid by Goverdhaii- 
das out of the monies so deposited with him, and Pnrshotam 
Vassonji and Liladhar Khefcsey passed a joint receipt for the 
same. 

On the 18th November 1910 Goverdhandas received a letter 
from Messrs. Maneklal & Co., attorneys for Haridas Naranji, 
demanding payment of the amount due to Bai Jamnabai 
at the foot of the account and informing him that they 
would present a petition to the Court for the appointment of 
the petitioner as guardian of the property of the minor Bai 
Jamnabai. They also stated that an application would be 
made to the Sitting J udge in Chambers the very next day for 
the appointment of a receiver to take charge of the sum of 
Es. 4,141-9-1 due and payable to the minor Bai Jamnabai. 
On the 19th November 1910 the Court passed an order in the 
absence of Goverdhandas, directing Goverdhandas to deposit in 
Court the said sum of Es. 4,141-9-1 mentioned in the petition 
to abide by the further order of the Court. Goverdhandas there- 
fore took out a Chamher summons calling upon the petitioner to 
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show cause why the Judge’s order of the 19th November 1910 
should not be set aside, alleging that he had not appeared at the 
hearing of the application on the 19th November, since in 
Messrs. Maneklal’s letter to him it was simply stated that an 
application would be made for the appointment of a receiver. 

The summons was adjourned into Court for argument. 

Baikes for Goverdhandas. 

Lowndes for the petitioner. 

Eobbetson, J. In this case Mr. Goverdhandas Goculdas 
Tejpal has taken out a summons calling upon one Haridas 
Naranji to show cause why the order made by me on the 19th 
of November 1910 should not be set aside. The order referred 
to was made at the instance of the petitioner Haridas Naranji 
and directed Mr. Govardhandas Goculdas Tejpal to pay into 
Court the sum of Es. 4,141-9-1, being the amount due by 
him to Bai Jamnabai, the minor, at the foot of her samadaskat 
account. 

The summons is supported on two grounds : (1) that no notice 
of the particular order which was made oji the 19th M 
November was ever given to Mr. Tejpal ; and (2) that the facts 
were not fully set before the Court. 

As to the notice that was sent, it appears that on the 18th 
of November a letter signed by Messrs. Maneklal & Co., the 
petitioner’s attorneys, was served on Mr. Tejpal and it dis- 
tinctly gives him notice that an application will be made the 
next day to the Sitting Judge in Chambers for an order in terms 
of prayer (5) to the petition. The terms of that prayer (&) 
are set out in the letter and are as follows : “ That in the 
meanwhile and pending these proceedings a receiver may be 
appointed to take charge of the amount of Es. 4,141-9-1 due 
and payable to the minor by Mr. Goverdhandas Goculdas 
Tejpal or such other order may be passed to protect the pro- 
perty of the said minor as to this Honourable Court may seem 
meet.” It appears to me that Mr. Tejpal has no grievance 
6n the ground that he did not get sufficient notice of the appli- 
cation about to be made. It was impossible for the applicant 
to know beforehand the exact order that the Judge in Chambers 
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would be willing to make. As a matter of fact the application 
that was made was for a receiver and the order that was 
made was made at the instance of the Court itself. 

As to the facts, which are said to have been concealed from 
the Court, 1 have considered the petition very carefully and 
I cannot see that any fact of any real importance^ was concealed 
by the petitioner from the Court w^hen the order of the 19th 
of November was asked for and made. 

Turning now to the points of law, which were relied upon 
as showing that the order of the 19th of November was made 
without jurisdiction, it w’as suggested that under section 12 of 
the Guardians and Wards Act the Court had no power to direct 
that the property in the hands of Mr. Tejpal and belonging 
to Bai Jamnabai should be paid into Court. The words of the 
Act are that rhe Court may make such order for the temporary 
custody and protection of the person or property of the minor 
as it thinks proper.’’ But reliance is placed on clause 3 (b) of 
that section which provides that any person to whom the 
temporary custody and protection of the property of the minor 
is entrusted is not empowered by anything under that section 
to dispossess otherwise than by due course of law any person 
in possession of any of the property. 

In the first place as to the ^ower to order the money to be 
paid into Court, it is necessary to note the exact circumstances 
under which this money came into the hands of Mr. Tejpal. 
In Exhibit A, to the affidavit of Mr. Tejpal of the 5th of Decem- 
ber 1910, is set out the entry in his cash book under date the 9th 
of August 1907 and it runs as follows “ Credited to the ac- 
count of Bai Jamnabai the daughter of Thakar Purshotam 
Vassonji and Thakar Liladhar Khetsey, Ks. 4,000, rupees 
four thousand. The moneys have been deposited as the Palla 
monies of Bai Jamnabai for making ornaments for her. The 
same have been credited. This amount is payable when both 
Thakar Purshotam Vassonji and Thakar Dhanji Jeram come 
jointly. Interest at annas 8 to be paid.” Exhibit B to the same 
affidavit is a writing dated 22nd March 1909 signed by Dhanji 
Jeram and is as follows To Shet Goverdhandas Gokuldas 
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TejpaJ. Written by Thakar Dbanji Jeram on Asbad Vad 30 
Friday, Samvat 1963 (9tli August 1907). A sum of Es. 4,000 has 
been deposited with you in the name of Bai Jamnabai daughter 
of Thakar Purshotam Vassonji and wife of Thakar Liladhar 
Khetsey. The same are desposited for the Palla ornamouts on 
the occasion of her being betrotlied to Thakar Liladhar 
Khetsey. In your books it has been got written by us that 
the said monies should be returned to me and Thakar Pur- 
shotam Vassonji when we jointly approached you. By this 
writing I authorize Thakar Liladhar Khetsey to join tho 
said Thakar Purshotam Vassonji in my place and stead and 
to receive jointly the said monies. Samvat 1963, Chaitra 
Sud 1, 22nd March 1909. (Sd) Thakar Dhanji Jeram by his 
own hand.” Exhibit C is a translation of an entry in Mr. 
Tejpal’s Nondh for October-November 1909, and is as 
follows “ Credited to Bai Jamnabai daughter of Thakar 
Purshotam Vassonji Mudrawalla, Kartak Sud 1st, Sunday, 
Es. 4,.574-10-9, i. e., four thousand five hundred and seventy- 
four annas ten and pies nine. Your Palla monies ai e credited 
in your and your husband Liladhar Khetsej ’s account . That 
account having been closed by your father’s lejuest the said 
amount is credited to you and debited to }Ou and your 
husband Liladhar Khctse> . Uniil you come of ago the said 
amount is to be payable to botli your father the '-aid Thakar 
Purshotam Vasson]i and to jour husband the said Tliakar 
Liladhar Khetsey when they come jointlju lnteK'''t runs at 
annas 8. Es. 4,574-10-9. Debited to Bai Jamnabai and Thakar 
Liladhar Khetseju Es. 4,574-10-9.” 

In tho petition of Haridas Naranji two entries arc set out, 
one of the 18th cf July in tho samadaslat book givi-n by 
Mr. Tejpal to Bai Jamnabai ; the eailiest of these i-, dated ilio 
14th of November 1909 and from that it appears that tlm 
balance of Palla money w’as on that date transferred to tlie 
personal account of the minor Bai Jamnabai. Tho enti-y is 
signed by Mr. Tejpal himself. The other entry of the Ihtli 
of July 1910, also in the samadasJeat bock, shows that on that 
d4te the sum of Es. 7C0 was drawn from this money and that 
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the same were credited by the hands of Thakar Purshotam 
Vassonji and Thakar Liladhar Khetsey. As to hew these two 
persons’ names appear in the last entry, it is only necessary 
to refer to the exhibits to the affidavit of Mr. Tejpal of 
the 5th of December 1910 which have already been set out. 

The result of these entries appears to me to be clear, namely, 
that this money was paid over by the father of the bridegroom as 
the Palla monies of the minor Bai Jamnabai to Mr. Tejpal and 
that after the marriage they were transferred by Mr. Tejpal to 
the personal account of Bai J amnabai, it being agreed that the 
account should be operated upon until the coming of age of Bai 
Jamnabai by these two persons Thakar Purshotam Vassonji 
and Thakar Liladhar Khetsey. I consider, under these circum- 
stances, that Mr. Tejpal has definitely acknowledged the amount 
to be due to the minor Bai Jamnabai ; and that being so, the 
authorities leave no doubt on my mind that the proper order 
to make is to direct the payment of the money into Court. 

I may refer in this connection to Mr. Simpson’s Book on 
Infants, 3rd Edition, at page 315. There he says at the top of 
the page Where there was any danger that the fund would 
be lost, or that the trustees would not properly execute the 
trusts, the old practice seems to have been to require them to 
give security ; but the modern practice is to order the funds to 
be paid or transferred into Court. It is not necessary to show 
that the fund is in danger, or that the trustee has abused or 
intends to abuse his trust ; the cestui gue trust has a right 
ex debito justitim to have the fund brought into Court. Appli- 
cations for this purpose are generally made by summons, and 
must be founded upon some admission by the person required 
,to make the payment.” The cases cited in the foot-note fully 
bear out the statement of the law contained in the text;— - 
BicJiardson v. Bank of England^^'^ ; Buhless v. Mint^^'> ; Hagell 

V. Currie^^h 

(i) (1888) 4 My. & Oi, 165. (2) (1839) i My. & Or. 502. 

(3) (1867) L. B. 3 Oh. 449, 
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This English practice appears to be embodied in the Civil 
Procedure Code in Order XXXIX, rule 10, which provides that 

where the subject-matter of a suit is money . . . and any pariy 
thereto admits that he holds such money ... as a trust ec for 
another party, or that it belongs or is due to another pari}, tltc 
Court may order the same to be deposited in Court or deli- 
vered to such last-named party, with or without security, 
subject to the further direction of the Court.” 

I think, however, it is desirable to deal with the argumeiit 
that was pressed before me on the question as to whothcT or not 
the Court had power in such cases to appoint a receiver. As 
a matter of fact Mr. Tejpal, in his affidavit, upon which he 
founded his application for this summons, stated in para. 6 
“ I did not think it necessary to appear in the notice and incur 
unnecessary costs as I was not at all concerned with the 
appointment of a receiver herein.” And I understood from 
his counsel that by that he meant that if a receiver had been 
appointed he would not have taken objection to the order or 
sought to have it set aside. However, in the course of the argu- 
ment on the first point, namely, whether the proper order w'as to 
direct the payment of the money into Court, it appeared that 
his counsel made it a part of his argument that not only did the 
provisions of section 12 of the G-uardians and Wards Act not 
justify the Court in ordering the money to be paid into Court but 
that also it had no power to appoint a receiver in such a case. 
This, of course, he put forward as part of the argument and as a 
matter of law and not as in any way meaning that his client 
wished to resile from the position that he had taken up in his 
affidavit. As the matter is one of very great importance in the 
administration of the Court’s jurisdiction in relation to infants, 
I think it desirable to say that I have no doubt that the Court 
would have had power in this case to appoint a receiver had it 
considered it necessary or proper to do so. Turning, again, to 
the EngUsh practice, as stated in Simpson on Infants, at page 
352, I find it stated that “ though a receiver of an infant’s 
estate may be appointed on petition or summons without suit, 
yet the more usual course is to appoint a guardian of the person 
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and estate without receiver .... Under the Judicature Act, 1873, 
section 25 (8) , a receiver may be appointed by an interlocutory 
order of the Court in all cases in which it shall appear to the 
Court to be just or convenient that such order should be made . . . 
The Court is now freed from the old rules as to the time at which 
and cases in which a receiver would be appointed.” Turning 
to the Code, very wide powers are given to the Court as regards 
the appointment of a receiver. Section 141 of the Code 
provides that the procedure laid down in the Code in regard 
to suits should be followed as far as it can be made applicable 
in all proceedings of any Court of civil jurisdiction ; and having 
regard to the terms of section 12 of the G-uardians and Wards 
Act that the Court may make such order for the protection of the 
person and property of the minor as it thinks proper, I am of 
opinion that section 141 of the Code makes applicable in a 
proceeding on a petition under that Act the sections and orders 
dealing with the appointment of the receivers. This view is 
supported to some extent by the observations of their Lordships 
of the Privy Council in Tliakiir Prasad v. FaMr-ullah^^K 

Under Order XL, rule 1, where it appears to the Court to 
be just and convenient, the Court may by order appoint a 
receiver of any property, whether before or after decree. The 
terms of that order could hardly be wider and it appears to me 
that if the Court is of opinion that it is necessary for -the 
protection of the property of the minor to appoint a receiver, 
then reading these sections and orders together it has the 
clearest power to do so. I cannot think that Order XL, rule 1, 
is confined, as was suggested, to a suit. It is quite true that 
the words “ whether before or after decree ” are used in sub- 
clause (a) of sub-section (1) of Order XL, rule 1. But having 
regard to what I have already said as to section 141 of the Code, 
I do not think that the appearance of those words in that Order 
ousts the jurisdiction of the Court. In my opinion to hold 
otherwise than as I have done would be to render section 12 of 
the Guardians and Wards Act practically nugatory. If the Court 
can neither order the person having the custody of the property 
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to pay the money into Court (Order XLIX, rule 10) nor appoint 
a receiver (Order XL, rule 1) of the property pending the 
further order of the Court, it is difficult to see what effective 
means it could take to protect the property if it considered that 
it was in danger in the hands of the person having possession 
or custody of the property at the time the ap>plication is made 
to the Court. 

The only other point that I think I need notice on this part 
of the case is the suggestion that the order for payment into 
Court effected a hardship on Mr. Tejpal in that the receipt of 
the Prothonotary for the money would not be an effectual 
discharge of his liability to-Bai Jamnabai. But I do not tbiuk 
there is any substance in this contention As a matter of fact, 
if anybody was a trustee of this property it was Mr. Tejpal 
himself. He had expressly acknowledged that he held the 
money on account of Bai Jamnabai ; and the account stood, so 
far as can be gathered from the entries to which I have already 
referred, in the name of Bai Jamnabai. It did not stand in 
the names of the alleged trustees Thakar Purshotam Vassonji 
and Thakar Liladhar Khetsey. The arrangement that the 
money was to be paid to them on their joint application was 
merely one of convenience in order to enable the minor to have 
the ornaments made for her without waiting until she came of 
age. But in any case it is obvious that all parties acknowledged 
that the monies belonged to Bai Jamnabai, whoever held them 
fn trust for her. Both Liladhar Khetsey and Purshotam 
Vassonji had demanded this money from Mr. Tejpal and both 
those: persons consented to the appointment of a guardian of 
the minor s property for the purpose of recovering this very 
suni from^ Mr, Tejpal. This seems sufficient to dispose of any 
cQnjtention of Mr. Tejpal that he was exposed to the risk 
lOf further demand if he had complied with the order of the 

’\i^s not‘ioatended before me that the order had been 
*-ihadb vhongly so far- as the orSer was based on tho alleged 
danger to the property. The points that were taken before 
me were purely legal ones' and no point was made that any 
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false statement liad been made to the Court regarding the 
necessity of some means being taken for the protection of the * 
minor’s property. 

In my opinion, therefore, there is no gronnd whatever for 
setting aside or modifying my order of the 19th of November, 
and this summons must, therefore, be discharged with costs. 

Attorneys for the petitioner : Messrs. Mamhlal d Oo. 

Attorneys for Goverdhandas : Messrs. BliaisliatiTcay, Kanga 
and Girdharlal. 

Summons discharged. 

"B. N. ti. 


APPELLATE CIVIL. 


Before Mr, Justice Chanclavarhar and Mr, Justice Kaywmd, 

GHELABHAI GAVEISHANKAE (original Plaintipp), Appellant, UBEEAM 
IGHAEAM AND ANOTHER (ORIGINAL DEPENDANTS), EeSPONDENTS.’*' 

Ctvil Brocedme Code {Act XIV of 1882) ^ section SSO-^Tiust for public religious 
pu,rpose — Dedication of p'i ope't ty as Shimrpana — Ejectment of t't espassers fi om the 
imst property — OoiLrt — Jwisdiction — Trust aeated by will — Trust coming into 
being at a future date-^Duty of hens to carry out the trust — Hindu law — Will. 

A suit to eject a trespassei fiom property, which is the suTb3eot of a public leligious 
trust, does uot fall withm the purview of section 639 of the Civil Procedure Code 
of 1882. 

LaJcshmandas Barashram v. Ganpatrav KiishnaO-) ; Vishvanath Govind Deshmane 
V. Eambhati ^) ; Kaei Hassa^i v. Sagun Balhnslmai^) ; Eavichand v. BmnaU^^i 
followed. 

Where the trustees named by the testator for the purpose of maldng and 
completing the trust at the point of time fixed by him are dead, and the object of 
the trust as named by him is speoido and definite, the Court wjH take the adminis- 
tration of the trust. 

Moggndge v* ThacMuelli^ ; and In re Pyne^ LilUy v, Attofney*Gemrali^)t 
folbwed. 

* Second Appeal No, 131 of 1910. 

m (1884) 8 Bom. 366. C4} (1886) P* 2f3. - 

m (1890) 16 Bom. 148. («) (1803) T Tes. Jun. 86. 

m (mm) u Bom. (t) iimi i oh. ss. 
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Where a Hindu who has directed a trust of his property for a religious purpose dies 
before giving efoct to it, the Hindu law authorises his heir to talc steps lor 
carrying out his directions after recovering the property from a trespasser. 

Where the testator merely directs that has property should he endowed for a 
oeitain purpose at a certain time by certain persons after his death, then, until tho 
arrival of the time and the complete dedication of it in tho inamior duel for the 
object pointed out by the testator, the prcpeity must bo regarded, in the eyo of 
law, as part of hh estate, but impressed with a trust pi an obligation on the part of 
those taking that estate as heirs to carry out his directions at the appointed time. 
He who succeeds him as heir has the right to do what the owner himself w’oiikl have 
done or has directed to be done so as to complete tho tiiist with the sanction of the 
Court, if necessary. Before he can do that, he must first secure the property from 
the wrong-doer into whosp, possession it has passed. 


Second appeal from the decision of G. D. Madgaonhar 
District Judge of Surat, reversing the decree passed by N. E. 
Majmundar, ’Joint Subordinate Judge at Surat. 

Suit to recover possession of property. 

Ghelabhai (the plaintiff) sued to recover possession of 
property, which belonged to one Ambaram, who was related to 
him as shown in the following genealogical tree : — 


Sadashiy. 

, ! 

Anandram. Biikari =: Ctampa. 

I Ambaram = Prankorc. 

Kashiram. j 

I Ichh aram = G a ng a. 

\ ~ I 

Hathu. Mulji. 

Bhaishankar. Gaviishankar. 

Gholabhai 

(plaintifi). 


Ambaram made his will on the 18th March 1849, whereby 
he directed that the whole of the property left by him should, 
on his death, be taken by his wife Bai Prankore ; that on her 
death, Bai Ganga (the widow of a pre-deceased son of Ambaram) 
should take the property ; and that on Bai Ganga’s death, the 
property should be given in sMvarpana (i. e., dedication to tho 
God Shiva) by the fottr exOontors'who were named. 

Both Champa and Prankore died shortly after Ainbaram's 
death. Gstoga lived up to ^the 16th July 1898. Before that 
date, the four executors named in Ambaram’s will also died. 
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In 1857, Ganga mortgaged Ambaram’s house to meet the 
expenses of pilgrimage to Benares. This mortgage was 
redeemed from the sale-proceeds of the house in 1863, The 
sale was made to Ichharam (husband of Ganga’s sister Tapi) 
the father of defendant No. 1 and grandfather of defendants 
Nos. 2 and 3, and one Balpat. 

In 1898, the plaintiff filed an application for a certificate 
of heirship to Ambaram’s estate. This application was 
granted ; but the house was excluded from th^e certificate on 
the ground that it had been dedicated to the God Shiva. 

In 1899, the plaintiff brought a suit against Tapi and 
Ichharam, to recover possession of Ambaram’s property 
inclusive of the house in dispute. It was held that the gift to 
Shiva was probably void, but that the mortgage and sale of the 
house by Ganga was binding on the plaintiff. 

In 1907, the plaintiff filed the present suit, claiming, inter alia, 
the following reliefs : (1) That the defendants who were tres- 
passers should be ordered to deliver up possession of the house 
to the plaintiff and that necessary directions should be given 
and a scheme framed for carrying out the provision regarding 
the sJiivarpana ; (2) that in case the Court deemed it undesir- 
able to give sole possession to the plaintiff, other gentlemen 
might be appointed as joint trustees for carrying out of the 
shivarpana ; (3) that in the event of the Court considering it 
inadvisable to give sole or joint possession to the plaintiff other 
gentlemen might be appointed to carry out the trust ; and (4) 
that the house in dispute might be ordered to be sold and the 
proceeds ordered to be applied towards the purposes of the 
shivarpana. 

The Subordinate Judge held that he had jurisdiction to try 
the suit as it did not fall within the purview of section 639 of 
the Civil Procedure Code of 1882; that the plaintiff was 
entitled to maintain the suit; that the plaintiff was not 
estopped from trying to enforce the gift to Shiva on the ground 
that in the previous litigation he had contended that the gift 
was unlawful and void ; and that the house should be given 
into possession of the plaintiff for the purposes of being 
appropriated as shivarpana. 
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Oa appeal, the District Jadge held that the Subordiaate 
Judge had no jurisdiction to entertain the suit as it fell under 
section 539. He, therefore, dismissed the suit. 

The plaintiff appealed to the High Court. 

L. A. Shah for the appellant : — The suit does not fall within 
the purview of section 539 of the Civil Procedure Code (Act 
XIV of 1882), its object being to recover the trust property 
from outsiders: Lahshviandas Parashram v. Ganpatruv 
ErishnaP-'^. Here the property is to be assigned to a religious 
purpose, but before it can be so assigned, the trustees died and 
a third patty set up a claim against the trust. The plaintiff 
can therefore proceed independently of section 539. See Eaai 
Hassan v. Sagun Balkrishna ^^ ; Mtihamrmd Abdttllah Khan 
V. EallvP^ j tPanal-uddin v. liAujtaba Susain^^ j Striyiivasa 
Aytjanga/r v. Strinivasa Swami ^^^ ; Qhamffar Husain Khan v. 
Yawar Husain^^K 

Modi, with N. E. Mehta, for the respondents : — The suit falls 
within section 539. Its provisions are mandatory. See 
Tricmidass Mnlji v. EMmji Vullabhdass <-^^ ; Nanpura Farsi 
Pmohayat CuseW ; Manji Earimbhai v. HoorbaiW ; Neii 
Ravia V. VenTtatacharukiP^ . The cases relied on by the other 
side were cases in which the relief prayed for was declaration 
that the property was a trust property. The case of Lahshman- 
das Parashram v. Ganpatrav Erishna^^ was a suit to have 
the sale of the trust property set aside, which admittedly 
did not fail under section 539. 

Chanda VABKAE, J. The dispute in this case relates to a 
house, which originally formed part of the property belonging 
to one Ambaram Bhikariram. He by his wiU made in the year 
1849 bequeathed the property to his wife for life, and, on her 


0) (1884) 8 Bom. 865. 
m (1899) 34 Bom, 170. 
(8) (1899) 31 AU. 187. 
(4) (1903) 25 AU. 631. 
® (1892) 16 Mad. 31. 


(8) (1906) 28 AU. 112. 

(?) (1892) 16 Bom. 626. 

(8) P. A. No. Ill of 1907 {Unrepotted). 
{®) (1910) 35 Bom. 842, 

OO) (1902) 26 Mad, 450. 
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death, to Bai G-anga, his widowed daughter-in-law, alsd for 
life; and he further directed that on their death his four 
executors, named in the will, should make shivarpana of the 
property, that is to say, that they should make a public religious 
trust of it by devoting it to the worship of the Hindu deity 
Shiva. On his death, his widow took under the will. On her 
death, his daughter-in-law succeeded to the estate and she sold 
the house now in dispute. The present respondents claim to 
be in possession in virtue of that sale. 

The executors, charged with the duty of making a public 
trust of the property, predeceased the daughter-in-law. She 
herself died in the year 1898. The trustees, named by the 
testator for the purpose of making and completing the trust at 
the point of time fixed by him, having died, and the object of 
the trust, as named by him, being specific and definite, the case 
falls within the rule of law, laid down by Lord Eldon in the 
leading case of Moggndge v. ThackwelP'^ , that “ where the 
execution is to be by a trustee, with general or some objects 
pointed out, there the Court will take the administration of the 
trust.” See also In re Pyne. Lilley v. Attorney-QeneraV'^ . 
It is for such cases that the Indian Legislature provided a 
remedy by means of section 589 of the old Code of Civil 
Procedure (Act XIV of 1882), reproduced, with some alteration, 
in the new Code, (Act V of 1908), as section 92, 

In the present case, the suit was brought by the appellant in 
the Court of the Second Class Subordinate Judge at Surat 
independently of section 539 of the old Code, which was then 
in force. In his plaint he sought to eject the respondents as 
trespassers and prayed for possession of the property, for the 
appointment of a trustee by the Court, for the settlement of a 
scheme for the administration of the trust, and for such other 
relief as the Court might think fit to grant. All the reliefs 
claimed, except the prayer for possession, fell within the phrview 
of section 539, and to that extent the suit was ouMde the 
jurisdiction of the Subordinate Judge’s Court, having regard to 
the law that the provisions of the section are maadathry, not 
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1911. ^ enabling or permissive : Tricumdass Mvlp y, EJii7nJi VtiUabh- 

Qmusmi ' dass^^K 
■ Qvrsa- 

saAi.KAB jg contended for the appellant that, so far as it as a 

UomAM I suit to eject a trespasser from property, iihich is the subject 
losTABAM. ^ public religious trust, section 539 did not appl;^ , and that 
1 the suit rightly lay in the Subordinate Judge’s Coiiit, as held 
I in Lahshmandas Parashtam v. Qanpatrav ; Vishm- 

I 7%ath Qovind Peslmane v. ; Kazi Ila^'^an v. Sagxui 

; BalkrisMa^*') ; and Bavicliand Bliaichand v. Scmal SUrrcm^'‘K 

! \ This contention is sound and the present action must be 
‘I treated as one in ejectment. So regarded, it requires that the 
appellant must make out his title to eject. The title claimed 
by him is that of trustee or manager arising in virtue of his 
right as the heir of Ambaram. There can be no doubt that 
Ambararn himself could have, if alive, ejected the trespasser 
and taken steps to complete the trust. “ The duties and 
obligations of the' deceased are attached by the law to his 
representatives and to those who actually take his property ’’ 
(West and Buhler, 3rd Edition, p. 216), Ambaram having 
named certain persons to carry out the trust pointed out by 
him, and those persons having all died before the period for the 
creation and completion of the trust, in the absence of any 
provision made by the testator to meet such a contingency, the 
light to do that which those persons would have done devolved, 
•according to Hindu law, on the heir of the testator. He takes 
either their place or his : Gossaniee Sree Oreedhari'eejcc v. 
BumanloUjee Jossamee^^h As observed by this Court in 
Bavichand Bhaiehand v. Smial “ in the absence of 

'any provision made for the management by the founder or 
proof of a long established custom with regard to it, the 
descendants of the founder are entitled to exercise it,” 

^atever might be the case as to property which, having 
been completely devoted by its owner to a public charitable or 

, P) (1892) 16 Bom. 626, ( 4 ) (1899) 24 Bom. 170. 

(2) (1884) 8 Bom, 865. • (5) (3886) B. 3. p. 273. 

(3) (1890) 15 Bom, 148, ( 6 ) (3889) B, E. 16 1. A. I 87 . 
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religious tiust, has passed out of his hands and fiom his owner- 
ship and, therefore, is in no sense under his control or the 
control of his family and heirs on his death, we have here 
property of a different character. It is not,the case here that 
the owner died after having made a complete tiust of it. He 
merely directed that it should be endowed for a certain purpose 
at a certain time by certain persons after his death. Until 
the arrival of the time and complete dedication of it in the 
manner and for the object pointed out by the testator, the 
property must be regarded, in the eye of law, as part of his 
estate, but impressed with a trust or an obligation on the part 
of those taking that estate as heirs to carry out his directions 
at the appointed time ; and he who succeeds him as heir has 
the right to do what the ovmer himself would have done or 
has directed to be done so as to complete the trust with the 
sanction of the Court, if necessary. But before he can do that, 
he must first secure the property from the wrong-doer into 
whose possession it has passed. 

To hold otherwise would be contrary to the principles of 
Hindu law and to encourage the misuse of trust property. 

Yajnyavalkya says : “ Whatever is promised to be given shall 
be given ; where it has been given, it shall not be resumed.” 
Vijnaneshwara in the MitaJeshara explains this Smriti or text 
as follows : 

“ Whatever is promised (as a gift) to any person for a 
religious purpose should be given to that person (by the 
promisor) ; otherwise the latter shall lapse from religion.” (The 
Mitakshaxa ; Moghe’s Edition, 3rd, page 225.) So Katyayana 
as cited in the Mayukha : “ If a gift be promised by a person, 
whether in health or in sickness, "for a religious purpose, and 
he die without making it, his son should be compelled to make 
it ; of this there is no doubt ” (Mandlik’s Hindu Law, p. 124). 

The word “ son ” is here merely illustrative and stands for 
anyone who inherits or takes the promisor’s property. These 
are monitory, not mandatory texts ; but the principle under- 
lying them is that, where a Hindu, who has directed a trust of 
his property for a religious purpose, dies before giving effect to 
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it, the Hindu Law authorises his heir to take stq's for cari'}- 
ing out his directions, after recovering the property from a 
trespasser. 

So far the appellant’s title is clear*. It remains to considtr 
whether the question of that title is re^ judicata in consequence 
of the result against him of his suit, No. 3G0 of 1900, brouglit 
against the respondents. That was a suit in which ho claimed 
possession of all the properties of Ambarani, including tlic 
house now in dispute, as his reversionary heir. It w as held 
that he was entitled to all of them except the housi*. As to it, 
the Court decided that, as it had been made the suhpet of a 
gift to the Hindu deity Shiva, it was endowed properl} , to 
which the plaintiff had no right as heir and owner. It is true 
that in both the litigations the appellant claimed as heir. 
But, as pointed out by the learned Subordinate Judge who 
tried the present suit, the appellant asks for relief now as 
trustee with reference to property which is impressed with a 
trust. As soon as Bai G-anga died, the house became in the 
eye of law subject to a trust ; and Ambaram’s heir becamo 
entitled to recover it, not as heir, but in a different capacity, 
i. e., as trustee or manager, for the purpose of giving effect to 
the trust. The trusteeship, no doubt, arose out of the heirship ; 
but all the same the two capacities or titles are distinct and 
gave rise to two separate causes of action. 

One way of testing it is this. Suppose the trustees named 
by the testator had survived Bai Ganga. It is imdemablc ihat 
they could have claimed possession of the house as against a 
trespasser for the purpose of carrying out the object of the 
trust pointed out by the testator. At the same time the 
reversionary heir of Ambaram could have in that event 
maintained a suit on his own account for the rest of Ambaram’s 
property, to which he had become entitled, either by right of 
succession under the Hindu Law or under the will If the 
tVb ilpits tvere in inception distinct, they cannot be said to 
^■vn coleseed and become one cause of action merely because 
offe and tbe same person happens to be the heir and to take 
tie |lace of the trustees. It is a matter of mere accident, not 
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of substance or essence, that the trusteeship arises from the ^9^^- 

heirship. * Ghixabh*i 

^ ^ ^ Gavbi- 

For these reasons, the decree of the District Court must be shahkar 

. . . V, 

reversed, and, as the pleaders on either side agree that there is ulubam 
no further question on the merits to be determined, the appeal Ichabam. 
is allowed. The Comt doth declare that the property in 
dispute is a public religious tiust under the will of Ambaram 
Bhikariiam and must be dedicated to the worship of Shiva and 
that the plaintiff is entitled to recover possession for the purpose 


of carrying out the said trust according to the directions in the 
said will. The Court awards possession accordingly. The 
plaintijff should give an undertaking to the Court of the 
Subordinate Judge at Surat that within three months from the 
date of recovery of possession he will take the proper, legal and 
necessary steps for the purpose of completing the trust 
and securing its administration. Costs throughout on the 
respondent. 

Decree reversed, 

E. B. 

APPELLATE CIVIL. 

Before Sir Basil Scott, Kt,, Chief Justice, and Mr, Justice Bao, 

TEIMBAK BHIKAJI (oeiginae pLAiNTirr), Appellant, v . SHANKAB SHAMBAV 
ahas MAHABEO BALYANT and othees (obiginal Deppndants), Bespond- 

ENTS,* 

^ Contract Act (IX of 1872), section 19 — Eegistered deed of gift — Bight of revocdtion 
not reserved by the donoi — Title of the donee — Challenge by a tlmd party having 
no title, 

rnoEgli it migH be open to a donor, witbin tbe time allowed by tbe Isiw Of 
Limitation, to attack bis gift under a registered doed, wbicb reserved no tight of 
revocation, on tbe giounds mentioned in section 19 of tbe Contract Act (IX of 
1872), still long as the registered deed stands, tbe title of tbe donee under it 
cannot be challenged by a third party who has no title. 

Second appeal against tbe decision of H. S. Pbadnis, 
District Judge of Kbandesb, confirming the decree of V. E, 
Knlbarni, Subordinate Judge of YaTal. 
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The property in suit belonged to ono Balaji Ganosh, a 
Deshastha Brahmin He died without male issue in tlio 
year 1902 and his daughter Ji]i alias Bhikabai succeeded liiin 
as heir. On the 25th Eebruary 1907 Jiji passed to the plai ut itf, 
her distant cousin, a registered deed of gift oi the ]u-<>|K>ri'\ 
inherited by her from her father, and on the siraigtb of the 
deed the plaintiff brought the present suit against the defend- 
ants, who were in possession of the propeity compi-ised in the 
deed of gift, for a declaration that the adoption of defend, «it 1 
by the deceased Balaji Ganesh was invalid, tlu' (hffcmhint 
being sister’s son, and for possession. 

Defendant 1 contended that ho was the duly adopted son of 
the deceased Balaj'i and his adoption was valid according to 
law and custom, that the plaintiff’s suit for possession was not 
maintainable at law unless the defendant’s adoption w’as 
legally sought to be set aside and cancelled and that the gift 
to the plaintiff by Jiji was tainted with fraud and could not 
convey any rights to the plaintiff. 

Defendant 2 was absent. 

Defendants 3 and 4 stated that they were tenants under 
defendant 1 and that they would surrender the lands to their 
lessor on the expiry of the period of tenancy. 

The Subordinate Judge found that the gift relied on by the 
plaintiff was not proved ; that the adoption of defendant 1 was 
proved, but it was invalid, being the adoption of a sister's son 
and as such ab initio invalid according to Hindu Law, the 
parties being Brahmins ; that the plaintiff’s grantor was llie 
sole heir of the deceased Balaji ; that it was not necessary for the 
purposes of the suit to set aside the adoption of defendant 1 ; 
and that the plaintiff was not entitled to any relief. The suit 
Was, therefore, dismissed. 

^ On appeal by the plaintiff the District Judge framed three 
issues, ‘namely ; “ (1) Is the deed of gift relied on by plaintiff 
proved to be valid one ? (2) Is defendant’s adoption invalid 
(3) What decree to be passed ? ” The first issue was found in 
the negative ; no finding was considered necessary on the second 
issue and the decree was confirmed. In the judgment the 
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District Ju<3ge observed that the deed of gift was proved, but 
it came into existence under such circumstances that a Court 
of Justice could not “ regard such a deed as valid and enforce- 
able one as against the grantor, nor as against strangers on its 
being repudiated by the grantor.” 

The plaintiff preferred a second appeal. 

Sliorti, with 8. V. Blimdatlear, for the appellant (plaintiff). 

P. P. Ehare and B. V. Vidhvans for respondent 1 (defend- 
ant 1). 

Scott, 0. J. : — In this case the plaintiff sues the defendants 
for possession of certain property. 

The first defendant claims to be the adopted son of a previous 
owner named Balaji who died in 1902 leaving a daughter 
named Jiji. 

The plaintiff claimed under a deed of gift dated the 26th of 
February 1907 executed in his behalf by Jiji and alleged that 
the defendant I’s possession was unlawful in that he was 
a sister’s son of Balaji and therefore one who could not be 
adopted by Balaji. 

The only question which has been argued before us is 
whether it is open to defendant 1, failing in his defence as 
to adoption, to set up a case that the plaintiff’s deed of gift 
from Jiji, who was the heir of the last owner, is invalid. 

The learned District Judge held that the deed of gift relied 
upon by the plaintiff is not proved to be a valid one. He found 
that it was a registered deed and was formally proved, but he 
said he was not satisfied that Jiji put her signature to it know- 
ing its contents and consequences. He then made a number 
of observations with regard to the deed which indicate that-he 
had not clearly made up his mind whether the deed from Jiji’s 
point of view ought to be attacked as a sham or henami deed 
passed merely to enable the plaintiff to sue the defendant 1, 
who was in possession of the property, on Jiji’s behalf, 
or whether it was a deed extracted by the plaintiff in his own 
interest from Jiji by undue influence or misrepresentation. 
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It appeals that Jiji gave evidence on behalf of the defendant 1 
who claimed under a title adverse to her, and the learned 
Judge has held that it vfas open to defendant 1 when sued 
for possession to avail himself of such grounds of aUack as 
would have been open to Jiji if she had sued to set aside the 
deed. 

In our opinion, however, it is not open to defendant I 
to take that line of defence Ex hypothesi he is a person uho 
has no title to the property. The plaintiff is a person claim- 
ing under a registered deed of gift executed in his fas out by 
the person who is admittedly the heir of the last holder. The 
plaintiff has, therefore, a jprimet /awe title and must succeed 
unless the defendant 1 can show some better title in him- 
self. Sir Ei chard Couch, in Bam Blmrosee Singh v. Bisscsscr 
Narain Mahata^^^ which was a possessory action brought by a 
person with primd facie title, said : “ I think that the title 
which the plaintiff had by the Mokurruree lease and the bill of 
sale was suf&cient to enable him to bring the suit, and that 
the defendants were not at liberty, in a suit of this description, 
to raise the question whether he was only nominally the owner 
of the property, somebody else being the real owner. The 
difaculties which are suggested in the judgment in the case 
quoted might ail he met without holding that the party who 
.brings the snit and has a yinmd/awe title, is bound to prove 
that he is the real owner.” That case was followed by the 
Allahabad High Court in Nand Eishore Lai v. Ahmad Ata^^\ 
where they held that a henamidar suing for the recovery of 
immoveable property on title can sue in his own name, and 
when such a suit is instituted by a henamidar it must be held 
to have been instituted with consent and approval of the 
beneficiary, against whom any adverse decision on the title set 
up will take effect as a res judicata. 

This Court in Joiiaram v. Bamkrishna^'^ has taken the 
same view of the law without reference to Sir Eiohard 
Couch’s decision. The learned Judges were there dealing 

> (1) (1872) 18 W. R. m. (2) (189S) 18 All, 69, 

> . (1902) 27 Bom. 81 at p, 42, 
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with the case of a deed of gift v/hich was impugned on the 
ground that the donee had not acg[uired possession and they 
say. 

The defendant 2 profeirod to impugn the pla ntiif’s title on the gioiind of an 
alleged defect, which if ebt uhlished would at moot have shown that the donors were 
entitled, and though it contonded thit in such caso then title would ha've been 
fciine-hancd, lo would ha^o boon d ff'cult to conceive how the possession of defend- 
ant 1 could luvo boon advciso to them at a date eaihoi than that at which it could 
Iwo become ad^ 01 oe to the plan tiff &o lai as the} could they completed the 
gilt, the terms oi which they einDodicd in the icgisoCicd deed, <aid they have never 
attempted an} icscivat on oi le'^ ocaiion m then o^vn fa^oui, and a stranger cannot 
challenge it-o validity as against the donee/' 

Similarly in the present case the deed reserved to the donor 
no right of revocation nor has she taken any proceedings 
within the period allowed by the law of Limitation to set aside 
the deed on the ground that it was obtained from her under 
the circumstances mentioned in sectiou 19 of the Indian 
Contract Act, 

For these reasons we hold that the defendant 1 cannot 
rely upon the giound of attack which might be open to the 
donor if she sued the donee within the time allowed by the 
law of Limitation, and that so long as the registered deed 
stands the title of the donee under it cannot be challenged by 
a third party who has no title. We, therefore, set aside the 
decree of the learned Judge. 

That, however, does not dispose of all the questions in the 
case, for, the learned District Judge has not found upon the 
question raised as to the validity of the first defendant’s adop- 
tion. He held that no finding was necessary because the deed 
of gift relied upon by the plamtilf was not proved to be valid. 

We, therefore, remand the case for disposal upon the second 
and thiid issues as raised by the District Judge. 

The District Judge will find himself on those issues and 
dispose of the case accordingly. 

Costs of this appeal must be paid by the present 
respondent. 

Decree reversed. Case remanded* 
G. B. B. 
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July 31, 


APPELLATE CIVIL. 


Sejore Sit Basil Scott, Kt , Chief Jtistux, and Mi. Jtutice Baifhihi . 

MOTIIiAIj VIBOHAHD (obiginu. Ditehdini 1), ArprLtvsr, v. JIIVKORF. 

OHAHPRASANGJI HIMATSANGJI [OBr&iNAt, PLUiyxiri ), Ri si gsdem,* 

Decree-^Execiitimi — A^eal — Smetij-honil Joi i ..stitiition — Suit, 

Vfliere a 'bond is passed as seouiity foi restitution in tho ovoui o£ tbe decioo bi.mg 
reversed in appeal, a suit based upon such bond can bo mimtaund. 

Eiest appeal against the decision of Chunilal Lallubhai, 
Eirst Class Subordinate Judge of Ahmedabad, in Suit No. 16b 
of 1907. 

The facts were as follows ; — 

Thakore Mohansangji Hamirsangji brought a suit, No. 18 of 
1894, in the Court of the Assistant Judge, F. P , at Broach 
against Thakrani Bai Jilba alias ^ahebrani, widow of Thakore 
Himatsangji Piathisangji, deceased Thakore of Matar, and four 
others, (1) for a declaration that defendant 2, Chandrasangji, w'as 
not the son and heir of the late Thakoie of Matar and that he, the 
plaintiff, was entitled to the property of the deceased Thakoic 
and (2) for recovery of possession with mesne piofits liom date 
of suit till delivery of possession of all the moveable and 
immoveable property attached to the Matar estate. The claim 
was valued at Es. 2,83,053-5-4. The Assistant Judge dismissed 
the suit with costs. 

The plaintiff preferred appeal. No. 20 of 1898, to the High 
Court at Bombay, which, on the 7th Maich 1899, reversed the 
decree and awarded the claim for possession of the estate 
including all property moveable and immoveable. 

Eespondent-defendant 2, Thakoie Chandrasangji, appealed to 
Her Majesty in Council and applied to the High Court for stay 
of execution of its appellate decree, 'the application was 
refused, but it was ordered that Mohansangji Hamirsangji, the 
successful appellant-plaintiff, should, before he was allowed to 
ex;ecute the decree, give security to the extent of the moveable 
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property and mesne profits of the immoveable property for , 
three years. In conseq^uence of the said order Hemchand 
Mulchand and Motilal Virchand executed a bond to the Assist- 
ant Judge on the 26th August 1899 as follows : — 

111 case tlic orclei passed by the Hono'ui’able High Cotixt in Appeal No. 20 of 1898 
bo «Gfe aside in the appeal piefeiied by the said defendants to the Privy Oonnoil, 
and the possession of the mo\ cable piopcrt"^ is ordered to he lestoied, then the 
plaintift 'IhalvOiG Mohansang}! Hanmstiig]! ^hall gnoback to the defendants the 
whole of the moveable piopert}' of vliich the plaintift ThaLore Mohansangji Hamii- 
sang]! may have come m possession. 
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On the 30th August 1899 the High Court ordered on the 
application of Mohaiisangji that the sum of Es. 10,000, *which 
had been paid in by the Collector as Manager of the property 
in suit, should be paid to Moliansangji on the Eegistrar being 
satisfied that the security had been furnished. 

The appeal to the Piivy Council was decided on the 22nd 
June 1906. The decree of the High Couit was reversed and 
the suit was dismissed with costs : Chandiasangji II%matsangji 
V Moliansangji Samir sang j%^^\ 

Owing to the successful result of the appeal to the Piivy 
Council, Thakor Chandiasang]! Himatsangji biought a suit, on 
the 5th October 1907, m the Court of the Fust Class Suboidi- 
nate Judge of Ahmedabad against the said two sureties Motilal 
Virchand and Hemchand Mulchand, deceased lejlresented by 
his legal representatives, for the recovery of the amount of 
the surety bond, namely, Es 10,000 and inteicst Es. 5,876, 
in all Es. 15,875 with running interest and costs. 

The defendants answered inter aha that the suit could not 
be maintained on the security bond. 

The Subordinate Judge found that the suit was maintainable 
and passed the following decree : — 


I direct that the plaintiff do recover Bs. 15,875 and costs with rtmumg mterest 
at tbe rate of 6 per cent, pei annum fiom tbe date of judgment to tbe date of 
recovery not exceeding tbe period of tiiieo years fiom defendant 1 and from tbe 
estate of tbe deceased Hemob.and Mulcband, DDbe defendants to bear tlieir own 
OOStSf 


ti) (1906) SOBoin. 52S. 
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Defendant 1, Mowlal Vircliand, }3ief erred an api^ool. 

0, S. Eao (Goyernment Pleader) lor tlio appellant (tki’uid- 

ant 1). 

G. K. Parelch for the rcspoiidenr (plainiifl). 

Scott, C. J. ‘—On the 21st of June an opplit afioii y 
made to the High Court praying that execution of the doeree 
of the High Court in Appeal No 20 of 1898 fioia an oiigipal 
decree of the Assistant Judge of Broach iniglit he sia^ ed pending 
disposal of the appeal preferred by the pctiiioiier to ITi^r 
Majesty in Council. 

The application for stay was refused, but it “wos ordcral llmi 
Alohansangji Hamirsangji, the successful appellant to the High 
Court, should, before he was allowed to execute the decree, give 
security to the extent of the moveable property and mesiio 
profits of the immoveable property for three years. 

In consequence of this order Hemchand Miilchand and IMotilal 
Virchand executed a bond to the Assistant Judge of Broach on 
the 26th of August 1899 agreeing with the Court as follows 

“ In case tlio order passed by the Honouiablo High Ooiiit in .Appeal Ko 20 uf 
1898 be set a<?ide m the appeal pisfoiied hy the &iid clefenclini. to the Tiny 
Cotincil, and the posse^slon of the moveable pioperty is oideied to bo icstoi d the i 
the plamtiS Thakoi Mohan&angji Hamirangji shall give back to the hfentl nits the 
whole of the moveable piopeity of which the plainiifi Thakor Moh \maiv ji Haiiiu- 
sang]! may have come in possession ” 

Now after the execution of that bond an api>lication for 
execution which had been filed by Mohansangji wa^.disniissod 
by the District Judge on the ground that it was not in projX'r 
form, and on the next day, the 31st of August 1899, the High 
Court ordered on an independent application of Mohansangji 
that the sum of Es. 10,000 which had been paid in by tho 
Collector as Manager of the property in suit should be paid to 
Mohansangji on the Eegistrar being satisfied that the security 
had been furnished. 

The appeal to the Privy Council was successful and the 
present suit was filed to recover the sum of Es. 10,000 paid to 
Mohansangji as above stated. 

The defendants are the executants of the surety bond. 
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Two points have been taken in objection to the snit. First, 
it is said that the obligee of the bond mnst proceed in execution 
against the obligor where the bond is passed as security for 
restitution in the event of a decree being reversed, and that no 
suit based upon such a bond can bo maintained, and secondly, 
it is said that if the first objection is a good one the Court 
would be prevented by considerations of jurisdiction from 
converting this suit into a proceeding in execution to enforce 
the bond against the surety. 

To deal with the last point first, the defendants live in 
Ahmedabad and in consequence of their residence in that 
district they have been sued in the Court of the First Class 
Subordinate Judge of Ahmedabad. The decree has to be 
executed in the first instance by the District Court of Broach, 
and has not been transmitted for execution to the Court of the 
First Class Subordinate Judge, Ahmedabad : therefore, it is said, 
there is an objection to converting the sun into a proceeding in 
execution. 

In the view that we take of the case that objection cannot 
prevail, for, we think that assuming that the bond could be 
enforced by a proceeding in execution, it is not necessary for 
the obligee to resort to that procedure. He may file a suit 
upon the contract contained in the bond. 

That was the view which was taken many years ago by the 
Allahabad High Co art in A bdul Kad%r v. Baboo Hurree Mo/w?iW, 
and it is a view which does not appear to have been contro- 
verted definitely in any of the many subsequent decisions to 
which reference has been made. 

Eelianoe is placed upon the decisions of this High Court in 
VenTsa^pa Naik v. BasUngapa^^\ Emaji v. Vinayak^^'^, and 
lamsedji v. Bawab7iai^^\ and we are asked to infer from them 
that this suit will not lie. We do not think that any such 
inference can be drawn. In Venkapa Naik v. Baslmgapa^^\ 
the Subordinate Judge was of opinion that the provisions of 

& (1874) 6 N.-W. P. H. 0. B. 261. (3) (1898) 23 Bom. 478. 

P) (1887) 12 Bom. 411, W (1900) 23 Bom. 409. 
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section 253 of tlie Code of Civil Procedure of 1882 could not be 
extended in tlieir operation to tlie case of a person wbo became 
a surety for the fulfilment of the decree in appeal. IFc held 
that the proper mode of proceeding against the .siuctv i\.is b) a 
regular suit and not by a summary process in t\ecut!ui!, .ind lie, 
therefore, refused to issue execution against the sundi On 
appeal it was contended on behalf of Ihe appellant ihit iheio 
was nothing to he gained by diiving tlie (h cu>c-li(ilthr 1o a 
regular suit against the surety, that it \iould be onh pioionging 
itigation unnecessarily, and that the authoritio.s .showed th it 
the liability could be enfoiced by proceeding iii evecution 
Mr. Justice AVest in delivering the jadgmeut of the Coiut 
said : “ The cases cited in argument make it clear Ihai nndcf 
Act VIII of 1859 and the supplemental Act XXIII of 1861, the 
ordinary mode of enforcing payment by a surety was by 
summary process in execution, not by means of a separate 
suit,” and he held that there was no objection to follo-w ing 
the same procedure in cases under section 540 as under 
section 253. 

In Kusaji v. VinayaW^\ there is a dictum of Mr. Juslico 
Parsons that this Court had decided that the mode of enforcing 
payment by suiety is by summary process in execnlion and 
not by means of a separate suit. That is an inaccuiato 
statement of what was said by Mr. Justice AVost m Vuilmpu 
Naikv. Baslmgapa^^K It omits the word “ordinary" vihicli 
in connection with the argument addressed to us is vciy 
material. There is nothing in the decision in Vinlapa Naik 
V. Baslingapd^\ which should induce us to hold that a suit will 
not lie to enforce the surety bond even in a case where tile 
ordinary mode of proceeding would be in execution. 

Under the present Code of Civil Procedure whore any person 
has become liable as surety for the performance of any decree 
or for the restitution of any property taken in execution of a 
decree, the decree or order may be executed against him to the 
extent to which he has rendered himself personally liable in 
the manner herein provided for the execution of decrees, and 

0) (1898) 23 Bom, 473, 


(1887) 12 Bom. 411. 
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such person shall, for the purposes of appeal, be deemed a 
party within the meaning of section 47. 

That, however, does not, we think, involve the conclusion 
that a suit cannot be filed upon the contract created by the 
surety bond. 

We therefore agree with the learned Subordinate Judge in 
thinking that this suit will lie. 

Then it is contended that the Es. 10,000, the recovery of 
which is the object of the suit, is not money realized in 
execution and therefore the sureties are not liable to restore it. 

It is to be observed, however, that the sureties do not confine 
their liability to money realized in execution, but they contract 
that the plaintiff Mohansangji shall give back to the defendants 
the whole of the moveable property of which the plaintiff may 
have come in possession. These woids cover, in our opinion, 
the Es. 10,000. We affirm the decree and dismiss the appeal 
with costs. 

Decree afirmed. 

G. B. B. 
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APPELLATE CIVIL. 


Befo}e Ifr, Justice Ckviclaimkai mid Mt, Justice Ilaywayd, 

OHUNIIiAL VIRCHAND (ori&inil Petitioner), Appellant, v. THE AHMED- 
ABAD MUNICIPALITY (original Opponent), Respondint.* 

Bombay District Mimicii)al Act (Bombay Act III of 1901) ^ section 1G0\ — Muni- 
cipahiy — Oompuhory acqimition of land — Gompensatian — AihitraUon — Decision 
of Distnct Gouit-^Appeal — High Court — Const) uction of statutes* 

No appeal lies from tlie decision of a Districi Court under clause (3) of 
section 160 of tlie Bombay Distiict Mumcipal Act (Bombay Act III of 1901). 


^ First Appeal No, 200 of 1910. 
t The section runs as follows : — 

160, (1) If a dispute arises with respect to any compensation, damages, 
costs or expenses which are by this Act directed to be paid, the amount, and if 
iieoessary, the apportionment of the samoj shall he asoertained and determined 
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Whero a statute creates a right not existing at common 3aw a 

particular remedy lor its enrorccmcnt, then that; remedy alone mu-i* he 

Wdlocrhaynplon New WaterwovUs Go* v. Haickce^fo) dO-) , {ohuwul. 

Appeal from the decision of Laj-anmi (udiiiiitsJj 
Judge of Ahmedabad, 

‘ The Municipality of Ahmedabad ae;pired cM]n;nil:*e?'iiy sf-ine 
lands belonging to GL uiilal Virchar.d (ilio apjdivM.'! 

The applicant applied to the District Judgo. id' Alun. 
under section 160 of the Bombay District Mioiieipal .\cb JbuG 
to fix compensation for the land. 

The District Judge made an inquiry and fixed tile (‘ouipcji- 
sation at Es. 1,015-13-4. 

The applicant appealed to the High Court against tlio deci- 
sion. 

At the hearing, a preliminary objection was raised Oii behalf 
of the respondent that no appeal lay. 


hy a panchdyat of five persons, of whom two shall bo appoiuiod ])y the nniniei- 
pality, two by the party (to or from whom such compon'-ail on, daina'.'O-, c '.-t-; or 
expenses may bo payable or recoverable) and one, who shall Ijo .'ir-p; . hall 

be selected by the members already appointed as above. 

(2) If either party, of both parties fail to appoint members, or the 

fail to select a sir-panch within one month from the d.ito of either i^ariy iw *;v- 
ing written notice from the other of claim to such comp jinali-Bt, ddi’nu-p*^, 
costs or expenses, such members as may be necessary to com tit ate the p-inohd- 
yat shall be appointed, at the instance of either parly, by the DL4rict 

(3) In the event of the panchayat not giving a deci>i<us vnthin oim niuntli 
from the date of the selection of the sir-panch, or of the appoiuiuis iio b,,^ the 
District Court of such members as may be necessary to cuu-iiiuio the 
panchayat, the matter shall, on ai^piicati on by either party, be delonuiuetl bp 
the District Court which shall, in cases in which the compen^tiun i: rLtimed 
in respect of land, follow as far as may bo the procedure provided by thv l^and 
Acquisition Act, 1894, for proceedings in matters referred for the deierminatlou 
of the Court : 

Provided that— 

{a) no application to the Collector for a reference shall be necessary, and 
{h) the Court shall have full power to give and apportion the costs of all pro- 
ceedings in any manner it thinks fit. 

1869) 6 0. B. S, 330. 
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L. A. Shah, for tlis rospOHcient', in stippori; of tlio preliminary 
objection The order is passed under clause (3) of section 16.0 
of the Bombay District Municipal dvot (Bombay Act III of 
1901)^; and no appeal lies against it. Section b4 of the Lane! 
Aci^tiisitioii Acij (I ci lbo4) Cioes not Sspniy, as a rjgMit of appeal' 
is not a niaiaer oi prccccluiee. The rigpr iz the crccjtion of 
statute and must bo enpiv-.OEly given. See Narayan Bctllal 'v.' 
Secretary of State far ; and I'oora Cliy MtmkijpaUiy v.' , 

MamclimidraS^K 

G. N. TIiCiJcGrc, for the appellant ; Under section 81 of the 

earlier District Municipal Act (Bombay Act VI of 1S7S) the 
order passed was e^ppealablo. 

BamseiS^. The preseiA section 

rega^rds tlie right of ‘opr-oal, tis (-11,^3 v 
enough to inciud^j tlij righ(5 of 

I'liO ..he,:!.. ililLij I tO.."! —i.B 'j 1^,0. Oi Xc 

right Oi appeal. iigai‘;g '^ic cr.irr a, 
decree and ee sucii is appo.'chh. 

Naidoo V. Stilramaiihja 

CEANDA/VekUKAU, J. :---Tho proii:ni.::j:pcn::h:o: 
case is, wliothor there is a:i aoEcel from the dbc 
trict Court under clauee (d) of secfic:: 1;' 0 of the I' 

Municipal Act (Sonibay Act 111 


The Gollcctor of Poona vt 
tiS malicG no clixTarence gjs 
prooeediegs ” is kvida 

MbCi-U-ij SiN^etiDil fj'x. o.i 

yphet v.']=ioh gives a 
g compensation is a 
tehrs to llccncd^slti 


aheirg in this 
■ion oi cj 
ro bay District 


M). 


That section provides a r-er-neuy for Urn cl£i ermi!\rdi!'.;i cf the 
amount of compensation, to v. I'siBc a yeison becenics cuiul'-'d 
under clause (3) of soetio:.-! dd of lbs .AM, by rer..s9.u cf Jiis hmd 
forming part of a public street and bccomiiif; tu:- , e;l io the 
Municipality i:i virtue of the l-.e-st portirm of the first claus-e of 
that section, xfoth ine I'lg'iio to coiTi"ii3nsatlon an.d the remedy 
for the determination and apportionmer.t of its amount are 
given by the Act itself ; so the rig]-it- must ])o ass n-tod and the 
remedy pfursued only i;i the mf.-mcr and upon the conditiojis 
prescribed by the Act. This is on tho weil Lmown rule of lav/ 
that, where a statute creates a liglit r.ot esistiug at common 


(1) (1S05) 20 Bern. £03. (3) (1570) p. J, i£0. 

(2) (1S08) lOI’cK. I , H, 037. (lf:C7} I.‘. h. 34 T. i, ICO. 

B 3220-7 
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' law and prescribes a particular remedy for its enforcement, 
then that remedy alone must be followed: per Willes, J,, in 
Wolverhampton New Waterworhs Go. v. Eawlii‘){fiinh'-\ 

The question then is, whether section IGU of the Jloinbay 
District Municipal Act, which con&titute.s the Di'iiiict Cunii 
the tribunal for the determination of tlic amumii of eonipoiKa- 
tion, gives a remedy by way of a])peal from that (‘ouil's onU r 
made under clause (3) of that section. If tlnu ' (.linn dot s md 
give the right, it is admitted that there is iio otlur section ii 
the Act which gives it. A light to appi il cannot lie a-'innul 
“ in every matter which comes under the consid wtion ol a 
Judge; such right must be given by statute or by some 
authority equivalent to a statute”: Meenahshi Naiiluo v. 
Suhramaniya Sastri® . In terms section 160 does not provide 
an appeal. Nor can it be said that it is provided by nec(.‘&sary 
implication. Clause (1) of the section directs lhai the amount 
of compensation shall be determined in the first instance liy a 
panchayat appointed by the parties. Clause i2} piTivide.s that if 
they fail to appoint, the District Judge shall make the appoint- 
ment at the instance of either party. It is not, and c in hardly 
be, contended that where a panchayat, appointed under dlhcr uf 
the said clauses, has determined the amount of compt nsation, 
its award can be questioned by way of appeal to a Court of law. 
Clause (3) of the same section provides that if the panchayat 
appointed under either clause (1) or clause (2) fails to give a 
decision within the period fixed in the clause, the District Court 
shall determine the amount on application liy either jKirti’. ]fc 
will thus be seen that the Court in question, comes in as a 
substitute for the panchayat where adjudication by the latter 
has failed. What applies to the latter in the matier of apja-al 
must apply, therefore, to the former, on the principle of the 
legal maxim noscitur a sodis,” So far the neccssarv iiujdi- 
cation in section 160 is against a right of appeal. 

Eurther, danse (3) of section 160 directs that the District 
Court shall “ follow as far as may be the procedure provided 
by the Land Acquisition Act (1 of 1894) ” in determining the 

« (1869) 6 Q, B. N. S. 886, (2) (1887) L, B. U 1. A. ICO at p, 165. 
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amount of compensation. That means that only those pro- » 
visions of the latter Act apply to the proceedings before the 
District Court, which regulate its procedure in land acquisition 
cases. The said provisions do not include, but stand apart from, 
the provision relating to an appeal against an award made by 
a Distiict Couit under the Land Acquisition Act. The right 
to appeal from the awai’d is specifically given by section 54 of 
that Act. That section is, therefore, excluded from the pur- 
view of section 160 of the Bombay District Municipal Act, 

There are two provisoes to clause (3) of this latter section. 
The first says that no application to the Collector for a 
reference to the Di&tiict Court of the question as to the amount 
of compensation, such as is required under the Land Acquisi- 
tion Act to give jurisdiction to that Court in land acquisition 
cases, shall be necessary where the same Court has to determine 
the amount of compensation under the said clause (3). By this 
proviso section 18 of the Land Acquisition Act, which would have 
otherwise applied to the proceedings before the District Court 
under that clause as part of the procedure to be followed, is 
made inapplicable to those proceedings. So, again, the second 
proviso to clause (3) of section 160 says that the District Court 
shall have full power to give and apportion the costs of all 
proceedings in any manner it thinks fit.” But for this proviso, 
section 27 of the Land Acquisition Act, which points out how 
the District Couit shall make an order as to costs in land 
acquisition cases, would have applied to the proceedings before 
the District Court under clause (3) of section 160 of the Munici- 
pal Act as part of its procedure. So careful has the Legisla- 
ture been to limit the application of the provisions of the Land 
Acquisition Act to the proceedings in the District Court under 
clause (3) of section 160 of the Municipal Act that the implica- 
tion is distinctly against a right of appeal from any decision of 
that Court made under that clause. 

It was contended before tis by the learned pleader for the 
appellant that such right existed under the Code of Civil 
Procedure because that Code gave an appeal against a decree 
of every Court. But it is taking a long stride in logic to infer 
from that that there is an appeal froin an order made by the 
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District Court ii-P..'/: c^iusi (6) oi I'lo EomLay Di,-;tdci Minici- 
pal Act. An order I'.iaC.v tnr.jr the s-Jd is not a Clrcroo, 

bccansj it is iasCi oot 'irPyr the oicliii.u’/ ciriJ janscliclion, 
but iiiub ' a sjsoiP h:.'C:'liutio’'> orca.'.Dl by a syosi.r! Act, imJ. 
that Act does iiOj sa^/ .'P ,t d; c:i euxP" is a noci'os. 

This co’.'ioiur-Iou is srr._.o“';.eJ uj Llie ucch'ior. r,!' IIto Juclic.ial 
CoinmiLiec ol the Privy Cour.oil iv lYri'P^s;; v. Siih- 

rariiani.ja, 00 tixe coastraotir/i of a fjoiivjwlvjt similar 

scciio-.'i (.s.jcti-..:i xv) ia Act 1I7C cl: lfvC3, v.iiicli r.vlat^ s to the 
miivagciL-.e, t cl' reiigious ci j'.soits. iC'liri Act ni-ovid.os for 
the snyHyirg of vc_r -A.-tj r.v.ooy; t!}G iii'iiibcis oi' Tonryio 
Coiiiiiu! toes by ilccir..-.. ; ■’'viov iLs.cItciio-i faiis, it says, “ ibc 
Civil Cou'-i, 031 tiio appl'cat-O'a o£ my peisoo, may appoint a 
poreon to iijil the vacancy.” It was held that an order by the 
Civ 2 i Coir.t mr-d.e rmder that prevision was not appealable, 
becaiiise there yras nothi.irj in the provisions which conferred a 
right of appeal. 'Yhth rAcreacc to the ai'g-am.ont that though 
the Act gave 520 such I'ght it 3 ri.rA, bo found in tlio geaGral law, 
i r., tlis Code Civil Pncclmy thPr Lor.dships held that an 
order luiflorsicLicn 10 ci Act XX c; 1303 
within Cm mcaiii 'g of the Cmb (Act X of i&i'V as medifiod 
by Act Xi 1 c.' Jb.';-,), Kiccr.;;'. c a drciv j v.t.s clohried to mean “ a 
iormal oxprc.mon ol an r.djrdicr.ticn upon my right, claim, or 
rVirnc”, sd, vr, in a Civil Comfe wiiofu stich adjudication 
decides ilio ca'it cr tho epi cal.” “In tho opinion of their 
Lordships, tliore wesne civil suit imspccting the appointment ” 
made by the Chmt i'- d;; section 10 of Act XX of 18U3. In 
the p'vvin; C, Y of 10C€) a dccicc is delined to moan 
a'l a •jU‘<icxtic:i ill a, fAiic. a p;A'cccCj*z^g wiulcr cicAaso (-J) of 
seciion iPJ c.j t.-vj i.o'.^bay L'isAict Ilimicipd Act is initiated, 
not j;y Sint, bid by appl-'cciicr, and a d.cisicn passed in it is 
at best an award or the analogy of tiro Land Acquisition Act, 
so far as iilie provisions of tao latter apply to the foi'iner. 

I'or these rciasous this appeal must be dismissed with costs, 
on the ground that it does rot lie. 

A-ppeal dismissed. 

E. B. 


W E. B. 14 I. .4. 160. 
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APPELLATE CIYIL. 


Jjsfore Mr, Justice Clmudavarli.ay and Mr, Justice Hayward, 

PIBO0SHAH BUIKAJI YAHBBIVALLA (obigtxal Defendant No. 19), 
ArrLLL'VNT, V . IvIANiBHAi NICKRABHAI (obioin.^l Plaintiff), Bespondbnt.* 

VASANJI -KALLIANJI and otkre.^ (oBiaiN.'-L Defendants Nos. 1, 6, 12 and 11), 
App.ellvnt.9, v. I'.LVNIBIixil NIQIIRABIIAI and 0T:-£i:R3 (omaiNAL Plaintiff 
AND Defendants PTo.s, 2 to 5, 8, 9, 10, 1-1 and 10), Bestondents.* 


Civil ProcecMre Code (m-cI. XIY of IS3:J), scdlxis 13^ — Bo-i jtidicat£i — Consent 

aect ce'-’-.uftnus Te}iS'VjS~vj^~coru>i!ioii ^xyinny hvid revcniLe jointly to Gohemnwit-—^ 
Lauds do not thereby become ‘kupartilne — Coniiiroviiise — ■Miiior — Sanction of Court, 


A. suit lor liliG paiTltioii of a village was T 02 iotod on tlio pica tliat the village w^as 
impartible, first, because tlio arraugomont wfitb. Government had all along been that 
tue teiiants-in-oonimon shoiild be jointly ro, sponsible to Govenimont for the land 
revenue, and, secondly, because in a previouj suit between the parties it held 
that the lands in tlia village were net divisible, only the profits thereof were. The 
previous suit was dccuciod ni terms oi a coinproinisc. A miner was a party to it. 
The guardian of the minor had applied to the Court stating that ho had no objection 
to ];ocp all the hinds joint provided the minor got his share of the profits ; and the 
Court had made the cndoiwomcnt that the application had been allowed and filed 
in the suit : — 


1911. 
August 1. 


• IMd, ovcrraling the plea, that the arrangement settling the relations between 
Govornment and the tenants-in-common eoiikl .not be regarded as determination of 
the relations between the tenants inter se. 

Ilcld^ fiirchor, that rhe dccLsion m the previous suit was pa.ssod in terms of a 
compromise, but there was no issue raised and no adjudication on the issue whether 
the villego was .impartible. 

Held, also, that the Court’s sanction had not been obtained, under section 462 of 
the Civil Procedure Code {Act XIY. of 1882), to tho compromise to which a minor 
was a party. 

The mere fact that tho parties settled among themselves by compromise that the 
lands should not be divided, but that they should enjoy the profits, could not in 
law impart the character ol impartibility to the estate. Impartibility must arise 
out of some special tenure or by some general, family or local custom. Parties 
cannot mahe an estate impartible which is partible. It is opposed to public policy. 

VinayaJc Waman JosJii Layarihar v. Gojeal Hari Joshi BayarikarC^) , followed. 

Fikst appeals from the decision of J. L. Thakore, Joint 
First Class Subordinate. Judge, A, P., at Surat. 


First Appeals Nos, IS and 39 of 1909, 
0) (1903) L, B. 30 r. A. 77. 
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Suit for partition and accounts. 

The lands sought to be partitioned were situated in the 
village of Jamalpur, in the district of Surat. The plaintiff had 
4§th share in the lands which he held in common with 
defendants Nos. 1 — 18. The remaining defendants were oHctk es 
of the foregoing defendants. 

In 1891, one of the tenants-in-common had filed a suit iji 
the District Court of Surat against the present ilaintilf (uho 
was a minor and who was represented by the Collector of Surat 
‘ as his guardian) and others to recover his share by partition of 
the lands. The defendants denied the right claimed b} the 
plaintiff there. Later on, the parties arrived at a compromise, 
under which they agreed to divide the profits of Jamalpur 
lands etc. hereditarily according to their shares. , The Collector, 
on behalf of his minor ward, gave an application that he had no 
objection to keep all the lands joint provided his ward got his 
share in the profits. The Court made an endorsement on this 
application, that “ the application has been allowed and filed 
in the suit A decree was eventually passed in terms of the 
compromise. 

In 1891, the defendant No. 1 (a co-sharer) took the village of 
J amalpur in lease from all the co-sharers for a fixed period 
of nine years, agreeing to distribute Es. 1,500 among the 
co-sharers after deducting expenses from it.' 

In 1905, the defendants Nos. 1—6 leased the village to 
defendant No. 19 for a period of 10 years at the annual rental 
of Es. 1,600, exclusive of Government assessment. 

lu^ September 1905, the plaintiff filed the present suit 
praying viter alia for a declaration that the lease was void as 
against him and for recovering his share by partition in the 
Jamalpur lands. He urged that the decree of 1891 did not 
bind him, as it was based on a compromise to which sanction 
of the Court as provided for by section 462 of the Civil 
Ptooedra Code of 1882 was not taken. Tie Snbordinate 
Mge held that the lease ot 1905 was not binding on the 
plaintiff^; that there was no substance in plaintiff’s contention as 
to sanation nnder section 462 and that the decree in qneslion 
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was merely declaratory and did not proHbit a partition in , 
future. He, therefore, awarded the plaintiffs claim. Pieojshae * 

V, 

Defendants Nos. 1, 6, 11, 12 and 19 appealed to tlxe High Mahibhai. 
Court. 

G. K. Parekli and B. B. Desai for the appellants The 
village of Jamalpur is impartible because it is a Bandhi Jama 
village and also it is a Bhagdari village : see The Government of 
Bombay v. Haribliai Monbhab’-^'> and The Government of Bombay 
Y. Simdarji SavraJH^^h The assessment is payable to Govern- 
ment by all the co-sharers jointly : it would therefore be wrong 
to allow a paitition. The sharers might lose the village for 
the default of a single co-sharer. 

The arrangement decreed in 1891 v/as intended to be perma- 
nent. As the decree is in force the present suit is barred by 
res judicata. The lease of 190.3 must be upheld ; it has been 
given bond fide in the interests of all the co-sharers : see 
Baloantrav Oze v. Ganpairav Jadhav^^^. 

Branson with Manubhai Nanabhai for respondent No. 1. 

Nandavadan K. Mehta for respondents Nos. 2, 8, 7, 9. 

The respondents wore not called upon. 

Chanda VAEKAB, J. : — The first question is whether this is an 
impartible village. It is argued that it is, because its tenure 
is Bhagdari. In the Court below no point would appear to 
have been made that the village, being Bhagdari, could not be 
partitioned by metes and bounds. The question as to its 
impartibility was rested there by the appellant on other 
grounds. Whether the village is Bhagdari or not must be 
determined on evidence, and we should not be justified in 
deciding the case on that point, raised as it is for the first time 
in appeal. But the appellant’s pleader has referred to certain 
documentary evidence to show that the point was present to 
the minds of the parties in the Court below and was raised 
there. That evidence consists of judgments in what are known 
as the Kabilpur, Jamalpur, and Yisalpur cases. In the judg- 

CD (1875) 12 B, H. 0. B. Apps. 226, 227. ® (1879) P. J. 383, 884, 

(1888) 7 Bom. 386. ? 
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ments relating respectively to the first raid (be la&tj iberc is 
a reference to the fact of these villages Doing cillicr Idiuigclari 
or similar to Bhagdaii ; but tiio 'lulgincnt (iixbJhdi 2be) 
relating to Jamalpur, which is ILo villaro ec'rct i^xd in OiO 
present case, is silent as to Ihci. Tlie : iakiielo bo; >i;- ‘ 

too meagre to enable ns to ecebbe nic oi oa!^sbnuu'**i[v, 

they are meagre, became it Llbc'i: mb: '’mD i-, [r - i; 

Court, or, if raised, it \vas rcl li: b: b. Jb;, mo m biLU. ii iim 
village is in fact hold on OmLliagbab i-n oO'o, ro ^ t 
upholding the lower Coint’s dt' o ^bi’ccbb:g MO'bb r- : oo*i 
necessarily prejudice the repbim b^Lme, ic i : on i io i]}^ 
Collector to intervene under the 1: hag dr., i bn i am' lake me*] e 
to prevent a partition of t.be rilLege. 

Bailing on the point abovcnicnticemd, the appoJlani's ].!.a(hr 
urges that the village is i ii-. p 1 ibl?, liryt, bscr.v.Ke tiio turuii' < - 
ment witli &overniji'';il, I'.r.s a.11 a;oi:g boor, tlial Ibo leur.i i .-ii:- 
coramon shoiikl be joinlly responsibio io Govi-itricc-ul I'ui' the 
land revenue playable io tbo laiter ; and secondly, bcean.sc in a 
previous suit between Qic _paraos it -•.rc.B held ibat tho lauds i:i 
the village were not diviaiblr, oriiv tno pauilts Iheiuot wore. 
As to the first of ibeso grounds, r.o air an jsojcnt ■urtiiag th.j 
relations between Government and tlia lonants-in-uniin^o". can 
be regarded as detcnnina'.ivc of ibo rdations oi' the 
tenants mter se. As to tho second gicirad, the decision in tho 
previous suit was ■pacr.ed in irmes of a conwroruiso tliat llie 
profits should be divided. There was no iesuo raio.d, no 
adjudication on tho issue whether tho village w;,s imypuihie. 
The mere fact that the parties stttJcd among tinuisdves bv 
compromise that the land-s rhonicl r.ct bo <?ivid>.<1, bni' that 
they should enjoy tho profits, con:,? not in law impai't the 
character of impartibility to iho estate. Inwartibiiifcy lui-st 
arise out of somo special tenure or como gerwrab famih', or iol-d 
custom: Vinajjah Weman Josld IlayariZnr v. Gopal Ih'n 
Joshi Itayarikar<^l Parties cannot mbc an csirdo hbitirlildl 
which is partible. That is opposed to p)iib]ic ] olios'. 1 heide s 
the decision relied upon seems to have been made in terms of a 


(!) (ICC.S) L. m SOI. A. 77. 
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compromise in which a minor was concerned. The Court’s 
sanction ought to have been obtained to its terms being for 
the benefit of the minor, under section 462 of the Code of Civil 
Procedure (Act XIV of 1882) then in force. No such sanction 
, is proved by the record to have been obtained in the manner 
prescribed by the provisions of section 462. So the argument of 
res .judicata fails. The lease by defendants Nos. 1 and 6 to 
defendant No. 9 was plainly in violation of the long practice as 
to management, enjoyment and leasing which had obtained 
among the co-shareis the lease in (Question was made without 
the consent of the other co-sharers ; and was, as found by the 
lower Court, not beneficial to them. The authorities cited by 
Ml. Grokuldas to show that a lease by one co-sharer binds the 
other co-sharers unless it has done substantial injury to the 
latter or led to the destruction of the property, are inapplicable 
here, where it is found— and found rightly— by the lower Court 
upon unimpeachable evidence that all the co-sharers had been 
letting out the lands jointly before this lease by defendants Nos. 1 
and 6. As to the deduction of Es. 12 from the share of Surbhai 
and Es. 40 out of the revenue of the Hoonda lands, we concur 
■with the Subordinate Judge both in his reasons and conclusion. 
,We cannot interfere with the order as to costs made by the 
Court below in its decree. The plaintiff alone asked for, his 
share by partition. The defendants strenuously opposed his 
right. The case is thus taken out of the rule that where there 
is a general partition, the costs of all the parties should come 
out of the estate. 

In appeal No. 18, by defendant No. 19, he has been held 
rightly liable. for mesne profits after suit. 

The decree is confirmed and both the appeals are dismissed 
with costs. 


Decree confirmed. 

Ula Ut 
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THE INDIAN LAW EEPOETS. [VOL. XXXYI. 
APPELLATE CIVIL. 


Befo 7 $ Sir Bml BcoU, Kt , Chef Jushcei and Mir*. Justice Batchelor^ 

KASSUM GOO LAM HOOSLIN YA2IB (oeigin^l OproNLjHT-BLFLNDiNT}, 

Appellant, DAYABHAI AMABSI, Assia^EC op BHANJI EAYcJT KHOJA 

(OEIGINAL ApPLICAHT-PLAINTITP), RESPONDENT.* 

Ciinl Brocedure Code (Act V of 1908), Order XXI, Buie 16--Dvcne--*hsnjmmni‘--^ 

Ai>pUcatim for executiour-AUacJment before hearing gudgment-chijim'h ohjic- 

Uons-^Bfoiiee to assignor and judgfmnt-deMo^-^Aitaolmmtpoceeilmgs not meniy 

irregular but illegal. 

The transferee of a decree liaving pieferied a datlJiastiot oxecutioiij tlxo jncV'’-* 
ment-debtor’s property was attached in his shop by soizuio bofoio he^^Hg lus 
objections. The next day an ordei was made on tho application oi the judgiiK nt- 
debtor that the propeity should not be ienio\cd until his objection^ had been 
heard. Subsequently the Oomt heaid the judgment-debtoi’b objections and held 
that the transferee was entitled to execution of the decree against tho judgment 
debtor, the omission to hear the judgment-debtor’s objections was a meio irre- 
gularity and proceedings m attachment should not be set aside, 

Bold, reversing the order and dismissing the da^lhast, that IcgisUtuiG having 
provided that the decree should not be executed until tho objections had bicn 
heard, the proceedings were unlawful and not merely irregular as the objections 
of tho judgment-debtor had not been heaid. 

Second appeal against the decree of 0. E. Palmei; District 
Judge of Thana, confirming the order passed by S. S Wagle, 
Pirst Class Subordinate Judge of Tbana, in an execution ^no- 
ceediag, darkhast No. 91 of 1910. 

One Bhanji Eavji Khoja obtained a decree, No. 117 of 1903, 
against the defendant Kassum Goolam Hoosein Vazir for tho 
recovery of Es. 800. The decree was dated the ilth August 
1905 and it was subsequently assigned by the decree-holder to 
Dayabhai Amarsi. On the 11th June 1910 tho assignee pre- 
ferred a darkhast, No. 91 of 1910, m the Court of the First Class 
Subordinate Judge of Thana, piayiug for the recovery of 
Es. 1,167-8 due under the decree fiom the defendant personally 
and by the attachment and sale of his moveable property. On 
the 18ih June 1910 the assignee put in an affidavit stating 
that the defendant was about to close his shop and run away 
from Bandora, where he lived, and applied that the order for 


Second Appesd No. ISi of 19 H, 
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attachment should he issued along with the notices under 
Older XXI, Eule 16 of the Civil Procedure Code (Act V of 1908) . 
The property was consequently attached in the defendants’ 
shop on the 20th June 1910. On the next day, that is, on the 
21st Juno 1910, the defendant made an application stating that 
the attachment was illegal and should he set aside. The 
Court, thereupon, made an order that further proceedings 
should he stopped and set down the defendants’ application for 
hearing on the 26th June 1910 On that day certain affidavits 
were put in to show that the defendant was a respectable man 
and had no intention of absconding. Witnesses were examined 
at intervals and on the 6th August 1910 the Subordinate Judge 
found that there were not sufficient grounds for an immediate 
attachment. He, therefore, disallowed the costs of the attach* 
ment hut directed that the attached property he sold. 

On appeal by the defendant the District Judge confirmed the 
order observing : — 

As tiiG notices required by Older XXI, Buie 16, and Order XXI, Buie 22, were 
issued and after the attaobment had been made no further steiis were ordered to 
bo taken tall appellant had been heaid, I am not piepaicd to hold that the order 
o\cntually passed was wrong or must be set aside because of the initial irreguhiity, 
if there was one, an making an attachment after judgment, 

The defendant preferred a second appeal. 

Mamlhai Nanabhai for the appellant (opponent -defend- 
ant) • — The Court should not have issued the attachment 
before hearing our objections. The terms of Order XXI, Eule 16 
of the Civil Procedure Code are clear. Its provisions are obli- 
gatory. Non-compliance with them is not a mere irregularity 
which can be cured by section 99 of the Code, nor can section 
161 of the Code enable the Court to go against the express 
provisions of Order XXI, Eule 16 • Gulmri Lai v. Daya 
The rulings under section 248 of the old Code of 1882 where 
similar language had been used show that proceedings in viola- 
tion of the provisions of that section were held to be illegal. 

Coyaji with F. G. Deslipande for the respondent (applicant- 
plaintiff) : — Notices had been issued and objections on the 
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merits were heard and over-ruled. The defendant) hfs not, 
therefore, been prejudiced. The matter was urgent and the 
Court must have some power to attach the judgment -dchlcir's 
property if he is about to abscond. If the Court has powt r to 
grant atlachmont before judgment, it has the same penver affer 
decree: section 161 of the Civil Procedure Code. IMeniy 
attaching the property does not amount to execution of tlic 
decree as contemplated by Order XXI, Eulo 10, Eulc 21, 

Scott, C. J. In this case a iarhhast for execution \\as 
applied for by the assignee of the decree. 

Eule 16 of Order XXI provides that where a decree is transfi r- 
red by assignment, the transferee may apply for execution of 
the decree and the decree may be executed as if the application 
had been made by the decree-holder subject to ibis proviso 
that where the decree has been transferred by assignment 
notice of the application for execution shall be given to the 
transferer and the judgment-debtor, and the decree shall not 
be executed until the Court has heard their objections, if anv 
to its execution. 

Being aware of the provisions of that rule the transferee 
applied on the 18th of June 1910 for notices to the transferer 
and the judgment -debtor. He applied at the same time for 
attachment by seizure of the goods of the judgment-debtor in 
his shop. On the same day notices were issued by the Court 
and also a warrant of attachment. Before any objection liad 
been heard on the part of the judgment- debtor the properly was 
attached in Hs shop by seizure by the Sheriff’s officer on tlio 
20th of June 1910. 

Then on the 21st of June an application was made by the 
judgment-debtor to the Court and an order was made that the 
bailiff should not remove the property until after the objections 
had. been heard. 

The hearing of the objections commenced on the 26lh of 
June and the hearing was concluded on the 6th of August 
The Court then held that the plaintiff was entitled to execution 
of the decree against the judgment-debtor. Thus, it apnoars 
that the property of the judgment-debtor had been atSshed 
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in execution for a month and a half before hig objections had 
been finally heard. The attachment was effected in the 
manner most prejudicial to the reputation of the defendant by 
the open seizure of the goods in his shop. It has been held, 
however, by the lower Courts that although the provisions of 
the Code have been violated to the great prejudice of the 
defendant, it is a more irregularity and the proceedings in attach- 
ment should not be set aside. We cannot agree in this view. 
The legislature has provided in express terms that the decree 
shall not be executed until the objections have been heard. 
One of the modes provided by the Code for execution of decrees 
is by attachment and sale of the property. The execution of 
the decree had commenced by the attachment. We think that 
this was unlawful and not merely irregular as the objections 
of the judgment-debtor had not been heard. 

We, therefore, set aside the order of the lower appellate Court 
and dismiss the darhhast with costs throughout upon the 
decree-holder. 


Kassum 

GOOI+AI!*! 

Hooslih 

V, 

Dayabhai 

Amaesi 


Order set aside. 

G . B. E. 


APPELLATE CIVIL. 


Befoic Sti' Basil Scott, Ki., Gliief Justice, and Mr, Justice Batchelor, 

tDHE AHMEDABAI) MI3NIGIPALITY (oeiginal BcrENDANT), Appellant, -y, 
RAMJI KUBER (oeiginal PLAiNTipr), Respondent.* 

District Municipal Act (Bom, Act III oj 1901), section 96, sub-sections (2), (3) (a), 
(4) (a) (ii) and C6J0) — ApplicafM to Municipality to reconstruct a henese, 
building halcomes’—^^ Pmimssion note ” to rebuild the house — Permission to build 
balconies ind&finUehj delayed — Building of balconieS'^Indefinite delay inconsistent 
with the District Municipal Act (Bo?n, Act III of 1901), 

On tlie Srd 1903 tEo plaintiff applied to the AEmedabad Municipality for 
permisbion to reconstrixot his house, bnilding balconies on its two sides. On the 


* Second Appeal No. 909 of 1909. 

(1) Section 96, sub-sections (2), (3) (a), {i) {a] (ii) and (6) of the District Municipal 
Act (Bom. Act III of 1901) 

96. (1) Before beginning to erect any bnilding, or to alter es:lemally or add to 
any existing btiilding, or to reconstenct any projecting portions of a.bnUding in 
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25t!i July 1903 llio Mumcipality issued a ‘‘peimission note ” giving tlio pluiitiff 
poimissionto rcLuald Ins houso and infoiming Inm that as legirdsflio LinUling 
of the balconies his apphcation was placed bofoie the lilainging Gonimitteo and 
that until the perxnibsion was granted he must not do any work in that icspoct. 
The plamtiiS not having heard from the Mumcipahty, he built the baieoiiics. On 
the 4th August 1904 the Municipality called upon the plaintiff toicmo\o the 
balconies, and his apphcation to the Mumcipahty to leconsidoi then decision 
having failed, he brought a suit against the Miimcipahi} for an injunction icstiaiii- 
ing them from removing his balconies. 


respect of whicli the Municipality is empowered by section 92 to enforce a icnio\ d 
or set-back, the person intending so to build, altci oi add «-hill gi\e to the 3\luinu- 
pahty notice thciaof m writing, and shall fuinish to them, at the same time if 
required ly a by law oi by a special oidei to do so, 

(a) the sanad, if any * ^ u ^ 

(b) a plan showing the levels 

(2) The Municipality may issue ^ucli oidcis not incomi^cnt with ihib Act as 
they think proper with reference to the woik pioposcd in such notice, and may 
either give permission to eiect or alter or add to the building according to the 
plan and information furnished, or may impose in writing such conditions as to 
level, drainage, sanitation, materials or to the dimensions and cubical contents 
of rooms, doors, windows and apertures for ventilation, or with reference to the 
location of the building in relation to any street existing or projected, as they 
tbmk proper, or may direct that the work shall not bo proceeded with unkss and 
uirtil all questions connected with the respective location of the building and any 
such street have boon decided to their satisfaction. 

(3) Before issuing any orders under sub-section (2) the krumeipshty may, 
wrthm one month from the receipt of such notice, cither issue, 

(a) a provisional order directing that for a period, which shall not be longer 
than one month from the date of such order, the intended w^oik sir ill not \e 
proceeded with, or 

(b) may demand further particulars. 

(i) A bmiding proposed in a notice given Under sub-section (1) may be proceed- 
ed with in such manner, as may have been specified m such notice, as is not 
inconsistent with any provision of this Act or of any by-iaw for the time bang m 
lor« thereunder in the following oases, that is to say — - 

(a) m case the Munioipahty, within one month from the receipt of the notice 
given under sub-section (1), have neither 

(i) * "^ ***** :^ 

(it) rawed under sub-seetion (8) any provisional order or any dmani for tether 
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Meld, that the plamtjfi was entitled to succeed. There being no Subsisting 
prowsional order referred to in section 96, sub-section (4) (a) (ii) of the Distiiot 
Municipal Act (Bom. Act III of 1901), the plainti:d was entitled to the liberty 
of proceeding allowed by sub-section (4). After the expiry of one month, the order 
as to the balconies was spent and the plamtif became entitled to proceed with 
the proposed woik. 

Pc? -“Under the Distiict Municipal Act (Bom. Act III of 1901) an 

applicant is not to be restiamed fiom pioceedmg with his work merely because a 
provisional older, which is expressly limited to one month, may have been issued 
months, oi e%en years, eailiei. 

An Older directing indefinite delay is inconsistent with the District Municipal 
Act (Bom. Act IH of 1901). 

Second appeal against the decision of I). Gr. Medhekar, 
Additional Pirst Class Subordinate Judge of Ahmedabad with 
appellate powers, reversing the decree of K. K. Sunavala, 
Additional Joint Subordinate Judge. 

The plaintiff sued for an injunction that the defendant 
Municipality should not remove or cause to be removed the 
projecting balconies which the plaintiff had attached to his 
house and costs. The plaintiff alleged that he rebuilt his 
house after giving notice to the Municipality in 1903 and 
attached the projecting balconies to its south and east about 
16 feet above the ground, that the construction of the balconies 
was not in any wise opposed to the Municipal Act or its by- 
laws, that he had obtained permission for the construction of 
his house which, he understood, included permission for build- 
ing balconies, that if that had not been so, defendant’s Inspector 
who was present at the building of the balconies would have 


(5) Wboever begins or makes any building or alteration or addition without 
giving tbe notice required by sub-section (1), or witfiout femsMng tbe documents 
or afiording ibe information above prescribed, or except M provided in sub-section 
(4), without awaiting, or In any manner contrary to^ suoli legal orders of the 
Municipality as may be issued under this section, or in any other respect contrary 
to the provisions of this Act or of any by-law in force thereunder, shal be punished 
With fine which may extend to one thousand rupees ; and the Municipality may 

(a) direct that the building, alteration, or addition be stopped, 
and 

(6) by written notice require such building, alteration or addition to be altered 
or demohshed^ as they may deem neoessaiy, 


1911, 


Ahmedabab 

Muhici- 

PALITX 

V, 

*Eamji 

Eubeb. 



THE INDIAN DAW EEPOBTS. [VOL. XXXYI. 


a4 

1011. ad’vised plaintiff to apply for a separate permission for the 
balconies and that the defendant was attempting to remove the 
balconies, hence the suit. 

bI^ji The defendant replied that not only had the plaintiff built 

b;obbb. the balconies without permission, but he had done so in oj^posi- 
tion to the express injunction against building them, that the 
permission for the building of the house did not include that 
for the balconies, and the plaintiff could not understand it to be 
so because the permit given him expressly forbade him from 
erecting the balconies. 

The Subordinate Judge found that the plaintiff’s balconies 
were not legally constructed and that the Municipality was 
entitled to remove them. He, therefore, dismissed the suit. 

On appeal by the plaintiff, the appellate Court reversed the 
decree and allowed the claim. 

The defendant Municipality preferred a second appeal. 

L. A. Shah for the appellant (defendant Municipality). 

T. B. Desai for the respondent (plaintiff). 

BatcheIiOE, J. On 3rd July 1903 the plaintiff, who is the 
respondent before us, applied to the defendant Municipality 
for permission to reconstruct his house, building balconies on 
the southern and eastern sides. On the 25th July 1903 the 
Municipality, by the written “ permission note,” Exhibit 33, 
gave the plaintiff permission to rebuild his house according to 
the plan submitted, but in the body of the note no reference 
was made to the question of the proposed balconies. This 
omission was, however, supplied by a postscript, which ran as 
follows : — “ As regards the building of balconies, your appilica* 
tion is placed before the Managing Committee for decision 
whether the permission should, or should not, be granted. 
Therefore until this permission is granted, you must not do 
any work in this respect.” Then for a period of practically 
one year, i. e., until the 15th July 1904, the Municipality did 
nothing, having, we are informed, lost or mislaid the papers. 
At some time during this protracted interval the plaintiff built 
his baiconies’lis proposed. This was reported to the Munici- 
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pality on 15th July 1904, and on the 4th August following that 
body called upon the plaintiff to remoYe the balconies. After 
an unsuccessful petition to the Municipality praying them 
to reconsider their decision, the plaintiff brought this suit in 
which he seeks for an injunction against the Municipality 
restraining them from removing his balconies. 

In the Court of first instance the suit was dismissed with 
costs, the Suboidinate Judge’s decision being based upon the 
broad ground that the structures had been erected although 
the Municipality’s permission had been expressly withheld. 
It was inferred that the circumstances justified the application 
of those powers of demolition which are conferred on the 
Municipality by sub-section (5) of section 96 of the Bombay 
District Municipal Act, 1901. 

The plaintiff appealed to the District Court, where the 
learned Subordinate Judge, A. P , made a decree in his favour, 
being of opinion that the Municipality’s order of 25th July 
1903 must be considered as a provisional order issued under 
sub-section (3) {a) of section 96, and, in consequence, not 
valid beyond a period of one month from the date of its issue. 

Against this decree the present appeal is brought by the 
Municipality, and on their behalf it is contended that the order 
of 26th July 1903 should be referred to sub-section (2), and 
not to sub-section (3) (a) of section 96. We are, however, 
of opinion that the order is not one which could have been 
issued under sub-section (2). That sub-section provides for 
a variety of orders which may bo passed by the Municipality ; 
but the only words in the sub-section which, we think, could 
conceivably be invoked in aid of the particular order in ques-* 
tion are those which empower the Municipality to issue such 
orders not inconsistent with this Act as they think proper with 
reference to the work proposed.” But in our opinion an order 
directing an indefinite delay — in this case a delay extending to 
one year — is inconsistent with the Act. That, we think, is 
made clear by sub-sections (3) and (5) which, in allowing the 
issue of a provisional order, strictly limit its duration to one 
months and penalise only a person who begins to build without 
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awaiting the legal orders of the Municipality issued under 
section 90. Beading the section as a whole, we have no doubt 
that one of the objects of the Legislature was to discounten- 
ance just the kind of unreasonable dilatoriness which this case 
illustrates. 

Then it was argued for the Municipality that the order of 
25th July 1903, even if it does not fall within sub-section (2), 
certainly cannot be ascribed to sub-section (3) (u) because the 
provisional orders contemplated by this latter sub-section must 
be passed by the Municipality “bofoie issuing any orders 
under sub-section (2),” whereas in this case wc have but a 
single set of orders embodied in the “ permission note ” of 25th 
July. Even if this argument w'ere sound, however, it would 
be no answer to the plaintiff, for the only result would be that 
the orders would be invalid as falling outside the jprovisions 
of the Act altogether. But it appears to us that the argument 
is not sound. We think the true view of these orders, and the 
view most favourable to the Municipality, is to regard them 
as consisting of two distinct and severable parts. The main 
body of the communication may rightly be referred to sub- 
section (2) inasmuch as it conveys permission to reconstruct 
the house according to the plan, subject to certain conditions. 
But the question of the balconies was treated by the Munici- 
pality as a separate matter, and their order in this respect 
must be referred to sub-section (3) (a) if it is to bo regarded 
as possessing any legal validity at all under the Act. It is 
a temporary or provisional order directing that the intended 
work shall not be proceeded with until the Managing Com- 
mittee have come to a decision ; and the only authority discover- 
able in the Act for such an order is sub-section (8) (a), which 
provides for the issue of “ a provisional order directing that 
for a period, which shall not be longer than one month from 
the date of such order, the intended work shall not be proceeded 
with.” 

No difficulty is created by the fact that a provisional order 
must precede the issue of any order under sub-section (2) 
because no order under sub-section (2) was issued in regard to 


VOL. XXXyi.] BOMBAY SEEIES. 


67 


tlie balconies. It follows, therefore, that after the expiry of 
one month, this order as to the balconies was spent, and under 
sub-section (4) the plaintiff thereupon became entitled to 
proceed with the proposed w^orb ; for sub-section (4) enacts 
that an applicant shall be entitled to proceed with his intended 
work in case the Municipality, within one month from the 
receipt of the notice or application, have neither passed orders 
under sub-section (2) nor issued under sub-section (3) any 
provisional order. No orders under sub-section (2) were passed 
as to these balconies, and though, no doubt, a provisional order 
had been issued a year previously, we cannot think that that 
order had, under the section, any power to restrain the plaint- 
iff from building. For by the very nature of it as defined in 
sub-section (3) (u), its operation was limited to the period of 
one month, and sub-section (5), which deals with cases where 
an applicant is bound to await further orders, is careful to 
provide that such orders must be legal orders. We take it, 
therefore, that under the Act an applicant is not to be restrain- 
ed from proceeding with his work merely because a provisional 
order, which is expressly limited to one month, may have been 
issued months, or even years, earlier Thus, in order to avoid 
a plain contradiction, and to give effect to the section as a 
whole, we must read the words “any provisional order’' in 
bub-scction (4) (a) (ii) as referring only to a subsisting provi- 
sional order. There was no such order in this case, and there- 
fore the plaintiff was entitled to the liberty of proceeding 
allowed by sub-section (4). 

We affirm the decree of the Court below and dismiss this 
appeal with costs, 
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APPELLATE CIVIL, 


Before Sif Basil Scott Kt , Chief Justice, and Mr* Justice Batchelor* 

1911, BATTATE^Y^YISHNU BHAMAKKAR (oeigxnil PLmTOT), Appellant, t). 

August 10* YISHNXT NARAYAN DHAMANKAR and othles {obigin\l Di n ndant'^), 
- Respondents.’^ 

E%ndu Late — Sutt foi j^arhtion — Deeue for father^ s xmsonal debt not illegal or 

unmoral — Decree to he enforce I hy sale %n execution of the enhie famihj estate clmtng 

fathers Ufe4ime — Debt antecedent to the institution of the suit 

A son bionglit a suit against his father and the father’s cieditors for pTriikon of 
his half share m certain ance^^tral propeities and for a declaration that the incum- 
brances b> way of mortgages created by his father were not binding on him and 
against his share About the time the partition suit was filed, the father’s creditors 
also filed suits to enforce their mortgages. 

Eeld that a decree for a poisonal debt of the father not illegal or immoral might 
bo enforced by sale m execution m his life time of the entire fan ily estate. 

Meenahshi Naidu v. Immudi Kanaka^), followed, 

Eiesi appeal against the decision of Gulabdas Laldas, Eirst 
Class Subordinate Judge of Thana, in Original Suit No. 8 
of 1904. 

Suit for partition against father and his creditors and to 
recover free of incumhiances a moiety of ancestral immoveable 
property burdened by the father with mortgage debts. 

One Vishnu Narayan Dhamankar was possessed of consider- 
able immoveable pj-operty which was ancestral in his hands. 
He mortgaged some of it to his creditors known by the 
surname of Bode for Bs 12,000 under a registered mortgage- 
deed, dated the 14th November 1898. He had also borrowed 
from his creditor surnamed Bishud, on the security of his 
property, Es 5,000 and Es 4,712 under two registered mort- 
gage-deeds, dated the 20th June 1889 and 21st June 1896 
I’espectively. ' 

On the 25th November 1903 the Bodes filed a suit, No 231 
Of 1903, against Vishnu Narayan Dhamankar and his son 
Dattat^ya for the recovery of Bs 17,000, that is, Es. 12,000 

* Appeal No. 125 of 1006. 

, W (1888) L. B. 16 1. A. 1. 
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principal and Es 5,000 interest, due under their mortgage of 
the 14th November 1898. 

After the said suit was filed Vishnu^s son Dattatraya, on 
the 6th January 1904, brought the present suit, No 8 of 1904, 
against his father Vishnu Narayan Dhamankar as defend- 
ant 1, the Eode mortgagees as defendants 2 — 6, the Eisbud 
mortgagee as defendant 7, and three coparceners as defendants 
8 — 10, alleging that he, the plaintiff, was the only son of 
defendant 1, that the properties in suit were the ancestral 
properties of the family, that defendant 1 was addicted to 
vicious habits, that all the debts with which the properties 
were encumbered were squandered by him in profligacy and 
vice and no money was ever required or borrowed for the use 
of the family, that the plaintiff demanded his share in the 
properties from defendant 1, but he refused to make a division 
and that the mortgage debts conti acted by defendant 1 were 
not binding on the plaintiff. He, therefore, prayed that his 
half share in the properties enumerated in the plaint bo 
partitioned off and given over to him with a declaration that 
the encumbrances created by defendant 1 by way of mortgages 
to the Eodes, defendants 2 — 6, of one set and to Eisbud, 
defendant 7, of the other, were not binding as against him and 
on his share in the properties 

Defendants 1 and 8—10 did not defend the suit though they 
were duly served with summonses 

The Eodes, defendants 2 — 6, denied that defendant 1 had 
spent the loans advanced by them for immoral purposes and 
answered inter alia that he borrowed money for paying 
antecedent debts and for satisfying decrees passed against him 
for the expenses of iplaintiff’s marriage and other ceremonies 
in the family, that plaintiff and defendant 1 were colluding to 
defeat their mortgage rights and that the suit having been 
instituted with notice and since the institution of their suit, 
No. 231 of 1903, was not maintainable. 
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Tile Subordinate Judge found that the plaintiff was entitled 
to the share claimed by him in the plaint, that the plaintiff did 
not prove that defendant 1 had, by contracting debts for 
immoral purposes, created charges on the properties in dispute 
and that they were, therefore, not binding on his share, that the 
suit was maintainable and that the plaintiff was entitled to a 
half share in the properties in suit subject to the mortgage 
encumbrances created by defendant 1. He, the-refore, passed 
a decree in the following terms : — 

The order iherefore is that the plaintiff Dattatraya he declared eniitkd to one»half 
share in the properties desciibed in the schedules A, B, C annexed to the plaint, as 
fonning the estate of the famih- of Vishnu Narayan Dhamaiikar ; that he be allotted 
and bo put in possession of his moiety by actual division by metes and bounds 
subject to the encumbrances created respectively in favour of defendants 2 to 6 
of one set and defendant 7 of the other by their respective deeds of mortgage, 
exhibit -12 of Suit Ko. 231 of 1903, and exhibits 25 and 26 of Suit No. 211 of 1901, on 
such of the plaint-properties as are mortgaged by each of them. The plaintiff must 
bear his own costs and those of the defendants 2 to 7 as one set except those otherwise 
ordered must come out of the plaint-properties. The other defendants must bear 
their own costs. 

The plaintiff appealed. 

Bailees with E. N. Eoyaji for the appellant (plaintiff) : — The 
law stated by the Subordinate Judge under the authorities 
cited is correct. But wo contend that this statement of the 
law and the authorities cited are not applicable to the present 
case. The authorities are to the effect that the son is not 
hound to pay the father’s debts if some connection is shown 
between the father’s debts and his immoralities. In the 
present case such connection is shown. (Evidence discussed.) 
Besides where an alienation or mortgage is not for an antecedent 
debt, but for a debt incurred at the time of the alienation or 
mortgage, the sons are not bound; Ghandmdeo Singh v. 
Mata, PrasaeZ ®, -Venhataramanaija Pantulu v. Venhatanmana 
Doss PantuM^h Here the mortgages were effected to secure 
present advances and not antecedent debts. 

If. M. Earhhari for respondent 1 (defendant 1). 


IX) (1909) 31 All. 176. 


(2i (1906) 29 Maa. 200, 
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(t. S. Bao with P. B, Shingm for respbadents 2 — 6 (defend- 
ants 2—6) : — The evidence fails to establish a connection 
between the father’s debts and his immoralities. An antecedent 
debt is one which is antecedent to the institution of the suit : 
Khalilid Bcih?n%n v. Gobiiid Pershacl^^\ Kislhiin Pershad 
Ghoiodhry v, Tipan Pershad Singld^. 

P. A, Ehare with P. P. Kkare for respondent 7 (defendant 7). 

Soorr, G. J. The plaintiff in this suit prays for his half 
share in certain ancestral properties upon a partition and 
claims a declaration that incumbrances created by his father, 
the first defendant, by way of mortgage in favour of two sets 
of defendants, namely, the Eodes and Bisbud, are not binding 
as against him and on his share in the properties. 

The learned Subordinate Judge has held that the plaintiff 
is entitled to have his half share in the j)roperties described in 
the plaint, partitioned and put into his possession but subject 
to the mortgages created by exhibit 42, a mortgage of the 
14th of November 1893 for Es. 12,000 in favour of the Eodes, and 
exhibits 25 and 36 being mortgages of the 20th of June 1889 
and the 21st of June 1896 in favour of Eisbud for Es. 9,712. 

The mortgagees in each case have filed suits to enforce their 
mortgages in consequence of the institution of this jpartition 
suit and by consent the evidence recorded in this suit is to be 
taken as evidence in the mortgage suits. 

The plaintiffs case is put in this way : he says that the 
annual profits of the family properties amount to nearly Es.3,000 
on the average and that the family expenses only absorb about 
one half of that income, and that any sums borrowed by the 
first defendant upon mortgage cannot have been for family 
necessities but must have been for immoral purposes such as 
the support of prostitutes and the expenses of natches and 
other tainashas. 

The learned Judge who has discussed the evidence with 
great care and thoroughness has come to the conclusion that 

(0 {ISH) 20 Clih 328, . (2) ‘ (1907) 31 OaL 735. ■ 


1911. 


VisatTU 

Vt 

VlSIINU 

Kabayait. 


1911 . 


n 


I)ATrOTAYA. 

YiSrIW 

i). 

ViSfiYfj 

Haiuyin. 


THE INDIAN LAW EEPORTS. [VOL. XXXVI. 

csrtain sums were spent by the first defendant upon tlie 
support of a prostitute named Jivi and her household and on 
jewellery and clothes for her and in the expenses of taniashas 
and other revelry, but he is unable to arrive at any conclusion as 
to the amounts which were borrowed from the different creditors 
for these purposes. The amounts due upon the mortgages of 
the Eodes and Eisbuds above referred to amount to upwards of 
Es. 20,000 but there is no evidence to show that anything like 
that sum was spent upon such immoral purposes as have 
been described. 

One witness Eamchandra Vishnu Bhagwat goes so far as to 
sav that Es. 6,000 was borrowed from Eode and a similar sum 
from Eisbud and handed over to Jivi. But the learned Judge 
does not believe his evidence, and we think there is good 
ground for the strictures which he passed upon it. Another 
witness Vishvanath Gokhale says that money was borrowed 
from Eode in small sums from time to time for Jivi, and the 
money was expended in the purchase of clothes from one or 
other of the mortgagees. The learned Judge however charac- 
terizes his evidence as palpably false and we are not prepared 
to dissent from this estimate. 

The conclusion arrived at by the lower Court is that Ji\l 
the prostitute was in the keeping of Vishnu for 17 or 18 years, 
that her sister Baji was also a prostitute and lived with her for 
about 6 or 7 years, and that during the whole period of 
intimacy between Vishnu and Jivi he maintained her house- 
hold at an expenditure which cannot have been less than 
Es. 400 a year, that it is also established that Vishnu was 
fond of tamashas and indulged in them at Jivi’s house at his 
own expense. As is pointed out by Counsel for the appellant 
an expenditure of Es. 400 a year for 17 years with simple 
interest at six per cent, would amount to half the sum due 
upon the mortgages. The difficulty, however, which lies in 
his way is that we have two sets of mortgagees and that it is 
impossible upon the evidence to ascertain whose advances were 
applied for the benefit of Jivi and the tamashas. There is no 
documentary evidence to show that any sums were consciously 



VOL. XXXVI.] BOMBAY SEEIES. 


73 


advanced by either of the mortgagees for immoral purposes 
and there is evidence that a considerable amount of money 
amounting in the judgment of the Subordinate Judge to not 
less than Es. 12,000 was borrowed for family ceremonies. It 
is also proved that the first defendant was a man in a leading 
position in the small town in which he lived who was obliged 
to indulge in the certain amount of hospitality. The plaintiff 
and his father have greatly added to the difficulty of ascertaining 
the objects of the various loans taken from the Bodes and 
Eisbuds by suppressing the ac count-books relating to the family 
affairs which it is conclusively established were in existence 
prior to the date of the suit. If all this money had been 
borrowed from one money-lender upon mortgage it might be 
possible to give some relief to the plaintiff. But in the 
circumstances of this case we do not think that he has been 
able to establish more than was established in other reported 
oases in which it has been proved to the satisfaction of the 
Court that the father who has executed the mortgages was 
addicted to immorality and extravagance, without any evidence 
being forthcoming of connection between the particular loan 
and the immoral expenditure. As examples we may refer to the 
oases of Chintamanrav Mehendale v. KashinatW^ and Bhagbui 
PersTiad v. Mussumat Girja Koer^’^K 

It has however been argued on behalf of the plaintiff that 
where property is transferred by way of mortgage to secure a 
present advance it is not an alienation for an antecedent debt 
and that therefore the creditor cannot claim that the interest 
of the son shall be applied to satisfy the debt of the father 
unless that debt is shown to have been incurred for family 
necessities. 

In our opinion, however, this question was finally decided 
so far as this Court is concerned in the case of Chiniamanrm 
MahendaU v. Eashinaihfi-'^ already referred to. In that case the 
plaintiff brought a suit against the son of the deceased mortgagor 
to recover the balance of a debt due on a mortgage-bond by sale 
or foreclosure. The defendant pleaded that the loan was 

m (1 889) U Bom. 320. P) (1888) L, B. 15 1. A. 99. 

B 1226—10 


1911. 


Datsatbaya 

VisHiro 

Vismx! 

ABAYAIS. 



74 


THE INDIAN LAW EBPOBTS. [VOL. XXXVI. 


DiHAIEiYA 

ViSHNO 

D. 

'Vimm 

Nabasan. 


contracted -witliont his knowledge and for immoral purposes 
and that his share in the mortgaged property could not be held 
answerable for the debt. The Subordinate Judge awarded the 
plaintiff’s claim and directed that the mortgaged property be 
sold. The decree was confirmed in appeal to the High Court. 
Sir Charles Sargent in delivering the judgment said (p. 324) — 
“In Luchmun Dass v. Oiridhur CTiowdhrt/^'^ the effects of the deci- 
sions in Jfantoo LalZ’s case® andSwaj Emmsj V. Sheo Proshad^^^ 
were considered by a Full Bench of the Calcutta High Court, 
and the Court held that the loan for which the bond was passed 
by the father, as stated by the reference, was an antecedent 
debt within the contemplation of the propositions set out in 
Sumj Btcnsi’s case, and that (as shown by the first question 
referred) although ‘ on the one hand it was not proved that 
there was any necessity for raising the money, nor on the 
other that the money was raised or expended for immoral or 
illegal purposes the mortgagee was at any rate entitled to a 
decree directing the debt to be raised out of the whole ancestral 
property, including the mortgaged property.” He then referred 
to the well known passage in Mussamut Nanomi Bahuashi v. 
Modun Mohun^^\ “ Destructive as it may be of the principle of 
independent coparcenary rights in the sons, the decisions have 
for some time established the principle that the sons cannot set 
up their rights against their father’s alienation for an antecedent 
debt, or against his creditors’ remedies for their debts, if not 
tainted with immorality.” 

Sir Charles Sargent then said that the Court agreed with 
the statement of the Court in Jagahhai v. Vijhliuhanda&^^'i 
that the effect of the Privy Council decision in Nanomi 
Bahuasin’s case® was “ that the father’s disposition of the 
family estate, or a disposal of it under proceedings taken 
against the fether alone, is made to affect the son’s as well as 
the father’s interest, except so far as the son can establish, in a 
proceeding taken for that puropose, that the voluntary disposal 
was made under circumstances which deprived the father of 

® (1874) L. E. 1 1 A. 821. (A) (1885) L. E. 13 1. A. 1 at p. 18. 

® (1886) 11 Bom. 37 at p. 41, 
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the disposing power, or that the enforced disposal was on 
account of an obligation to which the son was not subject.” 

The passage in Nanomi Bahiiasm's case^^^ above referred to 
does not in terms lay down a rule for cases in which the joint 
ancestral property has become the subject of a claim under a 
mortgage by the father. It is regarded by the Privy Council in 
Blmghut Pershad v. Mussimat Girja Koer^^^ as adopting the 
principle laid down in Sioraj Bunsi Koer v. Sheo Proshad Singh^^'^ 
where the Court deduced from Girdharee Ball v. Kantoo Lall^^^ 
the proposition that when joint ancestral property has passed 
out of the family either under a conveyance executed by a 
father in consideration of an antecedent debt or under a sale in 
execution of a decree for the father’s debt his sons by reason of 
their duty to pay their father’s debt cannot recover that 
property unless they show that the debts were contracted for 
immoral purposes and that the purchasers had notice that they 
were so contracted. 

It is pointed out in Kishim Pershad Ghowdhry v. Tipan 
Pershad Smgh^^^ that the cases of Mussamut Nanomi Babiiasin v. 
3Iodim Mohun^^^ and Bhaghut Pershad v. Miisswnat Girja Eoer^^^ 
do not lay down any rule inconsistent with or materially 
different in principle from earlier decisions of the Judicial 
Cominittee which were cited in argument before the Pull Bench 
in Luchmun Bass v. Giridhur Ghowdhry^^^ and that the 
decision of the Full Bench has been uniformly treated as binding 
in Calcutta in spite of the later Privy Council cases. In 
Bombay the relief awarded to the plaintiff mortgagee has not 
been confined as in Calcutta to a mortgage decree against 
the father and a simple money- decree against the sons for the 
balance unsatisfied on the sale under the mortgage decree. 
As observed in Khalilul Bahman v. Gohmd Pershad^'^K the 
result of the Full Bench case seems to be that “ debt ” in the 
•case of a proceeding by suit means “ debt antecedent to the 
institution of the suit ” if it is necessary to have recourse to the 

(1 ) (1885) Ij.B. 13 LA. 1 at p. 18. (4) (1874:) L. B. 1 1. A 321, 

(2) (1888) L. B. 15 I. A. 99. (5) (1907) 34 Oal, 735. 

(^) (1879) L. B. 6 1. A. 88 at 104. (6) (1880) 5 Cal. 855. 

(7) (1892) 20 Cal. 328. 
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canon in Swaj Bunsi' s It is now established that a 

decree for a personal debt of the father not illegal or immoral 
may be enforced by sale in execution in his life-time of the entire 
family estate : Meenakshi Naidu v, Immudi Kanaka^^K 

The only difference between this and the Calcutta Conit is one 
of practice. Shall the mortgaged estate be sold as a whole in 
order that the proceeds may be applied in satisfaction of the 
debt or shall it be sold piece-meal, first the interest of the 
father and then if the proceeds are insufficient the interest of 
the sons ? The advantage of the parties would in most cases 
we think be best attained by a single sale. There may how- 
ever be cases in which the Calcutta practice would be the best. 

We confirm the decree of the lower Court and dismiss the 
appeal with costs. 

In appeals Nos. 126, 156 and 127 of 1906 Mr. Coyaji on 
behalf of his client Dattatraya Vishnu Dhamankar undertaking 
that if on his father’s interest in the family properties being 
put up for sale the bids do not reach an amount sufficient to 
satisfy the claims of the mortgagees, he will agree that the inter- 
est of his client, as well as that of his father, shall be put up for 
sale, we order that in the first instance the mortgagees are 
entitled to an order for sale of the interest of the mortgagor 
in the family properties, in default of the satisfaction of the 
decree within three months. The mortgagees are entitled to 
interest at the rate of six per cent, per annum on the mortgage 
up to the date of realization. With the above modification 
we confirm the decree of the lower Court. 

The mortgagees are entitled to add their costs of the appeals 
to the mortgage-debt. 

In appeal No. 128 of 1906 we modify the decree of the lower 
Court by awarding to the plaintiff interest at the rate of six 
per cent, per annum on Es. 4,608-9-9 out of the amount decreed 
up to the date of realization and otherwise confirm the decree. 
Eespondents 1 to 4 to get their costs of the app^l 

Decree confirmed. 

G. B. B. 

m (1888) L. E. 16 I. A. 1. 


a) (1879) L. E. 6 1. A. 88 at p. 104. 
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Befo'}e Mr, Jushce Beaman, 

FATMlBAIj PLAiNiirr, -y. SONBAI \kd others?, Dlfeneahts.’** 

.Pnictice — Bioccdma—Bnle to set aside roment decree* 

A consent dccioe ones duly obtained oannot be set aside by a lulc, but if it is 
son^M to impeacb it upon gionnds of fiaud, that must be don^ xn x legular suit. 
The only iltoiiiative wbicb the law allov/s is an appliOcation for roaiew of ^lulgmont. 

The plaintiff Fatmabai brought a suit against the defendants 
praying inter aha for discovery of the property of her deceased 
husband and of her Stridhan ornaments and clothes given into 
the hands of the defendants, for maintenance and for a receiver 
to take charge of the books of account and papers of her 
deceased husband. 

By a consent decree dated the 26th August 1900 the said 
suit was settled on certain terms Thereafter the third defend- 
ant Kulsambai obtained a rule calling upon the plaintiff and 
the first and second defendants to show cause why the said 
consent decree should not be set aside and the suit restored 
to the board for rehcaiing The third defendant alleged inter 
aha that the wairant authorising her attorney to defend the 
suit on her behalf was forged, 

Setalvad for defendant No. 3 in siippoit of the rule. 

Wad la for defendant No. 2 showed cause. 

Bbamah, J. : — At the end of last term Mr Lowndes appeared 
for defendant No. 3 and asked for a rule calling upon all the 
other paitifs to the consent decree to show cause why that 
dcciee should not be set aside on giounds of forgery and fraud 
alleged particularly against the second defendant. I then 
intimated to Mr. Lowndes that I did not think any rule of 
that kind even if granted could be productive of any useful 
result; or even could be made absolute, as in my opinion he 
had chosen the wrong procedure Mr Lovndes, while admit- 
ting that ho entertained some doubt upon the point, pressed 
for the rule in order that it might be argued when due return 
had been made to it. 
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It has come before me today and has been well argued on 
both sides, Mr. Setalvad representing Mr. Lowndes; but I 
remain of the same opinion. Nothing that has been said in 
the course of the argument for defendant No. 3 has in the 
slightest degree shaken the opinion, which I was disposed in 
hold from the first, that a consent decree once duly obtained 
cannot be set aside by any rule of this kind, but if it is sought 
to impeach it upon grounds of fraud, that must lie done in a 
regular suit. The only alternative which our law' allows is 
an application for review of judgment, but such an application 
in the present suit would clearly be time-barred. 

In the course of the argument, I have been referred to 
various authorities; but the principle appears to me to be 
so plain as hardly to stftnd in need of authority. True, there 
may conceivably be cases — extreme cases — as indicated by 
Lord Cottenham in Morison v. Morison'^\ where the impeached 
decree is so defective that the Court treats it as a nullity, 
then possibly it may be got rid of by motion. But where 
upon the face of it there is nothing defective or irregular in 
the decree but a party thereto seeks to have it set aside alleg- 
ing that it was obtained by fraud, then the Legislature 
provides a special and formal remedy. I cannot sec an’^ 
distinction between the English and the Indian law' in this 
respect ; and the procedure to be followed in England was well 
and clearly laid down by Jessel M. E. in Flower v. Llot/di-K 
That case might be distinguished from the case before me in 
respect of the ultimate ground of the decision ; but Jessel hi. 
E.’s exposition of the piinciple appears to me to bo applicable 
in the present case. He insists that where there is a remedv, 
and a regular remedy, provided by the Legislature foi- a jiarty 
considering himself to be aggrieved on account of fraud, that 
remedy ought to be availed of, and to use his language tJie 
decree must be got rid of by an original bill, which is the same 
thing as saying in our Courts that a party, situated as defendant 
No. 3 is situated now, must have recourse to a regular suit. Bo 
it was held in our own Court in Karmali BaUmhhoy v. Bahm- 


(1) (1838) 4 M. & 0. 216. 


(3) (1877) C Oh, D. 297. 
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hhoy Habihbhot/^^\ confirmed in appeal in Mirali Bahimbhoy v. 
Behmooblioy Habibbhoy ^^^ ; and the latest decision to which I 
have been referred, Atnsworth v. Wilding^^\ is a clear and con- 
chrsive authority in support ot the view I have expressed 
throughout. There is also good reason why questions of this 
kind should not be opened by motions in which the Court 
ordinarily has to rest its decision upon affidavits. Very serious 
allegations are made against defendant No. 2. Certainly no 
Couxt w'ould care to decide questions of foigery and fraud upon 
affidavits So that the law evidently contemplating the 
materials available to the Couits when different lines of 
procedure are followed has advisedly lestiictod inquiries, of 
which the content is so grave and the consequences so serious, 
to the form of a regular suit. 

AVhen I mentioned this as an additional reason only upon the 
ground of general expedienc} for refusing to go further with a 
lule of this kind, Mr. Setalvad, admitting the force of the 
consideration, suggested that the difficulty might be overcome 
by calling for oral proof upon this rule. That would make the 
rule assume for all practical purposes the form and dimensions 
of a regular suit, though it might be less costly. 

It is not, however, merely upon this broad general ground 
of discretion as to what relief a Court will be disposed to give 
in particular matters that I rest my decision. I am very sure 
that the Court has really no jurisdiction to entertain a rule of 
this kind. The decree of the Court was duly sealed some 
months ago and that put an end to the litigation so far as this 
Court was concerned, unless it wore properly re-opened within 
the period prescribed by the Limitation Act for presenting an 
application for review. That, however, has not been done, 
and the only way, by which the law now leaves it open to 
defendant No. 3 to obtain the relief ho apparently hoped to 
obtain by this rule, is to bring a regular suit praying to have 
the decree set aside for fraud. It is not as though he were 
deprived of all relief, for then, as Jessel M. R. said in Blower v. 
Lloyd’-*^ I too should be slow to believe that the Court had no 

(1) (1888) IS Bom. 137. (3) [1896] 1 Oh. 673. 

(2) (1891) 16 Bom. 694. / W (1877) 6 Oh. D. 297. 
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power to correct a miscarriage liad there indeed been one. 
But there is a right and a wrong way of obtaining that relief, 
and I have no doubt that defendant No. 3 by puessing on ihis 
rale has chosen the wiong way. 

I may further add that vvdieDlier the allegations Vvliich defend- 
ant No. 3 makes against defendant No. 2 be true or false, there 
do not appear to bo any substantial merits in tlie defendenit 
No. 3’s grievance so far as the result of the former liiigaiion is 
akaie considered. Defendant No. 2 indeed is so indifierent 
that he was very near consenting that the consout decree 
should be sot aside, and whatever rights defendant No. 3 may 
possess apart from that decree against defendant No. 2 are 
apparently already being litigated, v/hile defendant No, 2 has 
not set up this coasont decree as any bar to that litigation. I 
cannot help thinking it a pity that this rule has been brought 
on and a considerable amount of time taken up in arguing it. 
But after healing the correspondence which passed between the 
solicitors of defendant No. 3 and defendant No. 2 read, I do 
not much wonder that matters were not arranged. I do not 
know who tlio attorneys were, but I cannot refrain from 
remarking tha'lj the tune of defendant No. 2^s letters contrasts 
very favourabl)' indeed with that of those addressed to him 
by the aitornoys of defendant No. 8. The latter are coiichod in 
proYocarivc and offensive language, which I cannot help think- 
ing is often used with a deliberate intention of goading the 
aflrlressoe into further litigation; and whenev( 3 r I hear a 
correspondence ol that kind read from whatever firm it 
emanates, I shah always express my strong reprobation of it. 

This rule will nov/ be dismissed with all costs, 

Attornej’s for plaintiff: Messrs. Khanchrao, Laud and Mehta. 

Attorneys for defendant No. 1 : Mr. S. B. McJita. 

Attorneys for defendant No. 2 : Messrs. Khandcrao, Laud 
and Mehta, 

Attorneys for defendant No. 3 ; Messrs. Edgelow, Gidahclmnd 
and Wadia,' 


Buie clkmk^;ed. 

B, 3N\ n. 
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CEIMINAL EEPBEBNCE. 


Before Mr. Bidioe Ghaudamrhar and Mr. Justice Hayward. 

The l\iaM.IOIPAL GOMI'.IXSSIONEB foe the City of BOMBAY r. 
:aiATHUEADAS GOKALDAS PASTA.* 

Ciiy of Bomhajj MiiiuciiiM Act (Borth. Act III of 1888), sections 370, 379A-\—Over-' 
croK’dlny of liouse—Youce to ahrUc the Jiuisancc— Service of notice — Owner — Booths 
in a hnilduifj let to difercjU tenants — Ouercrowdimj hy tenants — JYotice to the owner, 

-Lao iiot-Icju eont]c;iiij_Aa'tod by section 379A of the G:ty of Bombay Arunicipal Act 
(Bom. Act III of ji338) slioiild bo given to the owuor of a building in cases where the 
ownoi Icj rc;o]n,s in tlio building to separate tenants who cause overcrowding. 

This was a .reference made bj" P. H. Dastur, Second Presi- 
deucy Magistrate of Bombay, 


1911, 
July 10. 


Criiuiiiai ihAorcnce Ho, 28 of 1011. 

■[ Till! ;-;.eGtioiiS run as follows : — 

bfJ. (ly iiio tiwiioL’ oi Li ouildiiig siiaii, vriuhiii a period of seven days after 
receipt of a writoen iiotioo ii’oin tlio Oommissioiior, sign and give, a certificate of 
the folio wiiig particulars with ro-nK-ct to such building or any part thereof : — 

{(i) the tota] imniber.s of rooms in the building, 

[h) the iengih, breachli and height of each room, and 

(e) the nanio oi tho person to 'whom he has let the huildiiig or each part of 

the building ooenpied a.s a separate teucinont. 

(2) Iho occupier of a building or of aii}’ part of a building occupied as a 
separate tenoment shall, on iiko notice and within the like period, sign and give 
a certificate of the fodovAng particulars with respect to such building or part of 
such building as af-oiL.riaid which is in his occupation : — 

(а) the total uLimbor of persons dwelUug in the building or any part of it, 

(б) the mautier of use of each room by day aud hy night, and 

(c) the number, sox: and age of the occupants of each room used for sleeping, 

b/ 9A. (!) Where it iappears to the Commissioner, whether from any certificato 

furnished under section 879 or otherwise, that any building or any room or rooms 
the,i'ein used lor nuniaiii habitation is overcrowded, he may apply to a Presidency 
Magistrate to prevent such overcrowding ; aud the said Magistrate, after such 
inquiry as he tlnnks fit to make, may prescribe the maximum number of 
persons to be accommodated iii each room and may, hy written order, require the 
owner of the building, within a reasonable time not exceeding ten days to bo 
pre-scrioed in tha said order, to fib ate the overcrowding thereof, by reducing the 
nainoor of lodgor.3, tonauts or other inmates of the said building or room or rooms, 
in accordance with the maximum so prescribed and to the satisfaction of the 
Oommissioner, or may pass such other order as he may doom just and proper. 
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Mathiiradas -was tlie o^ner of a building which was situated 
on the Mataipakhacly Eoad in the city of Bombay. The build- 
ing had tuo stoieys, on each of which theie weio 12 looms. 
These looms weie let by the ownei singly to diffeient tenants 
The looms on the gioiind ilooi had an air space of 832 cubic 
feet, while those on the uppei floor had 798 cubic feet of an 
space The total iiiimbei of poisons living in the whole build- 
ing was 123. 

The Municipal GommissioneJ of the Git}' of Bombay applied 
to tlie Second Pi osidencj Magisti ate of Bombay iindei section 
397A (Ij of the Citj of Bombay Municipal Act (Bom Act III 
of 1888), for an ordei to fix the maximum number of persons to 
be accommodated m each loom and a written notice leqiiiring 
the owner of the building to abate the overciow’'ding. The 
Magistrate held the inqiiiiy and decided that the maximum 
number in each lOom should be three adults and one child. A 
question then arose as to who should be served with the notice 
of abatement. It w^as uiged by the Municipality that the 
notice should bo issued to the ownci Mathuiadas It was urged 
on Matluii atlas’ behalf that the notices should be seived on the 


(i) Wlicrt tl]C ownci of the hiid huilclnig hns &ul) let the same, the lanciioid of 
the lodgti'-, tenant'^ oi ofchei actail mm lies of tho simc shall, foi the purposes 
of tiua bcciton, be du med to ]>e ihe oviioi of the said hiiilding. 

(J) Jjmv} tt 11 lut, iodo< L 01 oihei mm itc of the same hmldiug shall vacate on 
being ui|uiud h\ the ownei so to do m pumiiance of any oidoi under enb 
section ( 1 ). 

(i) A room used exdusnd} i dwellnij, bli ill be doomed to bo os cici evaded 
'Withui the meaning of this section when the number of adult inmates is such 
that tho a mount of tlooi space a\ai]able foi each adult inmite is less than twent;^- 
fi\ e supcilicwl feet, and foi o loli pti^joii iindci the ago of ten y eais less than twelve 
and one half superfici il feet, oi when the an space for each adult iiim<iie is lesb 
than two limiclicd and fifty cubic feet, two children under ten years of age 
counting as one adult. 

(5) A room not exclusively used as a dwelling shall be doomed to be over- 
crowded within the meaning of this section when the number of adult inmates 
IS such that tho amount of floor space available for each adult inmate is less than 
thirty superficial feet, and for each person under the age of tm years less than 
fifteen superficial feet, or when tho air space for each adult inmate is less than 
throe hundrodcubic feet, two ehildicn under ton years of ago counting as ono 
aduii. 
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tenants personally who were responsible for the overcrowding. 
The Magistrate was of opinion that the notices should go to the 
tenants and not to the owner, on the following grounds :■ — 

** It; seems clear, loolmg to clause (2) of tlie ‘Section, that when the owner has 
suh-let the biiiklmg, as is the case heie, the tenants should ho given the notice, hut 
Mr, Ciavfoid contends that the woids used are suh lot the same,’’ vhioh lefer to 
the whole build iiig and not bits of the building , and as the owner in the present 
case has not sub let the whole building to one iiidmdual, this clause, he contends, 
does not apiily to the present case, I hold, howevei, that “suh-let the same” 
does also icfer to the sub letting of bits of the building and think that notice in 
this ease should ho issued to the tenants of Mathmadas and not to him ” 

Mr. Crawford, for the Municipal Commissioner of the City 
of Bombay, requested the Magistrate to refer the point to the 
High Court for opinion : the Magistrate, thereupon, referred the 
following question to the High Court — ■ 

When the ownei of a building has let his looms sepiiately to individual tenants 
and these cause the oveicrowding, is the notice, to xbatc the same, to be given, 
undei section 379A (1) of the Bombiy Municipal Act, to the owner or to the tenants ? 

The reference was heard. 

instructed hj Crawford, Brown d Go, for the Muni- 
cipality. — The notice under section 379A (1) of the Bombay 
City Municipal Act should be issued to the owner of the build- 
ing Clause (2) of the section is intended to provide for the very 
common case where the owner of the building sub-lets or farms 
the whole building to a contractor and has no dominion over 
the building at all. The order of the Magistrate requires 24 
different notices to issue. That this was not the intention of 
the framers of the Act is clear from the wording of section 379A, 
clause (1). In section 379A, clause (1), no matter whether one 
room is overcrowded or every room, it is the '' owner of the 
building,’' obviously as a whole, who is made responsible, i. e,, 
it does not contemplate a number of notices but only one. 
Clause (2) carries this idea on only making provision for a 
special case. Why should clause (2) suddenly change and con- 
template a number of notices. Besides this there are practical 
disadvantages. Suppose a chawl of 100 rooms, the Magistrate 
would have to issue 100 notices and bring to Court 100 persons^ 
mostly of the mill-hand class. 
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flanline, instructed by Little d Go , for Jvratbuiaclas.— Tlie 
intention of section 379A is to reacli tbo person in actual 
possession of the room or house overcrowded. The preceding 
section, that is, section 379, disting iiislios between the owner 
and the occupier and apportions certain cliiHes to each. This 
distinction would be meaningless and unnecessary, if it is not 
read into section 379A. This constructioD derives support 
from the fact that the Legislature has used in clause (2) of the 
section, the term “ lodger ” and not lessees ’’ The section 
contemplates a house divided into sepaiate tenements, each 
one of which is rented by a diffoient pGi«oii who individually 
is liable to abate the overcrowding 

Lang in reply — Section 379 provides for obtaining different 
items of information either from the owner or the “ occu- 
pier,’’ as one best fitted to give it It does not divide the 
responsibility in anyway. There is no hardship on the owner. 
All he has to do is to call on his tenants to vacate and if they 
do not they can be punished under section 471 ot tbe Act. 

GHiNDAVABK'Vn, J. : — This is a reference under section 432 
of the Code of Criminal Procod aro by the Soconl Presidency 
Magistrate of Bombay. 

Tho question of law referred arises upon the construction 
of clauses (1) and (2) of section 379A of the Bombay Municipal 
Act (HI of 1888) as amended by Bombay Act V of J 903, and 
is as follows :~ 


‘‘WiiGU tliG owner of a. building let In'? loom^ scpaiileb to inclivjclnU 
tenants, and thc&G cause o\eiciowding, is the notice, to ibdc the sain 3, to bo 
given, niidoi section 379A (1) of the Bombiy Miiuioipil Goo, IJI ot 1SS8 to 
the ownci or to tbe tenantb ? ” 

Our answer is, the notice must be to tho owner. 

To construe properly clause (2) of section 379 A, wo must 
bear in mind what has gone before in clause (1) of the section. 

The latter clause provides (omitting portions which are not 
material here) that “ where it appeals to tho Commissioner 
that any building or any room or rooms therein used for 
humaoi habitation is overcrowded,” he may apply to a Presi- 
dency Magistrate “to prevent such overcrowding,” and that 
the Magistrate “ may^ by written order, require the owner of 
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the building ” to adopt measures (.pointed out in the clause) to 
abate the overcrowding. 

It is obvious from the language of this clause that, whether 
the overcrowding is m the whole of the building or in only 
one room or some rooms of it, the written order must be to 
“ the owner of the building ”, It is the whole building as one 
undivided entity and its owner as a single person that are brought 
within the operation of the clause. 

Then comes clause (2) . It deals with the case of a building 
sub-let. It runs as follows ■ — “ Where the owner of the said 
building has sub-let the same, the landlord of the lodgers, tenants, 
or other actual inmates of the same shall, for the purposes of this 
section, be deemed to be the owner of the said building.” 
Here the words are “ the said building ” The words “ any 
room or rooms therein ” in clause (i) are studiously excluded : 
Expressio unius est exdmto alterius What is contemplated is 
the whole building taken as a single undivided entity, not one 
split into parts and sub-let in portions. 

The word “ owner ”, as defined in clause (m) of section 3 of 
the Act, means, when read in reference to any promises, “ the 
person who receives the rent of the said premises, or who would 
be entitled to receive the rent thereof, if the premises v?ere 
let ”. This definition is wide enough to include the case of a 
building, which, having been let to a tenant with power to 
sub-let, is sub-let by the tenant, as well as the case of a building 
simply let. In the former ease, the tenant who has sub-let 
becomes “ the owner ” and “ the landlord of the lodgers, tenants, 
or other actual inmates” of the building He represents 
them for the purposes of the section, because, accoi ding to the 
• law of landlord and tenant, there is no privity of contract or 
estate between a lessor and a sub-lessee unless there is an 
agreement creating such privity The ciause we are constru- 
ing recognises no such agreement for its purposes but keeps 
to the general law. 

It follows, therefore, that when a building is sub-let, the 
lessee who sub-lets is “ the owner of the building ” within the 
meaning of the section. 

B 1299—2 
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But what if the proprietor of a building consisting of several 
rooms lets it in parts to several tenants with power to sub- 
let, and each or some of these sub-let ^ Are these tenants who 
have sub-let owners of the building within the meaning of 
section 37 9A ^ 

They are not. The section contemplates a person who is 

owner of the building that is to say, of the whole building, 
which tenants of portions who have sub-let are not That is 
because each of them is a tenant receiving rent fiom his sub- 
tenant in respect of the room or rooms he has sub-let. His right 
does not cover the whole building, whereas it is the ownership 
of the building as one whole that is meant by the Legis- 
lature for the purposes of the section In that case the 
only person “ who receives the rent of ” the buildmg is its 
proprietor, who has let it to the tenants with power to 
sub-let. Hois, therefore, the only person falling within the 
definition of owner ” and becomes liable under clause (1) of 
section 379A. 


In the present case it seems to have been urged before the 
Magistrate for the person pioceeded against '' owner ”, that 
he did not come within the section, because the building, tc 
which the complaint of overcrowding related, and which consist- 
ed of 24 rooms, had been sub-let ” by him to 24 tenants. This is 
rather a vague defence “ Sub-letting ” is by a person who holds 
the property as a lessee with pov/er to sub-let and becomes 
landlord in his tmm There is nothing on the record to show 
that the person here proceeded against is of that description, 
unless we are to take what was said in argumcDt before the 
Magistrate by the respective solicitors of the parties as amount- 
ing to that. But that is not so clear. In any case, if the said 
person is himself lessee of the building and has “ subdet ” io 24 
tenants, he is the owner ” who has sub-let tlie building and who 
is the landlord ” of the tenants within the meaning of clause 
(2) of section 379A, If, being such a lessee, he has sub-let to 24 
tenants with power to sub-let on their part and each or some 
of these has or have sub-let ”, in the exercise of that power, it 
is he who still remains owner of the said building ”, because, 
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as pointed out above, of no tenant v^lio has sub-lot can it be 
said that lie receives the rout of the said building ’’ under- 
standing the word as one undivided whole, without any 
reference to any individual loom oi rooms, on the true construc- 
tion of clause (2) read by the light of clause (1) of section 379A. 
Who, then, is the person receiving rent in respect of the whole 
building, and, therefore, owner ”, as defined in clause {m) of sec- 
tion 3 but the lessee vrho has sub-let ^ For the same reason, if 
the person proc..edod against is tlie projoiictor of the building and 
has let each room to a tenant with power to sub-let, and the 
tenants, all or some, have sub-let, the same result follows and 
he IS liable as owner 
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His counsel has before us laid stress on what he calls the hard- 
ship that must losulfc from such a construction of the section. 
Whether hardship or no hardship, we must adopt that meaning 
of the statute which is m accordance with settled canons of 
construction and which does no violence to its language, No 
doubt, groat power is given to sanuary authorities, the Legis- 
lature thinking that it was tolerably certain that they would 
use those powers with discretion, and not tyrannically. We 
must, therefore, construe those sections and bye-la^ws without 
regard to consequences ” * per Bramv/ell, L. J., in Baher v. 
Mayor, etc., of PortsjnoiitU^h And, after all, what is the hard- 
ship here ^ The owner is to be required to abate the nuisance 
of overcrowding. He has to pass the order on to his tenants 
and call upon them to vacate, if required by that order. That 
is no hardship to him ; if any, it is on the tenants. But the 
continuance of danger to the public health and sanitation of 
the city arising from overcrowding is a much greater hardship. 

With this answer to the learned Magistrate’s reference, the 
record and proceedings must bo returned to him for disposal 
of the case accordingly. Costs of this reference on the respond- 
ent, Mr, Mathuradas Gokaldas. 

Answer accordingly. 

B. B. 


(1) (1878) 3 Ex. B. 157, 



THE INDIAN LAW EBPOETS. [VOL. XXXVI. 


101 ]. 

Myn. 


APPELLATE CIVIL. 

Dcjoia^Jr, Juslice Cliandaiajlar and Mr. Justice Hayward, 

GA2SPAT VALID JDHAXU TELX and another (original Plaintiffs), Appel- 
lants, r, TULSIKAM UKIiA DHANGAK and anothioh (original Defend- 

ANX’S\ rtESt'ONDENxS 

Hindu laic — Widow— Alienation— Legal necessity— Perfo nuance of yilcjvimage — 

Betrothed of daughter^ 

Unclor Hindu law, Iho expenses- incurred >)y a Hindu widow in performing 
Xiilgriniagc <.>r in the betrotlia] of Ixor duugliier consiituio legal necessity. 

Ah regards julgrimage, tlie question in every ca^'C must be wlietlacr it wtis for 
the spintuai bencUt of her buhband, in the performance of ber duty to Ins soul, 
and wmctlicr the expenses incurred are reasonable or were made honestly, having 
regard to tho estate, the status of the family, and other considerations which it is 
cu'^tomary lor Hindus to take into account in accordance with their religious 
beliefs and usages. 

AppbjVL ti'om the decree passed by H. S. Phadnis, District 
Judge of Khaudesh, amending the decree piassed by M. N. 
Choksi, Joint Subordinate Judge at Dhulia. 

Suit for declaration. 

Three brothers Ganpat, Tanaji (plaintiffs) and Vithu lived 
together. They separated in 1897. Vithu lived with his wile 
Dmi (defendant No. 1) and had a daughter by her. He died 
in iyO'2. After his death, Umi contracted certain debts for 
pci'forming the betrothal expenses of licr daughter and making 
a pilgrimage. To pay off these debts she sold the property 
which she inherited from her husband to Tukaram (defendant 
No. 2) for Es. 700. The daughter died some time before the 
sale. A month after the sale Umi contracted a remarriage. 
The plaintiffs, the brothers of Vithu, filed this suit to recover 
possession of the property, alleging that Umi's alienation 
did not bind them. The defendants coniejidecl inter alia that 
the sale was effected for a necessary purpose and binding 
on the plaintiffs. The Court of first instance decided 
against the defendant’s contention and decreed the plaintiff’s 
claim. On appeal the District Judge held that out of the 
consideration for the sale deed, Es. 145 represented old debts, 


* Second Appeal No. 648 of 1909. 
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Es. 50 were spent by Umi in making a pilgrimage to Pandhar- 
pur and Es. 217 were spent in the betrothal expenses of her 
danghter. The learned Judge therefore held the sale was justi- 
fied to the extent of Es. 412 ; and that the plaintiffs could 
regain possession of the property from defendent No. 2 by pay- 
ing Es. 412 to him. 

The jDlaintiff appealed. 

0. A. Bele for the appellant. 

N. M. Patvardhan for the respondent. 

The following cases were referred to :~Htiro Mohun Audhi- 
karee v. Sreeniutty^^^ and Barm v. Banga^^K 

Chandavabkar, J. : — The sale impeached in this case was 
by a Hindu widow of property which she had inherited from 
her husband. It was effected partly for the purpose of paying 
off several debts, which the widow had incurred in the interests 
of the property, and partly for the expenses of a pilgrimage 
by her to Pandharpur and of her daughter’s betrothal ceremony. 
No objection is raised to the sale, so far as its consideration 
consisting in the payment of debts is concerned. What is 
urged is that the expenses of the pilgrimage and of the 
betrothal are not within the definition of legal necessity required 
by Hindu law to render a sale by a widow valid and binding 
upon the reversioners. 

As to the pilgrimage, we must bear in mind the posi- 
tion of a Hindu widow with reference to the estate she 
inherits from her husband and the duties she owes to his 
soul. As observed by the Judicial Committee of the Privy 
Council in PJi& Collector of ‘PLaexdJh^ata'tn v. Cavaly Pcrhcata 
NarramcupaU*\ a Hindu widow has to lead the life of ascetic 
privation, and hence the law gives her a power of disposition 
for religious purposes, which is denied to her for other purposes. 
That is to say, “ for religious or charitable purposes, or those 
which are supposed to conduce to the spiritual welfare of her 
husband, she has a larger power of disposition than that which 

(1) (1864) 1 W. E. 252 (Civ. Eul.). (2) (1885) 8 Mad. 652. 
m (1861) 8 Moo. I. A. 529 at p. 661. 


1911. 


Gahfat 

VALAH 

Dhaku 

V, 

Ttosieam. 



90 


THE INDIAN LAW EEPOETB. [VOL. XXXVI. 


1011 * 


Gakpat 

VALiD 

Dhaku 

V. 

TtTLSIEAM. 


she possesses for purely worldly purposes.” Accordingly, in that 
case, the cxjiensos of a pilgrimage to Gya for the perforioance 
of the husband’s shraddha there were allowed as fulfilling the 
conditions of legal necessity. 

Vijnaneshwara points out in the Mitakshara thal} the 
succession of a chaste widow ” to her husband as heir 
is expressly declared ” by the text : '' The widow of a 
childless man, keeping unsullied her husband’s bed, and per- 
severing in religious observances, shall present his funeral 
oblation and obtain his entire share.” (The Mit., Ch. II, Sec. 
I., pi. 18.) Pdgiimages are generally made by a widow’' 
with a view to present her husband’s funeral oblations at the 
sacred place visited and to ensure for his soul the special 
merit arising from such presentation. In every case the 
question must be whether the pilgrimage w^as for the spiritual 
benefit of her husband, in the performance of her duty to his 
soul, and whether the expenses incurred are reasonable and 
were made honestly, having regard to the estate, the status of 
the family, and other considerations which it is customarj’’ for 
Hindus to take into account in accordance with their religious 
beliefs and usages. A widow, like a manager of the familj^, must 
be allowed a reasonable latitude in the exercise of her pow'ers, 
provided, as Mr. Justice West says in Ghimnaji Govincl Godbole 
V. Dinkar Dhondev Godhole^^\ she acts fairly to her expectant 
heirs Venhaji Shridliar v. VisJimc Bahaji 

In the present case, the pilgrimage was to Pandharpur, and 
the expenses incurred were Es, 100, of which the District 
Judge has allowed Es. 60 only as having been reasonably neces- 
sary. That is a question of fact, binding on us in second appeal 
As to the betrothal, it was, as found by the Court below, in 
accordance with a custom of the caste to W’’hich the parties 
belong, and the widow was well within her power in incurring 
the charges. 

The decree is confirmed with costs. 

Decree confirmed* 

B. B. 

(2) (1893) 18 Bom* bdi at p. 586. 


(9 (1886) 11 Bom. 820. 
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APPELLATE CIVIL. 


Before Mr. Justice GhanJavarhar an4 Mr* Justice Hayward* 

DHAEAiA. BAIi PATIL and anothee (obiginal Dependants), Appellants. 
D. BALAMIYA VxIlid HAJIMIYA and anothbb (oeiginal Plaintipps), 
Respondents. * 

Bowhay Land Bevenite Code (Bombay Act Y of 1879), sections 56, 214, 
Bides 3?, 62, 8S [--Occupancy — Bon-paijment of assessment — Forfeiture of 
occupancy — Be-giant to fresh occupants— Besforation of holling to original 
occup)ant — Collector, powers of. 

Owing to non-payniGiit of assessmont to G-ovormnent, an occupancy was forfeited 
under section 56 of the Bombay Land Revenue Code (Bombay Act V of 1879) and 


S A. No. 522 of 1909. 

t56. Arrears of land revenue due on account of land by any landholder shall be 
a paramount charge on the holding and every part 
Land revenue a para- thereof, failure in payment of which shall make the 
mount charge on land. occupancy or alienated holding, together with all rights 
of the occupant or holder over all trees, crops, buildings 
and things attached to tbe land, or permanently fastened to anything attached 
to the land, liable to forfeiture, whereupon the Collector may levy all sums in 
arrear by sale of the occupancy or alienated holding, or may otherwise dispose of 
such occupancy or alienated holding under rules or orders made in this behalf 
under section 21 d, and such occupancy or alienated holding when disposed of, 
whether by sale as aforesaid, or by restoration to the defaulter, or by transfer to 
another person oi otherwise howsoever, shall, unless the Collector otherwise 
directs, be deemed to be freed from all tenures, rights, incumbrances and equities 
thereto [ore created in favour of any person other than Government in respect of 
such occupancy or holding, 

Buie 32. — In every case in w^hich a lease is not executed under the last 
preceding rule, an agreement, in the form of Appendix D, shall be taken from the 
person who is to become the regibtered occupant, and every such agreement shall 
be endorsed by two respectable witnesses and by the patel and villagc-acoountant of 
the village in which the land to which it relates is situate, to the eSect prescribed 
below the said form ; and the M anilatdar or Mahalkari who takes the said 
agreement will be held responsible for exercising due care in ascertaining the 
identity of the per‘'Ons signing the ^amo, and their fitness to be accepted as 
occupants respoiiMble for the payment of land revenue, notivithstanding that the 
agreements have been duly endorsed as hereinbefore required : 

Provided always that no such agreement shall be necessary when an agreement, 
in the form of Appendix 0, is taken under Rule 27. 

Rule 62. — If, for any reason, a forfeited occupancy is not sold, the CoHeotor 
shall either cause the land comprised therein to be entered in the records as 
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was thereafter disposed of by the Oolleotor, tinder Eules 32 and G2 framed tmder 
section 214 of the Code, to the defendants who signed Mbtilayats, Some years 
after this, the CoDeotor ordered the same oooupanoy to be taken from the defend- 
ants and git en to the plaintiffs who had been oooupants before the forfeiture. The 
defaidants hatmg declined to deliver np possession were sued by the plaintiffs : 

EiU that tHe Collector as not empovvweci by the idles fiamed under section 
214 of the Code to pass the Older ho did , and that the plaintiffs were, therefore, not 
entitled to succeed. 

Buie 68 of the rules flamed under section 214 of the Bombiy Land Bevenue 
Code, 1879, empowoin a Oolleotoi to restore a foifeited occupancy to the orjgiini 
occupant. But ^ hen a foifeited occupancy his been disposed of by grant to a 
new occupant, it cease to be a foifeited ocoiipancv and the inle has no longer any 
application. 

Second appeal from the decision of S S Wagle, First Glass 
Subordinate Judge, with Appellate Powers, at Tirana, reyersing 
the decree passed by G. B. Laghate, Subordinate Judge of 
Bhiwandi. 

Suit to recower possession of land. 

The land in question was purchased by the predecessor of 
plaintiffs from Ibrahim and Mohidin in 189*2. The vendors 
attorned to the vendees and remained in possession of the land. 
In ] 901 the vendors made default in payment of Government 
assessment The land was consequently forfeited to Govern- 
ment in 1901, under section 66 of the Bombay Land Ee venue 
Code (Bombay Act V of 1879). In 1903, the land was granted 
by Government to the defendants, under Eules 32 and 62 of 
the rules framed under section 214 of the Bombay Land 
Eevenue Code, 1879, who thereupon became its registered 
occupants. In 1904, the Collector ordered the land to be delivered 
to the plaintiffs, the original occupants of the land. The 


unoccupied, and direct that it be dealt with under the rules and oideis in force 
relating to land of that desciiption, or take steps for having it at once Ia\\ fully 
assigned for any such purpose as is described in section 88 of the Land Bevenue 
Code. 

Buie 68.— It shall be in the discretion of the Collector to restore any forfeited 
occupancy at any time on payment of the arroar in respect of which the forfeiture 
was incurred, together with all costs and charges lawfully due by the defaulter, or, 
on security being given to his satisfaction for the payment of the said arrears, costs 
and charges within a reasonable period. 
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defendants declined to carry out the order. The plaintiffs 
thereupon sued to recover possession of the land from them. 

The defendants contended inter alia that they had become 
registered occupants of the land and that as such they were 
entitled to lemain in its possession. 

The Subordinate Judge upheld the defendants’ contentions. 
He held that the Collector’s order passed in 1901 deprived the 
plaintiffs of their right of owneiship over the land, that the 
defendants obtained an absolute title to the land by the 
re-grant in 1903 ; and that the Collector’s order passed in 1904 
did not put an end to the interest acquired by the defendants 
in the land. 

On appeal, the First Class Subordinate Judge with Appellate 
Powers came to a different conclusion. He held that the 
plaintiffs were entitled, by virtue of the Collector’s order of 
restoration, to recover the land from the defendants. 

The defendants appealed to the High Court. 

JV. M. Patvardhan for the appellants. 

W, B, Pradhan for the respondents. 

The following cases were referred to in argument : Narayan 
V. PaT$liotam^^\ Ganparshibai v. Ti7nviaya^^\ Amolah v. 
Dliond%^^\ 

Chanda VABKAE, J. : — The facts are that an occupancy was 
first declared forfeited under section 56 of the Bombay Land 
Eevenue Code, and thereafter it was disposed of by the 
Collector as provided for by Nos. 32 and 62 of the rules 
made under section 214 of that Code. It was disposed of by 
giving it into the occupation of the defendants, who signed a 
hahulayat, in Form B aj)pended to the rules. Some years after 
that, the Collector ordered the same occupancy to be taken from 
the defendants and given to the plaintiffs, who had been the 
occupants before the forfeiture. The only question before us is 
whether the Collector had power to do this His proceedings 
are supported in argument by reliance on Eule 68. There- 
fore, the question is whether that rule empowers a Collector 

(1) (1896) 22 Bom. 389. (2) (1899) 21 Bom. 84. 

(3) (1906) 30 Bom. 466. 
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to do such a thing. Agreeing witli the first Court and differ- 
ing from the appeal Court we hold that it does not. Ikile 68 
empowers a Collector to restore a forfeited occupancy to the 
original occupant. But when a forfeited occupancy has been 
disposed of by grant to a new occupant, it ceases to be a, 
forfeited occupancy and Eule 68 no longer has my application. 
That rule states the law or a part of the law applicable to lands 
which are forfeited occupancies : not the law applicable to tlioso 
lands, which, having once been forfeited occupancies, have, by 
disj)osal, according to the rules, become someLhing different. 

We allow this appeal, reverse the decree of the lower appel- 
late Court, and restore that of the Court of first instanct}, with 
costs both of this appeal and of the appeal to the lower appel- 
late Court on the respondent. 

Decree reversed. 

E. E. 


APPELLATE CIVIL. 


Before Mr, Justice Gliandami Uar and Mr, Justice llayivard. 

GHELABHAI GAYKISHAKEAE (original Plaintiff), Appellant, v, 
HAEGOWAN EAWJE and oihcrs (original Defendants), Eesponiu^jnts.^- 
Hindu laiv--OjDlce of Im editary g)} lost—Yu^m^m vritii—ISribaiidlia— can 
apimnt a piest-^Grant f'iom King not necessary —Removal of pi lest not alloivcd 
except on valid ground— Gaste— Caste question— Bombay Begulaiion IT of lS‘i7— 
Giiil Couit — Jurisdaction. 

Under Hindu law, the office of hereditary [yajman vniti) ^nibandlia 
and is ranked among the hereditary rights of irnmovcablo property. 

The office of hereditary priest, where it is held in relation to a family, oues its 
oiigm, continuance, and binding charaotor to custom and not to a grant from the 
King or agreement between the parties. 

Wlicre the office is oao of heroffitaiy family priest, the move fact that in any 
individual case it has been created originally by the oa,bto for the piirposos of 
families belonging to it eamiot affect it, because the offloe oames with it a heredi- 
tary right in the nature of property, and the inoumbont oamiot be deprived of it 
by anyone, unless he has hcoome a i)atita (outoasto) or has deciined to officiate. 

'i he caste in such a case makes the selection for the families of its mombers ; and 

v,hon any family accepts the offioiator as its hereditary family priest, custom 


* Second Appeal Ho. 130 of 1910. 



95 


VOL. XXXVI. J BOMBAY SERIES. 

annexes to tlie offico certain incidents in tiie nature of civil rights as against the 
which neither the family nor the caste has power to annul except on the 
ground of some ofionce under the Hindu law committed by the officiator, or of 
refusal by the officiator to discharge his duty as family priest. 

Where a caste has appointed a man to a mere priestly office, there is doubtless no 
right of property conferred. His continuance or removal is exclusively within the 
competence of the caste and it is a caste question. But it is difficult where 
the office of hereditary priest is created for the performance of religious ceremonies 
in certain families, provided, according to Hindu law, either the caste or the 
families have power to create such an office and give it the character of 
immovoahlo property. 

Second appeal from the decision of Q, D. Madgaonkar, 
District Judge of Surat, confirming the decree passed by 
N. E. Majmtindar, Subordinate Judge of Surat. 

Suit to recover an amount of money as the fees of the 
yajman vritti. 

The following genealogical tree shows the relationship 
between the parties : — ■ 

Sadashiv, 

1 

Anandram. Bikhari, 

Kashiram. Ambaram. 

j 1 

I I Ichharam 

Nathnram. Mulji. = Ganga. 


Bhaishaiikar. Gavrishaiikar. 

Ghelabhai 
(plaintiff) > 

The Kasba tad of the Kachhia Kunbis of Surat had at first a 
family priestess named Bai Panba. In the year 1739 a. j >,, 
the .Kasba tad by a formal document dismissed her from the 
office ; and appointed one Trikam Vasudeo and his descendants 
as hereditary priest of the tad. 

Trikam was an ancestor of Sadashiv, wffio was related to the 
plaintiff, as shown above. 

The yajrnan vritti in question was twice partitioned, once 
in 1749 A. D., between Anandram and Bhikari, and again in 
the year 1829 a. d. between Mulji on the one hand and 
Bhaishankar and Gavrishankar on the other. 
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It came up before the Court on three occasioii<=5. First, 
in 1818, when Muiji sued Ambaram for the latter had officiated 
at a yajman's (patron) who had fallen to Mnlji’s share. He 
also brought another suit against the ijajnidn, J3oth suits 
were decided in Mulji’s favour ; in the one he was awarded 
Es. 7 as damages, and in the other he was given an injunction 
restraining Ambaram from officiating in the families of Miiljhs 
yajmam. 

Secondly, a few years after this Ambaram again officiated as 
a priest at some of the yajman appertaining to Miilji. It 
gave lise to a suit by Miilji, Bhai&hankar and Gavrishankar 
against Ambaiam and the yajman The Court decided the suit 
in the plaintiffs’ favour, and declared that the yajman was 
liable to the plaintiffs for their fees and in future to entertain 
the plaintiffs only in performing the priestly duties ; it also 
directed Ambaram to pay Es. 35 to the plaintiffs as damages. 

The third litigation was commenced in 1899 under the 
following circumstances Ambaram’s son Ichharam having 
predeceased him, he made a will in favour of Ganga (widow 
of Iccharam) whereby he bequeathed the whole of his property 
to Ganga, directing her to maintain herself from the yajman 
mitti, Ganga had a sister Tapi by name. She and her husband 
Ichhashankar began to live with Ganga and the yajman vriiti 
was looked after to by Ichhashankar on behalf of Ganga. 
Ganga died on the 15th July 1898. A week after her death the 
KasbateeZof the Kachhia Kunbis appointed Ichhashankar as 
their gor ” (priest) and passed a formal document appointing 
him and repudiating Ghelabhai. Thereupon, in 1899, 
Ghelabhai sued Tapi, Ichhashankar and their son Umedram and 
obtained a declaration that he (Ghelabhai) as the heir of Ganga 
and Ambaram was entitled to the yajman mitti of the iad in 
question. At the date of these proceedings Ghelabhai was the 
sole surviving male member in Anaudram’s branch of the 
family. 

In the year 1904, there were marriages of a son and a daugh- 
ter of Hargowan Eamji (defendant No. 1), who was a patron in 
Ambaram^’s share. Those marriages were performed by Ichha- 
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Shankar’s sons ; and they received the fees which were payable 
to them as hul gors (family priests). 

In 1905, the plaintiff Ghelabhai commenced the present 
suit against Hargowan (defendant No. 1) and Ichhashankar’s 
sons (defendants Nos. 2-4) to recover fiom them the amount of 
Es. 16-14-0, the damages which he suffered on account of 
the aforesaid two marriages having been performed by 
defendants Nos. 2-4. The defendants contended inter alia that 
the suit being one in respect of yajman mitti its cognizance by 
the Civil Court was barred under section 21 of Bombay 
Eegulation II of 1827. 

The Subordinate Judge held that the suit was barred by 
section 20, clause 1 of Bombay Eegulation II of 1827, as 
the question whether the plaintiff was or was not the hul gor 
was a caste question. He, therefore, dismissed the suit as 
against the defendant No. 1. But as regards the remaining 
defendants, he was of opinion that as between them and the 
plaintiff the question was res judicata on account of the litiga- 
tion of 1899. He therefore decreed the plaintiff’s claim as 
against those defendants and made them liable to pay 
Es. 16-14-0 as damages to the plaintiff. 

There were two appeals against this decree. The one was 
preferred by Ghelabhai (the plaintiff) who sought to make the 
defendant No. 1 amenable to his claim. The other was pre- 
ferred by the defendants Nos. 2-4 who contended that the 
decree was wrongly passed against them. 

The District Judge dismissed the plaintiff’s appeal; and 
allowed the appeal by the defendants Nos. 2-5, holding that 
the question involved in the suit was a caste question and 
that the litigation of the 3 ?'ear 1899 did not operate as 
res gudicata to the present suit. The following were his 
grounds : — 

“ Is the question in suit, the appointment of a gor or priest, a caste question 
withm the meaning of section 21 of Bombay Regulation II of 1827 ? This section 
there is little doubt, is an affirmation of the ordinary policy of the British Govern* 
ment in India of non-interference in religious and social matters. The tad ” gor is 
as integral a post of the “ tad ” organization as the ** tad ” patel or panch ; the gor^s 
appointment as shown is the very basis of plaintiS’s non-title, w., the dek of 
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appoititmont of Jiis ancestor at the expense of his predecesGor, Eai Panha, has 
bccii, as one would expect it to be, peculiarly a caste matter. xVppiyiJic; the test laid 
down by Sarfieut, C. J., in Mim-ai i v. Stiha (Irjdi<iu Law Heporls, G Bom . 72o) and by 
Farran, -J., in Lalji v. Walji (Indian Law Reports, 19 Bom. 517), veoiild tlm lahing 
coouizance of the matter be an interference with the anionomy of the ca.stG, 
the answer must lie clearly in the affirniativc. dho Uul is the jiuige of the 
htness of its f/O/S, and the law proclndcs the Courts from judsing the goodness 
or badness of the reasons of the tad for its appointment, \\hieli is essentially a 
matter of its internal economy and governance. Jelhahlm v. Cluij)sey (11 Bom. 
L. E. 1014). 

If the question in suit is vicvy'cd in its contractual aspect, the result is the same. 
Firstly, thc^plaintid's ancestor w^as axDpointcd by the iad as their hereditary ]>rj os L and 
the plaintiff, therefore, is the hereditary priest of the tad But at the very time 
that the fad apiiointcd the plaintiff’s ancestor they depose his predecessor. There- 
fore, secondly, the hereditary priest is removable from his offioo by the iad, which has 
never abrogated its power in this respect. Thirdly, the plaintiff has been so removed 
by the tad from his appointment. Therefore, his right to officiate ceases and 
no cause of action remained, and no tort has been caused to him by the action of 
the first defendant in employing the other defendant or by the action of llie latter 
from officiating. The first issue Jn appeal as to jurisdiction must be answered 
in the defendant’s favour and the suit held barred under section 21 of Bombay Regu- 
lation II of 1827 against all the defendants. Ho other conclusion is possible except 
on the hypothesis that the tad, having once appointed a hereditary priest, have 
abrogated their right to remove him and his descendants and have given to him and 
his descendants a right in perpetuity of levying fees from all the persons of the iad* 
Such a legal proposition, I do not hesitate to affirm, is not less repugnant to Hindu 
notions of the priest or any other caste officer being a servant and not a masier 
of the caste than to English notions of liberty and of liberty of contract. The 
Hindu hereditary office is, as a general rule, hereditary as belw'cen the members 
of the family and in the absence of interference from the body which appoints and 
pays; but this hereditary office, however customaiy, because of the actual small 
and occasional interference of the appointing authority, has never in ihc Hindu 
theory of law been allowed to encroach upon the theoretical power of the appointing 
authority to depose and to replace ; and it would bo an extremely one-sided 
and inequitable apifiication of the English notion of property and one oppo&ed to 
the practice of the Indian Courts to take away such authority and to impose 
a perpetual irremovable officer and a perpetual ta-x.*' 

The plaintiff appealed to the High Court. 

L. A. Shah for the appellant. 

Goyaji, with D. A._ Ehare and N. K. Mehta, for the 
respondents. 

The following authorities were cited in arguments : — "West 
and Buhler’s Hindu Law, pp. 174, 411 (3rd Edn.) ; Smriti 
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Ohandrika (Kristnaswami Iyer’s Translation), p. 98 ; 
Colebrooke’s Digest, Book II, Chapter IV, pp. 442, 443; 
Book V, Chapter II, p. 251, pi. 92 ; Book III, Chapter II, 
p. 53, pi. 6 ; YajnyaYalkya, verse 318 ; Maharana Fate- 
sangji v. Desai Kallianrayaji^^F^ Government of Bombay 
V. Gosvami Shri Girclharlalji ^^^ ; Krishnabhat Hiragange v. 
RajoabJmt 3/ahalbhat^^^ ; Balvantrav T. Bapaji v. Purshotam 
Sidheshvar^'^^ ; and The Collector of Thana v. Hari Sitaram^^K 


Chandavaekar, J. : — The suit, out of which this second 
appeal arises, was brought by the appellant to establish his right 
as hereditary priest of the Kachhia Kunbis of the Kasha section 
of Surat to officiate as family priest in the family of defendant 
No. 1 . He alleged in his plaint that, from the time of the 
ancestors of defendant No. 1, his ancestors had continued to be 
their family priests and that the defendant and his ancestors 
had continued to recognise his own ancestors as their hereditary 
priests. The claim was thus one known to Hindu law as that 
of yajman vritti, of which the learned editors of West and 
Buhler’s Digest on Hindu Law say (p. 411, 3rd Bdn.) : 

The right to the fees and offerings thus becoming due from 
particular families or classes is regarded as a family estate... a 
subject for inheritance and partition like other sources of 
income.” 


The lower Courts, however, have negatived the appellant’s 
claim on the ground that it involves a caste question. Their 
reason for so holding is shortly this. They find that the caste, 
to which the parties belong, had originally appointed one of the 
appellant s ancestors as “ the hereditary priest ” of the caste, 
and that on that account “ the hereditary priest is removeable 
from his office” by the caste. The learned District Judge 
thinks that, where a caste has conferred a hereditary office of 
this character, it has the right to take it away, and that the 
contrary proposition is “ no less repugnant to Hindu notions of 
the priest or any other caste officer being a servant and not a 


(2? !S frf ® a. B- (A. 0. J.) 187 

^ (1872) 9 Bom, H. 0. R. 222. (i) (1372) 9 Bom. H. 0. R, 99. 

(3) (1882) 6 Bora, 546, 
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master of the caste than to English notions of liberty and of 
liberty of contract.” This view of the law ignores the nature 
of the right which is in dispute in the present case. 

“ English notions of liberty and of liberty of contract ” are 
out of place in a case arising under Hindu law and custom, 
which from of old has recognised a kind of estate termed 
t/ajniati vritti and ranked it among hereditary rights of 
immoveable property. Where a caste has appointed a man to 
a mere priestly office, there is doubtless no right of property 
conferred. His continuance or removal is exclusively within 
the competence of the caste and it is a caste question. But it 
is different where the office of hereditary priest is created for 
the performance of religious ceremonies in certain families, 
provided, according to Hindu law, either the caste or the 
families, have power to create such an office and give it the 
character of immoveable property. 

In Krishnabhat Eimgange v. KapahJiat Malialbhat^^^ it was 
said by Couch, C. J. : “ In Elberling on Inheritance, section 
206, it is said that the right of performing the religious cere- 
monies of certain classes of people as Purohit, is by custom con- 
sidered analogous to real property ; and in 2 Strange H. L. 363, 
Mr. Oolebrooke says, that if an office in a family be hereditary, 
the dues or profits appertaining to it must be subject to be 
shared ; but in such case it classes with immoveables. And it 
would seem that the classing hereditary offices with immove- 
able property in section 1 of Eegulation V of 1827 was in conse- 
quence of the custom amongst Hindus to consider them as such.” 
Gibbs, J ., in the same case, pointed out on the authority of 
Mr. Justice Strange, of Oolebrooke, and of Elberling, that the 
officeof hereditary priest is “vritti, the same as nibmdJia, 
hereditary, and, therefore, treated as immoveable” in Hindu 
law; and that “by custom these offices are considered 
analogous to real property.” 

That decision of a Division Bench of this Court was 
considered and upheld by a Eull Bench in Balvantrav T. 
Bapaji v. Pwrshotam Sidheshvar^^l 

(1) (1869) 6 Bom. H. 0. B. A. 0. J. 137. 


(2) {1872} 9 Bom. H. 0. B, 99. 
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The question, however, remains whether such an office, being 
in the nature of that class of immoveable property which is 
regarded as nibandha by Hindu lawyers, can be created except by 
a grant from the King. That question would appear to have 
been raised before, but was not decided by a Full Bench of 
this Court, in The Collector of Tham v. Hari Sitaram^^K 
The Full Bench said (p. 539 of the report) : “ The Hindu 
authorities, which we have quoted, seem to show that a pension 
or other periodical payment or allowance granted in perma- 
nence is nibandha, whether secured on land or not. Some of 
them favour the supposition that a private individual as well 
as a royal personage may create a nibandha. Whether that 
view is sustainable is a question on which we do not intend to 
give any opinion, such being unnecessary.” 

The question arises because of a certain gloss of Vijnanesh- 
wara in the Mitakshara on a smnti of Yajnyavalkya, which is 
translated into English at p. 555 of the report of the said 
Full Bench case. The smriti prescribes the mode in which the 
King must make grants of land or corrody {niba}idha), if they 
are to be legal. Vijnaneshwara’s gloss explains the meaning of 
nibandha and he then adds : “ This,” i. e., the smriti in 
question, “ indicates that a King alone can grant land or 
nibandha, not the governor of a town or province : ” (the 
Mitakshara, Moghe’s 3rd Edn., p. 94). 

Vijnaneshwara in this gloss was merely contrasting the 
power of the King with that of his deputy, not with the power 
of any subject of the King to carve out of his private estate any 
immoveable property in the nature of nibandha by agreement or 
custom. Nilakantha in his Vyavahara Mayukha defines niban- 
dha “ (corrody) as what is given by the King, &c., out of the 
produce of a mine and the like ” : (Mandlik’s Hindu Law, p. 19). 
This would show that, in Nilakantha’s opinion, it is not the 
King only who can make a grant of nibandha. That seems 
to be also the view of the Smriti Ohandrika (T. Kristnaswamy 
Iyer’s 2nd Edn., p. 98, para. 18). 
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However that be, the office of hereditary priest with re- 
ference to a locality, community, caste, or family, is a creature 
of custom, according to Hindu law, not the result of a grant. 
There is no authority, so far as we are aware, for the proposi- 
tion that to be valid and legal it must have had its origin in a 
grant from the King. In his Digest, Vol. I, p. 377 (3rd Edn.), 
(Jolebrooke cites certain texts and the glosses of commentators 
which bear on this subject. The texts divide officiating 
priest into three classes, of which the first is an hereditary 
priest,’" This class, it is further pointed out there, arises not in 
virtue of agreement, but from custom. It is the custom that 
he, whom the father called to all solemn rites, should officiate also 
for the son and ‘‘ here proof must be brought from practice."' 
At p. 377 we read : On this subject it is said the usage is 
ascertained as implied by this text : thus by saying ‘ Be my 
priest {or ptirohita) \ he is fully appointed to be priest of the 
family for a long space of time ; and whatever be implied, the 
priest so appointed by the father shall not be forsaken by the 
son, unless he be guilty of some offence. This, virtually, is the 
sense of the text'' Further on it is said : “ If the sacrifice 
have been uninterruptedly performed by father and son, as 
family priest, without an express appointment in this form : 

^ Be my family priest," what is the consequence? Even in 
this case, the law concerning hereditary priests is apposite, 
since such an appointment of father and son is admitted by 
implication.” 

It follows from these texts and commentaries cited by 
Colebrooke that the office of hereditary priest, where it is 
held in relation to a family, owes its origin, continuance, and 
binding character, to custom, not to a grant or agreement. 
And that conclusion was adopted by this Court in Erishnabhat 
Eiragange v. Kapahhat Mahalhhat^^K 

In the present case it is found by the Courts below that 
the hereditary office of family priest was vested in the plaintiff’s 
family by the caste to which the parties belong about 150 years 
ago and that the plaintiff’s family has held the office with 

m (1869) 6 Bom. H. 0, E. A. 0. J. 137. 
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reference to the defendant’s family during that period. The 
lower appellate Court has, however, held that the plaintiff’s 
claim raises a caste question vrhich is outside the jurisdiction of 
a Civil Court. That view of the claim gives the go-by to the 
essential nature of the office and the right attached to it by 
custom. If the office is one of hereditary family priest, the 
mere fact that in any individual case it had been created 
originally by the caste for the purposes of families belonging 
to it cannot affect it, because the office carried with it a here- 
ditary right in the nature of property, and the incumbent 
could not be deprived of it by anyone, unless he had become a 
patita (outcaste) or had declined to officiate. The caste in 
such a case made the selection for the families of its members ; 
and when any family accepted the officiator as its hereditary 
family priest, custom annexed to the office certain incidents 
in the nature of civil rights as against the family, which 
neither the family nor the caste has power to annul except on 
the ground of some offence under the Hindu law committed 
by the officiator, or of refusal by the officiator to discharge his 
duty as family priest. 

This conclusion is supported by the result of the litigation 
between the ancestors of the parties to the present suit, once 
in 1818 and the second time in 1834. In the litigation of 1818 
the Court consulted a Shastri and his opinion was as follows 
(see Exhibit 93) : “ If there be 13 tads in a caste, and if each 
tad has its separate hereditary priest, the men of the tad, 
even if they wish, have no right to remove that- priest, so long 
as he has not become paii to (fallen from virtue, an outcaste), 
neither can he be removed by the men of the 13 tads.” The 
Court, acting on that reply, decided in favour of the present 
plaintiff’s ancestor’s right as hereditary priest. To the same 
effect was the decision in 1834. That was by the Sudder 
Divani Adalut in Special Appeal No. 608 of 1884 (see 
Exhibit 49). That decision also was arrived at after consulting 
a Shastri. Reference can also be made to the case of Ramasawami 
Aiyan v. Ysnkata Ashari^^ and to the practice on this side of 
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ft) (1863) 9 M. I. A. 348 ai, pp. 374, 384. 
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India indicated in the case of Binanafli Aha]% v. 
Sadmhiv Hem Madhave^^^ 

We ma}' point out that anj^ other view would be disastioiis 
to Hindu society as it is constituted Hereditaiy priesthood 
nested in paiticulai families is leg aided as viitfi oi immoveable 
piopeit}/ which IS the souice of then maintenance Such 
families have foi geneiatioiis lived on these vnttis , and to turn 
them adiift now on the giound that then castes can take away 
then hcieditaiy lights would be not only contiaiy to the natiue 
of the light, cieated by custom, but it would amount to spolia- 
tion It IS viituahy telling these hoi editaiy piiosts that they 
must hcieaftei live on some othei piopeity than that on which 
they have lived as then mitan, so to say, for geneiatioiis, and 
that then ancestois weie badly advised m turning their families 
into an heieditaiy piiesthood for then maintenance in reliance 
on then castes To the enlightened sentiment of the present 
day it does indeed seem unfair and oppressive that a man should 
be compelled bj law to receive leligious ministrations from 
another peison who is not of his choice, and that simply 
because that has been the couisc of the lelations of the families 
of both foi gt Relations on the giOund of heieditaiy lights 
But if a Hindu wishes to n-mam a Hindu and have the benefit 
of his leligion, he must take its bniden also, when that burden 
IS annexed to the benefit b} Hindu law on the giound of 
custom 

The plaintitf s family have been found in this case to have 
officiated as hereditaiy piiests of defendant’s family for at least 
one hundicd and fifty ■^cais Accoidmg to Hindu law, long 
enjoyment of piopeity— - eithei for one hundied yeais oi from 
giandfather to grandson — is conclusive evidence of a legal light 
when its origin cannot be asceitained (see Mitakshaia, Moghe’s 
3rd Edn , pp 128 and 129) Heie the heieditaiy office 
concerned is immoveable propeity, accoidmg to Hindu law. 
The plaintitf is, therefoie, entitled to succeed. 

The decree is reversed and the claim awarded with costs 
throughout on the xespondents 


{1678} 3 Bom 9 


Decree reversed. 

B B, 
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Bifoje Mr Ju^^tice Beammi and Mi Justice Haywmd* 

MBEzVLI V'lSB'iM (oiiginal Defendant 4), Applicant v SHEEIPF DEWJI 2^2 ^ 

AND ANOTHIB (ORIGINAL PlAINTITTS), OPPONENTS * UigustlQ 

Citil Proeedme Code (Act V of 1908)^ section 115 — Lwaid — Dtciee fi anted upon 
aivaid — — Axyplication undei levisional jmisdtciion — Deciee set aside — 

Gf ounds — J ui isdiction 

The plaintiff, isMutxv-ali of a Musjid at Zan/ibai, bi ought a suit aguii'^t the 
defendant foi the reco\ory of certain pots ind pins Thiec othei x30i‘=;ons, who 
alleged themselves to be Mutawalis, weie joined as parties apparently without any 
amendment of the plaint A-ftor some progress of the suit, the presiding Judge 
was asked by all concerned m the Jamat (community) to arbitrate upon all matters 
in difference between them. The Judge framed an award on the 30th Juno 1904 
and the award was read out m Court after notice to the prrties In the year 1909 
a pleader for the plaintiff applied to have a decree framed in the terms of the award 
and the Judge accordingly pissed a decree on the 7th April 1909 

One of the defendants having appealed agrimt the deoice which was not appcrl- 
ahle, the appeal was allowed to be converted into an ipplication under the revisioiial 
jurisdiction (section 115 of the Civil Procedure Code, Act V of 1908) and the decree 
was set aside as being passed by tho Judge without rny sort of jurisdiction what- 
ever The grounds being — 

(1) Theie was no written reference to arbitration as required by law. 

(2) The reference was made by a great number of persons who were not parties 
to the suit 

(3) The matters in difference submitted to arbitration were matters not m 
suit at all. 

(4) The result of the said irregular proceedings was to expand the claim for 
tho possession of a few cooking utensils into a suit for framing a scheme for the 
administration of a large religious endowment and no suit of the kind could 
have been jcroperly launched without the previous sanction of the Advocate 
General or such offiooi as is clothed with hrs functions. 

(6) The award was made on the 30th June 1904 and the application to have 
it filed was not made till 1909 The apphcation was, therefore, manifestly 
time-barred 

(6) The plaintiff died early nr the year 1905 and no apphcation was over made 
to bring his heirs or legal repiesentatnes on record. The suit had, therefore, 
abated by July of that year. 


* Application No 173 of 1911 under the extraordinary jurisdiction. Appeal 
No. 97 of 1910 converted into application 
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Application under the extraordinary jurisdiction (section 115 
of the Civil Procedure Code, Act V of 1908) against the decree 
of Lindsey Smith, Judge of His Britannic Majesty’s Court at 
Zanzibar, in Suit No. 81 of 1903. 

One Sheiiff Dcwji, son and constituted attorney of Dewji 
Jamal, sued the defendant Ecmtulla Allarakhia Tcjani for the 
recovery of certain cooking utensils which the plaintiff alleged 
he was entitled to as Mntawali of the Shia Itnashari Mosque. 
The proceedings in the suit commenced in Pebruary 3902 
before His Honour Judge Piggott and subsequently they grew 
and expanded, new" parties being added and new issues raised ; 
at length it was left to His Honour Judge Smith to decide as 
arbitrator with full powders piactically one issue, namely, 
Who are or ought to be Mutawalis of this Mosque.” With 
respect to the said issue the Judge remarked : — ■ 

Tho only other point, vis., as to who are entitled to the coohing utensils is a very 
unimportant one and was only raised, I think, to hiing the question of Miitawali- 
ship to an issue. It is agreed that the members of the Itnashari community are 
entitled to use these vessels and the evidence shows that they are always kept at the 
Mosque ; so whether they are under charge of Mutawalis of Mosque or 3\Iooiiim of 
lamat seems to me immateiial. 

The Judge accordingly framed his aw^ard on the 30th June 
3904 and pronounced judgment. Subsequently the Court w^as 
moved to pass a decree in the terms of the award and the 
Judge, on the 7th April 1909, passed the following decree : — 

This case coming on for hearing before His Honour Judge Lindsey Smith and 
after examination of seveial witnesses it was subsequently refened with the consent 
of all Ihe parties to the suit to the sole arbitration of His Honour Judge Lindsey 
Smith. Judgment having been pronounced accoiding to the award of the sole 
arbitrator it is hereby declared that four persons, namely, Sheiiff Pewji, Saloh 
Hassan, Suleman Versi and Bharainsi Khatao, ai e hereby appointed Mutawalis. 
It ib furthei ordered that should any of these four die or retire or change theii 
faith then the Jamat are to select another in his place, the name to he afterw^ards 
put before the Senior Judge for his sanction. If, however, there are any of the 
descendants of tho four Mutawalis mentioned in the deed, dated 1st August 1881, 
who wish to he elected Bluiawalis and are eligible for tho post, they must be given 
preference over aU other candidates. Should any Mutawali become ill or leave 
2:anzdbar ho may appoint an attorney in his place, but if he is away from his duties 
more than 12 months such attorney shall not act without the approval of the 
Jamat and Judge. If the attorney be not so approved and the Mutawali does not 
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return within 3 months the post is to he considered vacant. With regard to the 
cooking pots claimed in the plaint, it is declared that they are part of the Mosque 
Xiropeity. Should, however, it be more convenient that they be under the charge 
of the Jamat the Mutawalis should give them o\er to the Jamat, the Jamat paying 
a small fee or rent for them. It is further oideied that 2nd, 3rd and 5th defend- 
ants do pay the sum of Bs. 300 costs. No costs against 1st defendant, nor against 
the 4th defendant as he was only a formal defendant. 

7th April 1909. (Sd.) Lindsey Smith. 

Defendant 4 preferred an appeal, No. 97 of 1910, but as the 
decree was not appealable, the Court, after hearing arguments 
on the point, allowed the appeal to be converted into an 
application under the revisional jurisdiction (section 115 of the 
Civil Procedure Code, Act Y of 1908) . 

Jinnali with Mirm and Mirza for the appellant-applicant 
(defendant 4). 

O. K. Farehh for the respondent-opponents (plaintiffs). 

Beaman, J. : — This was an appeal against a decree purporting 
to be made upon an award of the 30th of June 1904 in His 
Britannic Majesty’s Court at Zanzibar, the decree itself, giving 
effect to the award, was not made until the 7th April 1909. 

The appellant is met at the outset with the objection that 
no appeal is allowed against the decree passed upon an award, 
except in so far as that decree can be said to be in excess or 
contravention of the terms of the award ; and it became very 
clear that this objection must prove fatal to the appeal, as 
brought. 

Mr. Jinnah for the appellant then asked the leave of the 
Court to convert the appeal into an application under sec- 
tion 115 of the Code of Civil Procedure. It has, I think, been 
the j)ractice of this Court always to allow, in proper cases, 
appeals to be so converted into aj)plications for the exercise of 
this Court’s power of superintendence and revision. Wo, 
therefore, acceded to Mr. Jinnah’s request, and we have dealt 
with what was originally brought before us as an appeal on the 
footing of its being an application under section 115. 

It was contended for the respondents that this Court had no 
power under section 115 to superintend or revise the proceed- 
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ings of His Britannic Majesty’s Courts in Zanzibar, and we 
were referred to tlie decision of a Ml Bench of this Court in 
Khoja Sliivji v. Hasham Gnlam^^K That case, how'ever, is no 
longer good auihority; for clause 29 of the Council Order 
relating to Zanzibar of the year 1897, is different!}?' worded, and 
we think advisedly differently worded, so as to confer upon 
this Court powers of revision over all the Civil Courts of 
Zanzibar. We think that the application is well founded and 
that there are more than usually numerous as well as cogent 
reasons for allowing it. 

The facts of the case, so far as they are material, are briefly 
these. A suit was biought in 1903 by a plaintiff, resident in 
Bombay, through his son, his constituted attorney, against a 
single defendant, resident within the jurisdiction of the Court 
of Zanzibar, for the recovery of certain pots and pans, to which 
the plaintiff alleged himself to be entitled, as Muta%vali of a 
Musjid. This being the extent of the plaintiff’s prayer the 
litigation began to grow in the first instance, apparently by the 
addition to the record of three other persons, who were alleged to 
be Mutawalis. But we are nnable to discover that either then 
or at any subsequent period, any amendment was made of the 
plaint so as to enlarge tlie original jirayer. The case passed 
through the hands apparently of Judge Piggott, and from him 
into the hands of Judge Smith, who, it appears from these 
proceedings, was asked by all concerned in the Jamat to 
arbitrate n-pon all matters in difference between them. His 
award is dated the 30th of June 1904 ; and it appears that this 
award was read out in Court, after notice was given to the 
parties. 

Nothing more was done until 1909, when Mr. Pramji, 
describing himself as pleader for the plaintiff, applied to have 
a decree made in terms of the award, and we are told that after 
only three hours’ notice given to the defendants, the decree 
which is now iiiadc the subject of this revisional application, 
was passed on the 7th April 1909. 


(1) (1896) 20 Bom. 480, 
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Now there appear to us at least six sufficienl; reasons, to which 
it would not be difficult to add others, for the conclusion that 
not only has the learned Judge below exceeded his jurisdiction, 
but that in the exercise of such jurisdiction, as he had, he has 
acted both illegally and with material irregularity. 

(1) There w^as no WTitten reference as required by law ; and 
although that in itself might not have been a sufficient reason, 
it at least undermines the foundation of the jurisdiction. 

(2) The reference to arbitration, so far as we are able to 
gather from the materials before us, was made by a great 
number of persons who were not parties to the suit. 

(3) The matters in difference which were submitted to the 
arbitration of Judge Smith were matters not in suit at all. 

(4) The result of these highly irregular, and we cannot help 
feeling, in the technical sense, illegal pioceodings, has been to 
expand the claim for the possession of a few cooking utensils 
into a suit for framing a scheme lor the administration of a 
large religious endowment. There is this further objection 
that no suit of that kind could properly have been launched 
without the previous sanction of the Advocate General, or such 
officer, as in Zanzibar, is clothed wiili his functions. 

(5) The aw^aid having been made on fhc 30th of June 1904 
and no application to have it filed having been made till 1909, 
such application is manifestly time-barred. 

(6) The plaintiff died early in the year 1905, and as no 
apiffication was ever made to bring his heirs or legal represen- 
tatives on the record, the suit had abated by July of that year. 

The proceedings then of April 1909, purporting to be made 
in the suit and bringing it to its completion, were made some 
four years after that suit had abated and no longer existed. It 
is therefore clear that acting as he did in April 1909, the learned 
Judge far exceeded his jurisdiction, or perhaps it would be 
more correct to say was acting entirely without any sort of 
jurisdiction whatever. 

It was contended on behalf of the respondents that there is 
the highest authority for holding that this Court will not 
B 3,299—5 
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interfere in tlie exercise of its revisional powers with decrees 
passed upon awards, appeals against which have been expressly 
foibidden by the Legislature. In this connection v/e have been 
referred to the well-known case of GJiulam Jilani v. Mulummacl 
IInssan^^\ Eut while fn’Jy recognizing the piinciplo laid clown 
by their Lordships of the Privy Council in that case, w^c do 
not think it has any applicability to such a state of facts as we 
have here to deal with. If the applicant wer^ debarred from 
right of appeal and were also debarred from obtaining redress 
by reconise to this Court under section 115, it is difiiccilt to 
say in what way he could ])o protected egainst the conscfjuonces 
of a proGcdiiie, so entirely miantiiorizecl from first to last by 
any law ; and we cannot bring ourselves to believe that there 
can he so patenr a wrong, ivithoiit its proper remedy, in 
allowing this application. Therefore, we do not feel that we 
arc in any way contravening, as we certainly do not intend to 
contravene, the principle insisted upon b;^ their Lordships of 
the Privy Council in the case cited. 

WeHhink that tin's aj)plication must be allowed and that the 
decree of the Court of ITis Britannic Majesty at Zanzibar must 
bo set aside as ha\ing been arrived at vEolly without jurisdic- 
tion and in its pivst nt form, in law, a mere nullity. The 
I’emondents must all costs of this proceeding and costs of 
ihe lower Court of the 7th April 1909. 


Decree sei cibide, 

a B. B. 


0) (1001) L. R. 29 1 A. 51. 
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Before Vn Justice Beaman an I Mr Justice UryioaiJ 

SALBBH II xiBBTJL Iv IBEB BASPAI v^td othebs ^ oriCtI^t s.l pLUXxix-rs\ 
Appellwts, d. BAI SIBIABU and others (original DErrxD'^-Ts), Hi.spo -dentis.^ 

LtmiiaLo i Jet (XTo] 1877), Article 1 23—Sdu io ovs'i legary—Le laof nji ^iSsenteJ 

to hy ci^riito — Prohalo mid xLchninisti ciPon Act (V of 1S81), scctio i 11 J — BfJiome- 

dan Batb — Suudi^ — YJchf — Begiiest for G cidi-^ul-Lliu i least — VaiLiah dinne & — Yalid 

bequest — Cypies. 

ArtiG^G 123 of the sccoad Schedule of the Lunhit on Act, 1877, apphe to % uit 
where the iih^tantul o'* aim is to iccover a log ocy, men thoagh not a^sc its-d io hj^ 
the executor, anl ’v^hethor or do the su t involves the adin’m-^tiatiOxi of the who^o 
e'^iate. 

A SBah ^Eahomodin diiectcd Ins excctitoio by his will to ^pend a portion of the 
liicom^ of hu [n ipOity ubdu tho folio Miig chiiit uV oi i-^] ginis object-^ . ^1) Th3 
Gadi-nl-Uiiiin xea,t at ^Itccv, (2) The Giditcit rt Ilchm ii]_ iir i in Sni it , and 
(3) Al^ati' h diniioi on the toAator’s and h-'s vih ’ iccounu The Gadi tei I'^vveio 
to cdcbiai 0 the appoiutmout of Ah 'iioggs oi of the PiOphAu 

Held tint the fust two bequoAus Vvoio v alid, but the validity of the thud b quest 
was doubtiul. 

Kaleloola Sahib v. Nuseeriideen SahibY), ZoolcJ to Bihi v. Zinul Ahehni^) 
and Biha Jan v, Kalb Hiisaini^), followed, 

Wheio tho tedator hij indicited Oo gmoiil chiritablo intention ni Lhe bHiiiust 
made by him and if tho:>e baqiiosts fail, the Court can dev oto the piopeii) to i oui 
or ohautable piiipo^aes accoidmg to the cypus doctiiao. 

Fiest appeal from the decision of J. B.Modi, Subordinate 
Judge, First-Class, Surat. 

One Ismailji Dossabhai was married to Kuisambii, and bad by 
her three daughters: (1) Fatma (defendant No. 1), Zenabii 
(defendant No. 3) and Eatanbu (who predeceased her father). 
Before his death, Ismailji made his will, of which he appointed 
Fatma as the sols executrix. Under his will, he set apart a 
third share of his property for the religio^is and charitable 
purposes enumerated in paragraph 4 of his will, set out in the 

^ First Appeal No, 209 of 1909. 

m (189d) 18 Mad 201. (2) (1904; 6 Bom. L B. 1058. 

(3) (1908) 31 All. 136. ^ 


1911, 

August 23 
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1911 . 


Baiabh \i 
ABDTjL 
KADrB 
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judgment. The remainder of his property he bequeathed to his 
heirs The share which he bequeathed to Eatanbu was 
described as follows : — 

To the cMdion of my deceased daughter Eatanhii (her, u c.) ilio decca-.t-'d 
Batanbii’s share shall he given m equal paits and I appoint her ohildiui ) 

heirs. To them (their deceased mother’s share) shah bo duly gi\eii m equal parts. 

Tho plaiiitijffs, the heirs of Eatanbu, filed this suit to recover 
the share bequeathed to them by Ismailji. 

Eatmabu (defendant No. 1) contended inie7* alia that the 
testator had no light to make Eatanbu's issue his Iieiis in the 
manner he had done and that the plaintiffs were not entitled to 
any share. 

The Subordinate Judge held that the bequest to charity 
constituted valid Wakf ; but he held that the suit was governed 
by Article 120 of the second Schedule to the Limitation Act (XY 
of 1877), and was barred. 

The plaintiffs appealed to the High Court. 

B, J. Desaij with T. A. Gandhi, for the appellants. 

Weldon, with Little d Co., for respondents Nos. 2b and 2d. 

T. A, Gandhi for respondents Nos. 4 and 5. 

Beaman, J. : — The plaintiffs sued the executrix and other 
heirs under the will of their deceased grandfather Ismail]! to 
recover a legacy alleged due to them under the will of the said 
deceased Ismailji. 

The defendants pleaded that the claim was time-harred ; that 
the legacy was invalid to more than the extent of one-third oi 
the estate owing to the want of assent of the other heirs ; that 
the legacy could not be given effect to owing to more than one- 
third of the estate having been already left by a prior clause ol 
the will in Wakf. 

The original Court decided that the suit w^as iiinc-barrcd ; 
that the legacy was invalid to more than the extent of one-third 
of the property ; that there was no assent of the other heirs and 
that the legacy could, therefore, not be given effect to as one- 
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third of the prop(3rLv hvl been validly loft b^y a prior bequest in 
Wakf. The origi lai Ooaidj tliorefoie, dibiiiissccl the suit with 
costs. 

On appeal it has boea aigUid with regard to the question of 
limiiation that iho Article a ip'ic ibL av as not Ai tide 120 but 
Article 123 of the firot ScliMuleof ili^ Liimtatioii Act. It has 
been contended in ansuor Ihit 1 1 ^ suit ^ reall ^ au aduiinis- 
tratioii suit or one lor an account, lalling undei the general 
piovisions of xiiiiclc 120, es (he legacy did not lecoive the assent 
of the cxecutiix under section 112 oi the Piobate and 
Admimst ration Act, V ol 1881, aiul AA’a*-, iLavfoio, inchoate and 
could not be made the b^Ais of a suit for a legacy In support 
of that contention savcnil cases aacio tjiiotecl ; but after giving 
them our best consideiaiion it ap^ eai o. to iio that they do not 
support the coutoDiion The mo-u Ih it cm bo deduced from 
them is that wlicie clmro has be^n no a.s'* H of ih^ cxcciilor 
then the suit must include a dema id for the ahmnistration 
of the Avhole estale. The ccjSGs included those of Curspfjce 
Pcstonjee Pottlhivalla v. BcdahlHii EduijLc^^\ Ollioy Cooitiar 
Bomterjee v. EotjIusJi Gliiitier Ghosc eiid Pujamcitmar v. 
Vcntatahrislinayya^^'^, It to is thao tliO m.ie AA<aii of 

assent of the execiitiix cannot ekci Hit '^ubot . n 1 ne£are of the 
suit, which AAas to lecoA ti du 3^'geej . ki ude j20 is mcidv en 
Article rcfeiiing to mil •> lor AAhich thme is i o other piOAision 
in the Schedule. It lol an AilicL im. ii cnv^ciiicpltyto 
admimst I’aiion suits Ailicle 123 is, [htieki% th^ x\itiele 
applicable, Avhere the substantial claim i-. o ixcovOi a legacy, 
whether or no the suit iimdves the edminisUMtion of the AAhole 
estate. This suit must accordingly be bdd to have been brought 
within time as it At as brought \Aithin the tAveke years allowed 
by Article 123. It is uniieeebsary in this a iew of the case to deal 
* Avith the further arguments babed upon the minoiity of one of 
the parties and the ulhgcd oxteiisioi« m faAour of rJl of the 
period of limitation. 


1911 . 


S in LHAI 
xVbdui:. 

K \m R 
V, 

Bii SiPiiBU. 


m (ia%i loi'Cui I . fii a 90 iTLC. s 7 . 

{3j (l‘c^ 2AM.h1. oClat u ‘'in 


*- 
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Witli regard to the question of the assent of the other heirs 

Sambhai to the legacy it is sufficient to say that the matter has not 
KadS been seriously pressed before us, as there was no evidence of 

„ the assent of all the heirs. 

Bai Sapiabu. 

With regard to the question whether the prior bequest in 
Wakf was valid, it is necessary to consider in some detail the 
terms of the bequest occurring in paragraph 4 of the will as 
follows . - 

‘‘As to wliato\er ma-y como to iii lO'^pcct of a tlaiicl slaaio that is m iO'"pcot of a 
third portion and of any ahovoment toned piopeity, and of aidi xnoperty, iny 
executrix Bai Fatmabu shall duly do ^tioh act as in ly p ipotuite my mine iUid 
may do good. In lieu of the said imcunt (?Iha\e<Lt ipiit) one hou^e and i 
moiety of anothei house in Bombay th 3 pnticulai^ vhoii^of aie mentioned in tin* 
aboveviitten second d iii 0 As to vhate\ er income mi 5 be loali ed on the expenv^s 
relating to tho^e housOo being deducted the sanl income shall be appropiiiatcd 
towards the performance of the following works — 

“I have been gi\ mg Gadi-ul-khum hhi«t at the holy Mecca through Mr. Abdul 
Ah Nakhuda. The same shall duly bo gn en. 

“ I have been giving a ‘ Gadi ’ feast at Eehmaiipuia m Surat, the same shall be 
given. 

“ According to these particular^ and agreeably to what is viittcn abo^e the same 
shall be done and as to whatever may imiain over on that being done my 
said executrix shall give therewith a Fattiah diiiiicr 011 ni} and on my wife 
Kulsambu’s account, and I hx^e given full authoiity to my ^ iid executrix , . , 
to do the ahovementioned work. She shall do the same during her iifc-timo and 
after her (decease) her children '^hall do the same. ’ ’ 

The question of the validity of these bequests has been 
considered at considerable length by tho learned Judge of the 
original Court from pages 8—11 of the printed judgment, and he 
came to the conclusion mainly it appears fiom certain diefa of 
Ameer Ali, that the bequests were good bequests as rVakf. 
It appears to us that the two first bequests at all events being 
for the celebration of the appointment of Ali as succf ssor of the 
Prophet were properly held to be valid Wakfs. In para- 
graph 322 of Wilson’s Anglo-Mahomcdan Law, it is stated 
that “all works of religion, charity, or public utility, not 
rondemned by the Mahomedan religion, are proper objects of 
Wakf ’’ on the authority of the Hedaya. 

But it is open to question whether the third bequest for 
Eattiah dinners “ on my and my wife Kulsambu’s account ” is 
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a Yalicl Wakf. It is pointed out by Wilson in paragraph 323A 
of his work that the Madras High Comt has recently held 
sach a bequest not to be a valid Wakf in the case of Kaleloola 
Sahib y. Nusecnidcen SaJiib^^K A similar question also arose 
in the case of Biba Jan v. Kalb And in the ease 

of Zooleha Bibi v. Syed Zymil Abedin^^'^, it held by 
Tyabji, J : “ that there is nothing in the Mahomedan Law to 
justify the tying up of property for the purpose of maintaining 
the tombs of ordinary individuals It can only be done with 
respect to shrines and tombs of great religious teachers which 
are regarded with very considerable feeling of reverence and 
sanctity by various Mussulman Communities throughout the 
world.’’ 

But however that may be, it appears to us looking to the 
fourth paragraph of the will as a whole that the testator 
undoubtedly had a general charitable intention, and that con- 
sequently even if the third bequest in favour of the Fattiah 
dinner should fail, the property would have to be devoted to 
religious or charitable purposes according to the cypres doctrine. 
The property actually bequeathed in Wakf was the one house 
and a moiety of another house in Bombay.” It is not possible 
in this suit to decide exactly how that property should be 
devoted to religious or charitable purposes. That would be a 
matter for consideration and decision in separate proceedings 
properly instituted by those interested in the religious or 
charitable purposes on the principles stated in the Tagore Law 
Lectures for 1907, by AbJur Eahim, at p, 305 If, however, 
the specified objects be limited or happen to fail, but a general 
charitable intention is to be inferred from the words of the 
grant, the Wakf will be good and the income or profit will be 
devoted for the benefit of the poor, and in some cases, to 
objects as near to the objects which failed as possible. This 
rule is analogous to the doctrine of cypres of the English law.” 
All that can be decided in this suit is that the “ one house and 
moiety of another house in Bombay ” were validly bequeaths 
ed in Wakf. 

m (1894) 18 Mad. 201. m (1908) 31 All. 136| 

m (1904) 6 Bom. L. B. 1058. 
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Bai Safiabu. 


1911. 
August 7. 


That being so, the only question remaining to bo decided is 
whether upon an administration of the wliolo estate there 
would remain any balance out of the one-thijxl alone aTailablo 
for bequests to satisfy the legacy in suit after tlediiciing Iho 
value of the two houses validly bequcailiecl in priority in 
Wakf. For this purpose it wdli be necessary to remand the 
case to the original Court for a complete administration of i-ho 
estate. 

We, therefore, reverse the decision of the lower Court upon 
these preliminary issues and remand the ca;sc for a compleici 
administration of the estate, with reference to the foregoing 
observations and Order XX, rule 13 of the first Schedule of the 
Civil Procedure Code. 

Costs to be costs in the administration. 


Decree, rci ersed, 
11, B. 


APPELLATE CIVIL. 


Before Jllr. Jiist.ee Beaman and iilr. ftisnce Kayirat'ch 

TANAH DAGBE (oeiginm. riiUisTJFp), Appeil'.^'T, r. SHAXIiAB 
SAKHAKAM {opjginal Di:pp2^d‘,kt), Ursimmr^sT.* 

Civil Procedure Code (Act Yofl90S), Order XLJ, nulc U^-Jjy^eal-^-Sin'wiory 
dismissal — Judgmchi not uccessa) y— Imre r apycllaic Cotnt. 

In dismissing an appeal under Order XLT, Rnlo 11, of the Civil Vi'oo^^dnm Cedo 
(Act Y of 1908), it is not oWioatory upon tlu lower appellate Court tn write a 
judgment. 

Sbcond appeal from the decision of H. S. Phadnis, District 
Judge of Khandesh, confinuing the docrco jaiBsed hv 
K. G. Tilak, Subordinate Judge at Yaval. 

The plaintiff sued to recover possession of ccriain land from 
the defendant, who contended that he was ilic real owner of 
the land and that the plaintiff was only a bnnci^niflfi}' of his. 
The Subordinate J udge upheld the contention and dismissed 


f Sseoad Appeal No. 470 of 1910. 
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the suit. The plaintiff appealed to the District Jndge, who 
dismissed the appeal summarily under Order XLI, rule 11, of 
the Civil Procedure Code (Act V of 1908), and 'wrote the 
following judgment : “ The lower Court has given good reasons 
for holding that plaintiff-appellant was a mere henamidar for 
the defendant-respondent (who is in possession) and not a real 
purchaser.’’’ 

The plaintiff appealed to the High Court. 

D. W. Pilgaimilcar, for the appellant. 

M. F. Bhat, for the respondent. 


1911 . 


Tanajx 

Dagde 

SHAXKA.K 

SaIxHAIUM, 


Beaman, J. r—Both the Courts below have found that the 
purchase at the Court sals was a bemmi transaction. Either 
this benami transaction was tree from or tainted with fraud. 
If free from fraud then the decision of the Courts below would 
be clearly right. If tainted with fraud, and this appears to he 
the truth from the defendant’s own pleadings, then both the 
plaintiff and the defendant must be taken to have been parties 
to this fraud upon innocent third persons ; and so the old rule, 
which was laid down more than a century a,go, to govern such 
cases W’ould in my opinion apply : “ Let the estate lie where 
it falls.” Here in the events that have happened the estate 
has fallen into the hands of the defendant, and I can see no 
equitable ground upon which the plaintiff, himself a party to 
the fraud, as he now alleges, could expect ns to transfer it 
from the defendant to himself. I think that while section 66 of 
the Code of Civil Procedure (Act V of 1908) has no applicability 
directly to a case of this kind, it may be doubted whether 
the commentary upon it, relied upon in the arguments here 
and in the Court below, does not go too far. I merely make 
that observation, because that commentary appears to have 
influenced the mind of the Judge of the first Court. It is not, 
however, any part of the ground upon which I think that this 
case ought to be decided. 

Eor these reasons, I am of opinion, that the decision of the 
Court below is right and that this appeal must he dismissed 
with ail costs. 
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1911. 


Dag^de 

V. 

Shankab 

Sakhaium, 


Haywabb, J. : ~I concur and have only to add bome remarks 
with regard to the point raised that the judgment of the lowcu’ 
appellate Couit was msufficieni under Order XLI, Huh* read 
with Eule 31 of tho Piibt Schedule of the Code of Civil 
durc. It was said in the case of Pidicqia v. YrUapprd^^ hy a 
Bench of this Oonrt, that a foimal judgment was noc(‘ssary in 
the case of an appeal dismissed without sending notic*'* to tho 
lower Court. But it is to be observed that no reabf)iis wore 
assigned for that decision. There is also to the sanu^ effeet 
the case of Bami Deha v. Brojo Katli dceid<*d h} I ho 

Calcutta High Court but a different view was, after comineiil- 
ing thereon, taken in the case of Samii Hasan v. Phrad’^'^ by 
the Allahabad High Court. These decisions were, however, 
under sections 551 and 574 of the old Code of Civil Procedure 
of 1882 and w^hat has now to be considered are the correspond- 
ing provisions of Order XLI, Eulcs 11 and 31, of the First Sche- 
dule of the new Code of 1908. 

Now Order XLI is divided under several headings and Eule 11 
comes under the heading Procedure on admission of appeal 
and provides that The appellate Court, after sending for the 
record if it thinks fit so to do, and after fixing a day for hear- 
ing the appellant or his pleader and hearing him accordingly 
if he appears on that dry, may dismiss the appeal without 
sending notice to the Court from whose decree tho aj'jpeal is 
preferred and without serving notice on tho respondent or his 
pleader.*' If the appellate Court docs not so dismiss the 
appeal, it is provided under the same heading that a day shall 
he fixed for hearing the appeal after procuring the record and 
giving notice to the respondeat or his pleader. But there is 
no provision requiring any formal judgment. 

The next heading of the Order is Procedure on hearing ” 
and thereunder provision is made in Buies 17 and 18 for 
dismissal of the appeal for default of appellant and in tho 
remaining Eules for the procedure to be observed at the hearing 
of the appeal. But here again there is no provision for any 
formal judgment. 

cn (1908) 5 Bom. L. E 283. (3) (189V] 25 Cal, 9f . 

(a) (1908] SO AM, 819, 
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It is not until under the following heading judgment in 
appeal ” that such provision occurs and under that heading 
Eule 30 provides that The appellate Court, after hearing the 
parties or their pleaders and reieiiing to any part of the 
proceedings, whether on appeal or in the Court from whose 
decree the appeal is preferred, to which reAreiicc may be 
considered necessary, shall pronounce judgmont in open Court 
and Eule 31 provides that The judgment of the appellate 
Court shall be in writing and shall state the points for 
determination ; the decision thereon ; the reasons for the 
decision ” ; and certain other matters. It is to be observed 
that these provisions apply in their entirety only to regular 
hearings at which issues are raised in the presence of the 
parties with the record before the Court. 

It appears to me therefore, looking to Order XLI as a whole, 
and to the position in it of Eule 11, relating to the summary 
dismissals of appeals, as also of Eules 17 and 18, relating to 
dismissals for default of the appellant, and having regard to 
the practical difficulty of appl}ing to any such dismissals the 
provisions of Eules 30 and 31 relating to judgments, that those 
provisions cannot be held, and were never intended by the 
Legislature to he hold, applicable to any but regular hearings 
of appeals in the presence of the parties and with the record 
before the Court. 

Bbaman, J. : —I entirely concur. 

Decree confirmed, 
B. B. 


1911. 


Tanati 

DAa3>B 

13 , 

Sakhabam. 
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1911 . 

Aufust 10. 


APPELLATE CIVIL. 


Bcfo}e Mr. Jtistice Chaiidava^lai and lusiue Jlaijiti nL 
TBIKAM rXJBSHOTTAM (oHiGiNiL PLvixnnjj \v\Lhi X\iilAliyf, 

Son or Bu Adi (obiginil Dirixinxi), ll &'U 

Hindu LaiL — Tyaialiafa Maijulha — Sukl'^swH’- SU} ihii 
Paternal lo.ck — P/ zoi it?j» 

According to Hindu Lm% ab admmi'^tcrcd midci ilic \}*\aln i 
the half-bibtci of the propobitus is ontitlul to ‘^uoce^d in pn fiiinoc to In-. paU riia! 
uncle. 

Second appeal from the decisiou of D.ii.iLMm Gidumal, 
District Judge of Ahmedabad, confirming the dceiec pa-'s.ed 
by K. V. Desai, Subordinate Judge of Nadiad. 

Suit to recover possession of property. 

The property in dispute belonged originally to one Pitamber. 
He had a brother Trikam (the plaintifl) who was separated 
from him. Pitamber first married Jatan, and had by her a 
daughter Adi (the defendant). Jatan died. Ho then married 
Divali, and had by her a son Bechar and a daughter named 
Kasan. On Pitamber’s death Bechar inherited his property. 
Divali and Kasan died during Bechar’s life-time Bechar 
died in 1904. 

The parties lived at Nadiad, a town in the K.iiia- Di&tiict, 
and belonged to the TcachMa caste (vegetable sellei >) . Their 
relationship is shown in the following genealogical tiee - 


Purshottam. 



Trikam Pitamber. 

(plaintiff). ! 

1. 'I i 

Adi Kasan. Bechar. 

(defendant). 

On Bechar’s death, the plaintiff, who was a paternal uncle 
of his, filed a suit against Adi (the step-sister of Bechar) to 
recover possession of property, claiming that he was under 
Hindu Law a preferential heir. 


♦ Second Appeal Ho, 897 of 1909. 
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The lower Court disallowed his claim holding that Adi, as 
step-sister of Bechar, was to be preferred to the plaintiff who 
was his paternal uncle. 

The plaintiff appealed to the High Court. Adi having died 
was represented by her son Hatha Daji. 

T. B Besffit, for the appellant .—The author of the Vyavahara 

Mavukha makes a distinction between full-brother and half- 
brother. lie first brings in full-brother, then full sister ; 
nephews, grandmother and then half-brother w’ould come in 
(see Chapter IV, section 8), Mandlik, p. 81. But there 
is no mention of half-sister. She can therefore only come 
in as a distant relation. If now, she is included in the term 
full sister then there would be an anomaly, viz., a half-sister 
would take before a half-brother. Nilkantha has undoubtedly 
given a special position to the sister in the line of heirs, a 
position which is denied to her in the other presidencies. 
A half-sister should not be allowed to partake this special 
position. Eefers to Sahharam Sadashiv A dhihari v. ■ 

Dhondu Gurav v. Gangahm^^'^ ; Lakshmi v. Dada Nanaji^^’ ; 
Bmi'v. Ehandu^^'i ; Kumaravelu v. Virana Goundan'^K 

L. A. Shah, for the respondent : — The case of Kesserhai v. 
Valab governs this case. In that case, the half-sister 

was preferred to the uncle’s widow. She would be preferred to 
an uncle. The distinction of whole and half-blood is confined to 
brothers alone. See Vithalrao v. Bamrao^'’\ Eefers to Bussoo- 
hai V. ZooIekhahcii^^K 


1911. 


TBlKiil 

PtESHOTXAH 

V. 

Nitha 

Daji. 


Chandavaekad, J. : — The question of Hindu Law arising 
in this second appeal, is, whether under the Vyavahara Mayu- I 

kha the half-sister or paternal uncle of the propositus is to be h| 

preferred as heir. Both the Courts below have preferred the 
half-sister ; and, in our opinion, they are right. It is admitted if 

for the appellant that a full-sister is entitled to come in as 
heir before the paternal uncle ; but it is argued that it is so if 


/l) (1879) 3 Bom. 8S8, 
(a) (1879) 3 Bom. 8C9. 

(3) (1879) 4 Bom. 210. 

(4) (1879) 4 Bom. 214. 


(6) (1879) 6 Maa. 29. 

(6) (1879) 4 Bom. 188. 
m. (1899) 24 Bom. 817. 
(8) (1895) 19 Bom. 707, 
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because she is one of the specifically named heirs and that the 
word “sister” {bhagini) docs not include a h.ilf-si.stcv. It is 
too late in the day to urgo this argument in the face of the 
decisions of this Court in Sakha) am Sadaahii' AdJiikuri v. 
8itahai^^'> and Keiserhai v. Valah Baoj'A-K In the latter 
especially, the position of the half-sister in the line of heirs 
was carefully considered and determined. In Hie first, the 
opinion of a Shastii was referred to as giving preferenre to a 
half-sister to a step-mother (sco p. 364 of the rc])Oi1). That 
opinion was cited from West and Buhlor's Digest (pp. Hi', I and 
470 of the 3rd Edition). The authors ot the Digi'st approve 
of that opinion. Now, this Court has held in Hznsoohni v. 
ZoolekhabaA^'^ that a step-mother succeeds to the property 
of her step-son in preference to the step-son’s paternal uncle’s 
son, because the latter represents a remoter line of succcs.->ion. 
If the step-mother is nearer in the lino than those in the line 
of the paternal uncle, the half-sister who is nearer than the 
step-mother must exclude those in the latter line. 

In Eesserbai v. Valab it was hold that a full-sister 

and a half-sister must be preferred to a step-mother and 1 o a 
paternal uncle’s widow. The position of the half-sister was 
considered there and the grounds on which the Conit deter- 
mined her place in the line of heirship were short 1} those:-— 
(1) The reason assigned for bringing ihe/nU-sisfcr in inniic- 
diately after the grandmother, 'yL.,her goti-ajaiva, i. e., the being 
born in the same gotra as the propositus, applies to the half- 
sister as well ; (2) as the daughter of the fath.or ” of the pro- 
positus, she is nearer in line tlian the sicp-mothcr .and the 
paternal uncle’s widow ; and (3) “ Messrs. West and Buhler 
place both the full-sister and the half-sister before the paternal 
uncle in the order of heirs.” 

These grounds are unanswerable. If once it is conceded that 
a half-sister is a gotraja sapinda, she stands nearer to the 
propositus in the line of heirs than a paternal uncle. This 

, CD (1879) 3 Bom. 3S3 (2) (1879) 4 Bom. 188 

(^1 (1895) 19 Bom, 707. 
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coDcIusion is in accordance with the list given by the late Eao 
Saheb Mandlik in his Hindu Law", p, 372. 

The decree is, therefore, confirmed with costs. 

Decree confirmed. 

E. E. 


APPELLATE CIVIL. 


Befoie Mr. Jnrlice Beaman anJ Mr Justice Ilaijuaid. 

KESHAV Bii^ DJIONDl SINDE a^otitlb (opjgin\l PL^iNTirrs), Appi llvkts, 
i\ JAIBAM BIN GAECtAEA]\I PA WAR and anotiiee (original Ddfenbants), 
Respondents. ^ 

Bombay Mamlatda} s' Cow is Act (Bombay Act II of 1906), section 28 1 — Possessory 
suit — Collector's r>oiLeis to leiise — The powers can be exeicised by Assistant Collector 
in cloai ge of the list} ict — Land Bevenue Co le (Bombay Act V of 1879), section 10. 1 

* Civil E\tiaoidinary Applicinon No. 99 of 1911. 
t The Bombay Mamlatdarc' Couits Act of 1906), seetion 23, mus as follows : — 

“ 23. (1) There shall ho no appeal from any older passed by a Mamlatdar nnder 
this Act. 

(2) But the Coheotor may call for and examine the record of any suit under 
this Act, and if he considers that any proceeding, finding or order in such suit is 
illegal or improper, may, after due notieo to the parties, pass such oider thereon, 
not inconsiotent with this Act, as he thinks fit, 

(3j Where the Collector takes any pioceedings under this Act he shall be deemed 
to ha a Court under this Act.” 

i The Bombay Land Revenue Code (Bombay Act Y of 1879), section 10, runs 
as follow* 

3 0 Subject to the geaoral orders of Government, a Collector may place any of 
Ins assistants or deputies m charge of the revenue- administration of one or more 
of the taluk?./5 in his district, or may himself retain charge thereof. 

Any Assistant or Deputy Collector thus placed in charge shall, subject to the 
provisions of chapter XIII, perform all the dnties and exercise aU the powers 
conferred upon a Collector by this Act or any other law at the time being in force, 
so far as regards the taluka or taliikas m his charge. 

Provided that the Collector may, whenever he may deem fit, direct any such 
assistant or deputy not to peifoim ceitaxn duties or exercise certam powers, and 
may reserve the same to himself or assign thorn to any other assistant or deputy 
subordinate to him. 

To such Assistant or Deputy Collector as it may not be possible or expedient 
to place in -^charge of talukas the Collector shall, under the general orders of 
Government, assign such particular duties and powers as he may from tune tg 
time see fit. 

B 1437—2 


2911. 


Trikam 

PURSHOTTAM 

V. 

Natha 

Daji* 


1011 . 

August 24. 



124 


THE INDIAN LAW EEPOETS. [VOL, XXXVI. 


1911 . 


ILeshav 

V. 

Jaibam. 


An Assistant Collector, v/lio ib placed in eliaige of poit rns of a cl -tr ct nndor 
section 30 ot the Eomhay Land Eacixie Cede iPcinh ‘y Act Y of 1879, hi^ 
the power to exercise ail the po\veib conhiitd upon the Colkctcr hy section 2d of the 
Bombay Mamiatdaro’ Couits Act (tombay Act II of IGOG*. 

This was an application under section 315 of ilie Civil 
Procedure Code (Act V of 190&), to revise the order passed by 
N. J. Wadia, Assistant Collector oi Sholapur, revcruiiig the 
order passed by J. E. Gaikwad, Mamlatdar of Karmala. 

Keshav and his brother filed a suit under tho provision® of 
the Bombay Mamlatdars' Conits Act (Bombay Act IT of lOOCb 
in the Court of Mamlatdar of Ivamala, pra3 m" for nn injunction 
restraining the defendants fivin disturbing them (the plaintiffs) 
in their possession of certain lands. The Mimhtdar decided 
the suit in the plamtiTs’ favour. The defendants preferred an 
application for revision to the Collector. It was heard by tho 
Assistant Collector who was placed in charge of portions of 
the district under the provisions of section 10 of the Boiuba.v 
Land Esvenue Code (Bombay Act V of 1379). In view of 
certain documents that were produced before bim, tho Assistant 
Collector revised the order passed by the Mamlatdar and dis- 
missed the suit. 

The plaintiffs applied to the High Court. 

Branson, with N. 7. GoJehale, for the applicants. 

K. H. Kelkar, for the opponents. 

Beaman, J. : This rule veas issued calling upon the opponent 
to show cause, why an order passed by Mr. Wilin, Assist int 
Collector of Sholapur, pui porting to revise th ' decree of a 
Mamlatdar’s Court, should not bo sit aside, as bAng iii tho 
first place a nullity, or failing that, as having been made with- 
out jurisdiction or in excess of the jiirisdietion vested in that 
Officer. 

The principal point to which our attention has been invited 
IS whether an Assistant Collector, merely in virtue of being • 
placed in revenue charge of certain portions of a district, is 
thereby empowered to exerciso all the powers conferred upon 

Collector of the district by section 23 of the Mamlatdars’ 
Couitg Act (Bombay Act II of 1906) 
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On a first view, it would appear that an Assistant Collector 
could not be so authorized ; but in opening his case 
Mr. Branson very candidly, aid very rightly, I think, drew 
our attention to section 10 of the Laid Eeveuue Code ; and after 
having given that section our \ery best and most careful atten- 
tion, with special reference to the arguments which Mr. Branson 
has used against its applic bbiiity hero, we feel unable to 
escape from the force of the direct ianguagi used. If language 
is over to mean anything, when it is perfectly }ilain and un- 
ambiguous, the language of this section, wo think, must be 
taken in its natuial sense. That section enacts that after 
certain conditions precedent have been fiilfillod, an Assistant 
Collector thus placed in chaige of portions of a district is 
empowered to exercise all the powers conferred upon the 
Collector by this Act or any other law at the time being in 
force within the local limits of that poAion of the district, 
of which he has been placed in cha'^ge. It has been very 
strenuously contendod that the words or any other law at 
the time being in force ’’ having r jgard to the general structure 
of the section and to its place in the Land Eevenue Code, 
ought to be restricted to laws or Acts ejusclem generis ; but 
we think that that would be stretching ini erprolation too far ; 
and had we had any doubt of w^hat Government intended when 
this Land Eevenue Cole was pae^el, a E^^soluuion, (which of 
course is no binding authority upon us, but serves to throw 
useful light upon this question, cited in a footnote to section 10 
in Sathe’s Edition of the Land Eevenue Code), goes far to 
dispel that doubt. 

We were referred in the course of the argument to an unre- 
ported decision of Jenkins, C. J., and Batchelor, J., upon what 
appears to have been a very similar point. There the Eule 
was made absolute, but no reasons w^re given. I have 
consulted my Brother Batchelor and he assures me that so far 
as his memory goes section 10 was never referred to in that argu- 
ment or brought to the notice of that Bench. 

The recent case of Somcliand Bhihhabhai v. Ch}iag(ml0^\ 
decided by Scott, C» J., and Batchelor, J., under section 11 of 
(1) (1911) 85 Bom. 243. 
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the Land Eevenue Code, plainly turned upon a different point 
and is governed by quite different piinciples. 

Here, we think, we must give its natiiial cilcct to the 
language of section 10 and hold that an Assistant Collector put in 
charge of any portion of a district is within that porlioii of ilio 
district clothed with all the authority and powers ol a Collector 
conferred by the Land Eevenue Code or by any other law at 
the time being in force The Mamlatclarff Courts Act is biich 
a law and it confers upon the Collector powers of 
which within his territorial limits, the Assistant Collector \\\i% 
we think, empowered to exercise It cannot, ihertforc, be 
said that the order complained of v^as in law a nullity for this 
reason. 

It was then contended that even if the Assistant Collector 
had power to revise the jiroceedings of the Mamlatdar’s Court, 
he exceeded his jurisdiction by admitting fresh documentary 
evidence ; and in that connection vre have been referred to 
another decision of Scott, C. J., and Eao, J., in Kashiram Mansing 
V. Bajaram^^\ in which those learned Judges have certainly held 
that the Collector who, while revising the Mamlatdar’s decree 
admits evidence, thereby exceeds his jurisdiction, and that u a 
sufficient ground to warrant the interference of the High Couit 
in the exercise of its superintending pover. Donbil ns this ib 
a similar case ; but the exercise of this extraordinary po\\er, 
vested in the High Court, is always a matter of dibcretioii ; and 
having regard to the facts which have been stated hire, parti- 
cularly that litigation is actually in progress and may hoioi be 
expected to settle the matters in dispute between the ])artics 
we do not feel called upon now to interfere with the levisiujial 
order passed by the Assistant Collector. We do not think it 
necessary to do so to avert any material and otherwise irrepar- 
able injustice. 

Eor these reasons we think that the Eule must be discharged 
with costs. 

BnU dmlmrgei^ 


(l) am) 85 Bom, 487. 
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APPELLATE CIVIL. 


Befoje Ml . Justice Lent lui a M, Justice Hmjiimd, 

BHATT MULlIBxIAI l\AECHEBi.\I Aio (oeigkul Defphdvkts), 

ArpriL^Kis, V PATEL LaKHMIIAS BVBAIIAI (oimgikil PLAiKTirr), 

EcSxOIIDf XL 

Suit hy a u iduif to tccnie pos eSu on o* he? 1 usoa i ?& dio e J.i'' led famil j loMds 
ajUi jciidujit hy r tl s c^cl low "s — Illio i of a hoim~—D,Stn s^al of 
siiit)ja Mill'' ds hemg p id mo chvi\Ll — S ihs gup it si i by a leieysioner to 
ncoici pjSSeSoUJU of IQB }XLCi^C ul) 

There v tie two brotlici'^, Ki'-horhhai an] D^snh’pa. KiAioibhai died loading 
'him &tii\iV2ng Ills widow Bai iCinlUj adiiielitei Eai Divali, and bi other Bcsaibhai. 
Siib-eiucntly DeGaibhai died Icniiig belimd Iiun irs daiightoi’s soii Muljibliai. 
In 1884 Bai Kenlvii bi ought a buit Lxuljibliai to icGO'\cr posees&ion of her 

husband’s ^haie in divided iunil} linds a- to p iititioii by metes and bounds. 
She alleged that tiio houbt in vbich she li%al xx^d it 11 n to Iiei InubandL share at 
partition It v found ihd the fai nly 1 ncB \ aio i tt d-d and the suit was 
di'^missed. Bai Kanku died iii 1807 In f' ^ }r i B03 the pUiiitihj who was the 
noaust heir of Kluo bh a, bior^ht P o ]_i^ Uit ag ni i Ha'^jibhal to icco\er 
po&scL'Uon of the home X cu*^ lion he\xn '4 aii=en as to \^hePilel the hnding in the 
suit of 1884 wAh iGspooi to family laucL tid as t s „dl caia with respect to 
the home, 

Held, that the decision m the suit oi ICSl cLd n t ba*. the pm^mt cmt. 

SecoinI) appeal agauist tlie uocision of D G. Medhekar, 
Additional First Class Siiborduiaio Jiiilgi of x\limedabad with 
apiiellate powers, rovcibing tlio decicc of J. N, Bhat, Sub- 
ordmato Judge of Borsad. 

Sait to rcGOYcr possession of ai house. 

There were two biothers, Eishoibhai and Desaibhai. 
Kishorbhai died leaving him dirviving his widow Bai Kankii, 
a daughter Bai Divali and brother Debmbhai. Subsequently 
Desaibhai died m or about the yeor lSb3 leaving behind his 
daughter’s son Muljibhai. In the j^^ear 1881 Bai Kanku and 
her daughter J3ai DivoJi filed a suit, Ko. 1151 of 1884, in the 
Court of the First Class Sabordiiiate Judge of Ahmedabad 
against Muljibhai to recover possession of her busband’s share 
in family lands after division by metes and bounds. She 
alleged that at a paitition between the two brothers, Kishor- 


1911. 

August 25. 


Second Appeal Eo. 542 of 1910. 
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bhai and Dcsaibhai, the income of tbo family lands was divided 
and that the house in w'hich she lived had fallen to her 
husband’s share. One of the issues raised in that suit was, 
“ Was there a division betw'een Kishorbhai and Dt'Sdibhiii and 
was the family land allowed to remain joint on condit ion that 
the income should be received according to tlic robju'ctive 
shares as alleged by the plaintiff ? ” The finding on the said 
issue w'as in the negative and the suit was accordinply disini‘'S- 
ed. Bai Kanku having died in the year 1907, ilio plaiuljff, 
who was the nearest heir of Kishorbhai, brought 1 ho prebent suit 
against Muljibhai and his tenant in the 3 ear 190:1 to lecuver 
possession of the house alleging that defendant Muljibhai had 
taken wrongful possession. 

Defendant 1 , Muljibhai, answered inter alia that Kishoi'bhai 
and Desaibhai were joint and undivided members of a Hindu 
family, that Kishorbhai having died without any male issue, 
•Desaibhai became the absolute owmer of all joint property 
including the house in suit, that ho was the heir of Desaibhai 
and that the suit was barred by section 13 of the Civil Pro- 
cedure Code (Act XIV of 1882) by virtue of the finding in 
Suit No. 1151 of 1884. 

Defendant 2 , who was the tenant of defendant 1 , was absent. 

The Subordinate Judge found that the question wiicLher 
there w’as or was not a division between Kishorbhai and 
Desaibhai was not res judicata by reason of the di‘ci^.ion in 
Suit No. 1151 of 1884 and that the plaintiff was not entitL'd to 
claim the house in preference to defendant 1 . lie, theit’foro, 
dismissed the suit. 

With respect to the question of res judicata the Subordinate 
J udge observed : — 

It will appear from above that though' there was allegation in the plaint that 
there was a division of the dwelling houses and a denial of divisToii by defendant 1 
and though the issue as to division was framed in so general a manner as to covet 
the pleadings both as regards the houses and lands, the flndnigon the issue was 
confined expressly to the family land. The Court refrained, and in my opinion 
intentionally refrained, from deciding the question as to the division of the 

dwelling houses * • the subject-matter before the Court, in that suit was 

an only • • • A perusal of the whole judgment {exhibit 21) shows that -are 
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Coiiit did not address itself to the question as to the division of the dvveliing 
houses notwithstanding the fact that some of the vutnesses have been put questions 
as regaids the division of the houses too (exhibits 90 and 91). It is tiue that the 
Court hfis at one place remarked as follows : — 

“ 1 am of opinion that the severance of interests and payment of the share as 
alleged, are not proved, and that the piopcity has always lemained undivided, 
and Kankuba, who lived in a scpaiato bouse, was maintained bv Desaibhai as a 
widow of the joint family until his death which took place in Vaisakh Samvat 
1939.” 


1911. 


Mum II IX \i 
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V, 

Patel 

LiKHMlD-iS. 


But this lernark is not tantamount to deciding that tht le wa*. no dnnion of the 
family hou''es. There may be a divnion of houses between biothcib and yet tbo 
widow' of one of them may be niaintamed by the other, out of the ineonic of joint 
family lands, in which case it can be said that the widow was iiiaintained as a 
widow of the joint family. I, theiofore, hold that though the question of the 
division of houses was raised in the pleadings and though a geneial issue as to 
division was framed, the quO'tion of division of lands only was decided and not of 
the houses, the same not b mg necessary for the purposes of that suit. 

On appeal by the plaintiff, the appellate Court found that 
the house in suit was in the possession of Bai Ka.nku as her 
husband’s separate property. The decree of the first Court 
was, therefore, reversed and the claim was allovs^ed. 

Defendant 1 along with his wife, Bai Jhaver, preferred a 
second appeal. 

L. A. Shah for the appellants (defendant 1 and his wife). 

Branson with (?. K, PareJeh for the respondent (plaintiff). 


Beaman, J. : — There were two brothers Kisliorbhai and 
Desaibhai. The plaintiff is admitted to be the nearest heir of 
Eishorbhai, and the defendant of Desaibhai. Kishorbhai left a 
widow Bai Kanku, who resided in the house, which is the 
subject-matter of this suit, until her death. The plaintiff’s 
case is that during the life-time of Kishorbhai and Desaibhai 
they effected a partition of their house property, as a result of 
which, the house in suit fell to the share of Kishorbhai and 
became his exclusive property. This was held to be so, as a 
fact, in the lower appellate Court. But the appellant contends 
that the present suit is res judicata by reason of a suit brought 
by Bai Kanku in 1884, for her share of the lands, which had 
constituted pari of the joint property of the brothers Kishor- 
bhai and Desaibhai. That point was taken in the Court of 
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first instance and elaborately discnssccl. Tlie learned Judge 
there came to ihe conclusion that the suit of IdSJ did not bar 
the present suit; and the present fippt'lhint did nul niisn the 
point again before the learned duugo of first r.i’h'"d, so that we 
have not had the benefit of his opinioa upon it. 

The appellants’ case is that since Bai Ivankn sued to recover 
her deceased husband’s share in the laiuh.'d piMperty, exclusive 
of the houses, on the footing of Kislidiblnii and JdoHaiidiui 
having separated, and since the decision in ilial riiit was 
against her, it must bo regarded as on l lie whole 

question of partition or union. We tliink, lio\s’ever, after 
carefull_7 considering all tlie tacts of tlml suit, and tlie argu- 
ments addressed to us on behalf of the appcllanis, ihat this would 
be carrying the principle of res judicata tco far. la that suit 
Bai Kahku asked for possession, after partition by mete, and 
bounds, of her late husband’s share in the fields, wliich hud 
constituted part of the joint family propert}-. She had r.llcgod 
then, as the plaintiff alleges now, that there had been an actual 
partition of the bouse property, to which effect bad been given ; 
and though no doubt it is an implicaiiou of law ika; whei'e 
there is a partition of some part of tho properly cariicd out by 
metes and bounds, the interest of the divided mciubors of tho 
family are severed, they are thencc-forwnrd in respect of the 
property which is not partitioned by metes and buriuB lonaiils- 
in-commoD ; in practice it is quite usual to find Courts implv- 
ing reunion from the more iact of joint use and iiccui nlion of 
the property not actually partitioned n-r a lung pe-nod after 
the alleged partition. 

Having regard to what was actually found by tho learned 
Judge who tried Bat Ivanku s suit, to the frame rd the itsucs 
and the carefully guarded language be lias used in dispuung of 
them, it appears to us that vihat is now subslantially in issuo 
between the parties did not necessarily then cd] for decision 
and was not in fact decided. It is quite true that there are 
some observations in the jadgmenl in that suit i^hich stiongly 
support the appellants’ allegation that had ihe learned Judgq 
thought it necessary to do so, he would have held definitely. 



VOL. XXXVI.] ; ' BOMBAY SEEIIS, 

that there never had been actual partition of the house 
property. But it appears to us that even had he held that the 
house property had been partitioned, and that each brother had 
thenceforward held his share in severalty, that need not 
necessarily have precluded him from coming to the decision he 
did upon the only question he was asked to decide. What, 
therefore, was not directly and substantially in issue in that 
suit and was not necessary to be decided, cannot now, we think, 
fairly be held to be res judicata against the plaintiff. 

As this was the only point taken in appeal, we must, there- 
fore, dismiss the- appeal with all costs and confirm the decree of 
the Court below. 

Decree confirmed. 

a B. E. 


APPELLATE CIVIL. 


Before M>\ Justice Beaman ayicl Mr. Justice Sayward. 

PAEWATIBAI KOM BHAGIEATH (ohigiisal Puaixtifp), Appellant, u, 
OHATEU LI]\IBAJI (original Defenda^'t 2), Bespondent.* 

Hindu Laiv IVidoto Arrears of mamienance — Demand and refusal — Px.esidence 
in deceased huslancV s family house— Eesidence elsewhere for im2wor>er :pur2)0se. 

Arrears of inaintenanco oaiinot be refused to a Hindu widow in consequence of 
failure to prove demand and refusal. 

A Hindu widow is not bound to reside in her deceased husband’s family house 
and does not forfeit her right to maintenance by residing elsewhere, unless she 
leaves tbe house for an improper purpose, 

Anibahai horn Balaji Vinayah Kale v. JRarnchandra Balaji Kaleil), followed. 
Oirianna Mtirkimdi Naih y. BonmnaC^), referred to. 

Second appeal against the decision of 0. 0. Boyd, District 
Judge of Ahmednagar, confirming the decree of M, K. Nadgr- 
shah, Joint Subordinate Judge. 

* Second Appeal No. 828 of 1910. 

' ^ 0) (1895) P, Z., p. U. ( 2 ) (1890) 15 Bom. 236, 

iW' 1487—8, , 
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The plaintiff sued to recover from tlie defendants main- 
tenance at the rate of Es. 10 per moiiili togeihcr with Es. 480 
for arrears of past foiii' years’ mahitenanco. She proyecl that 
her maintenance should be cleclarccl a charge on i]K‘. proiicriy 
in the hands of the defendants and that slie should he ailowod 
a certain portion of a particular house exclusively for her 
residence during her life-time. The plaint i if alleged that her 
husband died about six or seven years before saiit, iliat deftnd- 
ant 1 was the brother of her deceased husband and defend- 
ant 2 was his son, that they all lived joint and in union and 
held ancestral property jointly, that the plaint ill lived with 
the defendants for some time after her ImsbaiuVs death, that 
the defendants having subsequently driven licr away, she went 
to Poona and lived vrith her mother who maintained the 
plaintiff till the year 1908 and was no longer able to do so. 
The plaintiff, therefore, brought the present suit alleging the 
accrual of the cause of action on the 22nd October 1901. 

Defendant 1 contended that there was no joint ancestral 
property, that the plaintiff's husband lived separate and 
carried on his business separately, that the plaiiitiffhad forsaken 
her husband and lived with her mother at Poona where she 
carried on some trade and that the plamtiff had no right to 
claim maintenance. 

Defendant 2 concurred in the defences raised by defendant 1 
and added that he had acquired some property by his personal 
exertions without any assistance from the family and that he 
was willing to keep the plaintiff in his house and to main- 
tain her she being his paternal aunt. 

The Subordinate Judge found that the family of plaintiff’s 
husband was separate from the defendants, that iho property in 
suit was not joint family property, that house No. 1754 was the 
only family house kept joint and that the phnntiff vVas entitled 
to, claim' maintenance from the said house at the rate of 
rupee per month, the monthly rent of the house being 
two rupees only, from the date of tlie suit. Pie, therefore, 
pBrSsed % decree as follows : 
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I direct that plaintiff jdo recover from the defendants maintenance at the rate of 
Ee. (1) one per month from the date of institution of this suit (the maintenance to 
be a charge on house Ho. 1754 in the hands of the defendants), together with costs 
in proportion to the claim awarded. The rest of the plaintiff^ s claim is rejected 
with costs. Defendant. s should bear their own costs. 

Witli respect to the plaintiff’s conduct and her claim for 
arrears of maintenance, the Subordinate Judge made the 
following observations : ' , 

Though Be. 1 may seem to be a small amount, it is clear to the Court that 
plaintiff does not deserve greater amount for her maintenance. Plaintii! had 
abandoned her husband and had gone to Poona to live. She falsely charges the 
defendants of having driven her out of their house after her husband’s death. 
Defendant S expressed his willingness to maintain her from the very beginning of 
the suit. There is no evidence whatever that defendants refused to maintain her* 
The Court had the opportunity of noting the demGanour of both the plainti0 and 
the defendant 2, and it seemed to the Court that plaintiil would have been w^ell 
cared for and maintained by defendant 2. Plaiiitili appears to be an instrument 
in the hands of others and she has been set ui 5 by them to harass defendant 2 who 
happens to acquire some property of his own. 

Plaintiff had not ashed for maintenance from the defendants, nor had she ever 
served them with a notice claiming maintenance. Defendants besides had never 
refused to maintain her ; they are ever ready to maintain her. Looking to all the 
oiroumstancGs of the case and seeing that plaintiff had left her husband’s protec- 
tion of her own accord [vide exhibit 13), I do not think that plaintiff is entitled to 
the arrears of four years’ maintenanca prior to the institution of the suit claimed 
by her. I, therefore, disallow the plaintifi’s claim to past maintenance. 

On appeal by tbe plaintiff, the Distuct Judge confirmed the 
Subordinate Judge s decree having found that excepting 
house No. 1754 the other property in the hands of the defend- 
ants was their separate property. 

The plaintiff preferred a second appeal. 

K. H. Kelhar for the appellant (plaintiff) Both the lower 
Courts have found that the plaintiff is entitled to main- 
tenance. Her right to maintenance having been established 
she is entitled to the arrears of maintenance as a matter of 
law. It was not necessary for her to prove demand and 
refusal: Ambabai kom Balaji Vinmjak Kale y. Bamchandra 
Balaji Eale^^K 
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G. B. Bek for the respondent (defendant 2) : — Though we 
hold no property excepting a honsc which would ho liiilihi to 
the plaintiff’s maintenance, still, taking itdo oousidoralion the 
plaintiff’s relationship, we have always expressed unr willing- 
ness to maintain her provided she lived \villi ns. 'I Ik'I’o are 
sufficient indications in the Suhordinato Judge’s judgniont 
showing that the plaintiff is not entitled In any iiididgemio. 
Arrears of maintenance can be granted provided tlu' jdatiiliff 
has made out a proper case for maintenance, in the present 
case maintenance has been awarded to the plaintiff hecauso a 
particular house was found to be joint jirojievly and her main- 
tenance has been charged on the hou.su. 


Haywaed, J. :--The lower Courts have held that the plaintiff 
is entitled to maintenance at the rate- of one rupee a month 
from the date of suit. They have, however, deedined to grant 
arrears of maintenance for the four years previous to the suit. 
On second appeal before us the only question argued has ])ecn 
whether the arrears were properly refused in consequence of 
failure to prove demand and refusal. No doubt such a rule 
was laid down in certain decisions of the Madras High Court, 
hut a contrary view was taken by Ranade, J., in the case of 
Amhahai horn Balaji Vimyah Kale v. Bamchandm Balaji 
Eak(^\ in this Court. The only ground upon u’hich tire 
arrears might in this case have been refused would appear to 
be that indicated by Sargent, C. J., in the ca.so of Girianna 
Murhwidi Naih v. Sonar , where ha stated “ it i.s now well 
established that a Hindu widow is not bound to reside in her 
deceased husband’s family house, and docs not forfeit her right 
to maintenance by going to reside else where, unh\<s ake haves 
the house for an impro^oer purpose." No such ground has 

however, been made out in this suit. 

We^ must, therefore, modify the decree by granting the 
plaintiff four years’ arrears of maintenance prior to suit at the 
; rate of one rupee a month with proportionate costs of this 
appeal. 

Decree modified., '. 

B. 

(lB9d) P. J., p. 44. 0 ) (1890) 15 Bom. 2S6. ' : ■ 
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APPELLATE CIVIL. 


Before Mr. Jtistice Beammi and Mr. Justice Mayward, 

I’ANDUBANG BALAJI KHANDKE and others (original Defendants 1, 2 

AND 3), Appellants, -v. DHYANU bin BALAJI alias SHIYAJI GUBAV (origi- 
^ NAL Plaintiff), Bespondent.* 

Property dedicated to an idol — Decree against manager — Execution sale — Purchase 

hy defendant — Suit by succeeding manager to recover possession — Defendant’s 

possession adverse to the idol. 

The plaintiff, a manager of a temple, brought a suit in the year 1903 to recover 
. possession o! certain endowed property in the possession of the defendant. The 
defence was that the property was purchased at a Court sale in 1870 in execution of 
a decree against the then manager and that the defendant’s possession was adverse 
to the idol. 

Held, dismissing the suit, that the defendant’s possession was adverse>to the 
idol. 

Dattagiri v. DatiatraijaW , referred to. 

Second appeal against the decision' of V. M. Ferrers, 
Assistant J udge of Satara witli appellate powers, confirming 
the decree of G. E. Datar, Subordinate Judge of Patan. 

The plaintiff sued in the j'ear 1903 to recover possession of 
the property in suit alleging that it was the endowment 
property of the idol Shri Ninai Levi, that the plaintiff was 
entitled to enjoy the same as manager, that his father died on 
the 5th January 1902 and he then told the defendants to give 
np possession of the property and that the defendants refused 
to do so setting np purchase in an execution sale. 

Defendants answered that the property belonged to one 
Balaji Laxman Gurav, whose interest was purchased by 
Murari Damaji Mule in an auction sale on the 25th 
March 1870 and the same was subsequently purchased from 
him by the defendants and that the claim was time-barred. 

The Subordinate Judge found that the plaintiff was entitled 
to recover possession of the property in suit after the death of 
his father, that the property was subject to the charges for the 
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^ Second Appeal No. 215 of 1910. 
U) (1902) 27 Bom. 863. 
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maintenance of the deity and that the suit was not time- 
barred. He, therefore, decreed the claim. 

On appeal by tho defendants, the Assistant Judge confirmed 
the decree. His reasons w’ere as follou’s : 


It is only on tlie fiitli ground (limitaiion) tlnU IwUh- i> trictiOy fngn<’vtL 
Defendants have admittedly boon 'in po-'53cssion more limn l-l Tloy now 

quote Dattaghiv. Datfatiay a (T. L. R. XXVII "Dtan. m ot tlieir 

contention that their title has nov^' hardened into infragllehly ly Lov-,e « i 
There is I believe a clear difctincticn between fluii eiv o und tl .-. ‘Iht l.-n'd 
in question is declared by the Sanad to bo tlio, trehe..nuM uf Shrl 

Ninai. The lands in the case quoted were rrct^uiy.rd a clo' prl \ .i( v‘ pn e i v\ < .1 thd 
per?ons who from time to time shall be it^, lawful luubT'!. It w.i- founrl le, a fact 
that when alienated, that property was hold b}; the ab‘a:or a. hi. private alienable 
property. Those circumstances sufiieo to diffa'ciitial j that ea^e fnm thu care 
under consideration. The land in suit was endowTiiont property, and eadw\ mint 
property in the absence of special oiroumstances is inalit-niible. In t’no lOxiicc 
of such circumstances {which are not alleged to have exhtecl) the that a 
manager could do would be to authorise his grantee to hold the land durimj tho 
lifa-iime of his grantor. 

Now in this case the grantor died in 1902 ; until that event ;lier.aor6 tho 
grant held good, hut after it, time began to run against tho suecobsor iu tho 
management. 

The suit is therefore in time. 


Defendants preferred a second appeal. 

(?. S . Bclo for the appellants (defendants). 

N. A. SMveshvarlcar for the respondent (plainii iT). 

Hbaman, J. 'This was a suit to recover p'nsscssion of 

property dedicated to an idol. Tlie defendant rcli«l upon 
adverse possession but the finding of the lower appellate 
Court was against him. His contention here is that the 
plaint property was sold so far back as the year 1870 in cxecu- 
tion of a decree obtained against the then manager of the 
endowed property. Since then the defendant contends that 
the possession of the purchaser at the Court koIo ha.s been 
, Averse to the idol. The plaintiff, on the other hand, presses 
.> . :&e view that each successive manager, except where the ofilce 
^ is hereditary, takes in virtue of his appointment, and that, 

: therefore, no limitation begins to run against him, in respect 
■ • .9^' alienations of the endowed property, made by his 
® Igecessor in the ofiSce. We think, however^ that the defend, i 
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ant’s contention both in principle and upon authority is good. 
We have considered the terms of the sale-certificate and we 
find that it was there stated, in the preamble so to speak, that 
the property belonged to the judgment-debtor. Then it goes 
on to say that his right, title and interest in that property was 
put to sale. No express qualification is to be found giving the 
purchaser notice that that right, title and interest was limited 
to a life-interest as from a manager. In considering, there- 
fore, the defendant’s plea of limitation we have to look to the 
quality of the possession, upon which he relies, originating in 
what upon the face of it he might well have believed to be 
an out-and-out sale of the property he bought. There can, we 
think, be no doubt that from his point of view he intended to 
hold adversely against all the world. We think that the 
plaintiff is not much helped by the language of section 8, 
clause (3) of Bombay Act II of 1863. Cases decided both in 
the Privy Council and in this Court have now too clearly 
settled the rule that title in such lands may be lost by adverse 
possession ; and all that we have to consider in this case is 
whether the possession was adverse. We feel unable to 
accede to the argument of the plaintiff that no possession 
derived from a manager of endowed property can ever be 
adverse against the idol, as represented by the next succeed- 
ing manager. This' principle appears to have been clearly and 
emphatically, recognised in the case of Dattagiri v. Datta- 
traga^^K No doubt, that case was decided under Article 134, 
while this case must admittedly be dealt with under Article 144 ; 
but that, in our opinion, makes no difference so far as the 
principle, we have just mentioned, goes. We are, therefore, 
clearly of opinion that the defendant’s possession since 1870 
has been adverse to the idol and, therefore, of course, to the 
plaintiff, who now seeks to recover the plaint land as manager 
of the idol’s property. We must, therefore, reverse the decree 
of the Court below and dismiss this suit with all costs. 

Decree reversed and suit dismissed. 

G. B. E. 
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APPELLATE CIYIL. 

Befoye M) Jusfuc Lean an and Vf Jnsln Ihf uar! 

GANGADHAK PAEAPPA ALT E (onri s VL Pmtmjh ) \ 1 1 f j \ r ? \ 1 I H 
KOM YIBASW \m snXB VW ILL (oia T\ \L B 1 1 M IX L ] d s i n r ^ 

'RmduLaw — Tnhefttantc-~]1 ift — Viilial* ft { u i i ? fj 7 /aH 

by hubhant -^Lybland cm 1 1 it 

Undei Hindu Law, a widov is ik t di c[n iliin 1 h mi inh i t 1 " { h 1 1 1 1 'ind on 
the ground of htr micLi tiL} diiin t in , if 1 cud i I Ir li r lui 1 uri 

Where the Iiubband ai d yjB Imc ]\ul t ih 1 w h it u \ q n I < <cli of 

naariUl relations up to the hu 1 ind s dr illi i \ ou d he 1 d i q 11 1 1 u< ipk |q 

allow mere out«iderb to come m 'md impute leis of 11 du t u lo the ujft dm mg 

the period of hex coxeituie 

Second appeal fiom the decision of V V Pbadke, First 
Class Suboidinate Judge, Appellate Poiieis, at Belg.ium, 
confirming the deciee passed by V. V Wagli, Joint Sub- 
ordinate Judge at Belgaum 

Suit to lecovei possession of propeiti, ivbieli belonged 
originally to one Vii asM ami He died leaimg biiu siiivivmg 
bis widow Tellu (.the defendant) and % daughta, (xiimana 
The daughtei sold the puopeityto the plamlilt mIuhuccI to 
recover possession fiom Ycliu In auswu to tin dc ft iidant's 
claim to the piopeitj, the plain! ilf alUgrd that sbt' (the 
defendant) was disqualified fiom mbtiiting hci husband’s 
property on account of iiei anchastiiy dunug ((Atiinie 

The Subordinate Judge found that though llie dthiidout 
led an incontinent life duiiiig coveituie, lui Jmsbaiul had (on- 
doned it and that she vas not theicbA iiicap u liatt d fiom 
inheiitmgher husband’s pioputy lie, tlnitfou, disimssed 
the suit This deciee was, on appeal, coutirnied by the lower 
appellate Court 

^ The plaintiff appealed to the High Court. 

’ T B Desai, for the appellant 
, NUkMthct Atmaram, toi the 

’li'q* ^4 

1 ■ f f I L * * Seooaii Appeal No. 483 of 1910. | 

Tliyli. fi 



VOL. XXXVI J BOMBAY SEEIES* 

Beaman, J — The only question here was whether the 
widow was to forfeit her succession to her husband on the 
score of unchastity. The allegation of the plaintiff was that 
that unchastity was committed during the husband’s life-time, 
and at his express desire It is conceded that the husband 
and wife lived, to all appeaiances, happily up to the time of 
the husband’s death In these ciicumstances it appears to us 
that the decision aiiived at by the lower Courts wa^ perfectly 
right We think that it vould be a dangerous principle, where 
the husband and wufe have lived together, without any open 
breach of marital relations up to the husband’s death, to allow 
mere outsiders to come m and impute acts of unchastity to 
the wife during the period of her coverture. That is, speak- 
ing for myself, entirely opposed to the general policy of the 
law in dealing with the relation of husband and wife We 
also think that the decisions of the Courts below rest upon 
very good authority, if we treat them fiom the point of view 
of Hindu lawyers We are, therefore, of opinion that this 
appeal must be dismissed with all costs 

Decree confirmed, 

E B. 


APPELLATE CIVIL. 


Before Mr Justice Bussell and Mr Justice Chandamrhar, 

JASUBIN WALAD AMBTE SAHEB EAKI (obigintai:. Plainthtf), Appellant, v, 
SAKHABAM GANESH SHEOTBI (oeiginal Defendant), Bespondent.* 

Contract of sale — Vendoy 's inteiest in the ty sold ceasing to esnst hy Government 

BesoluUon — Vendor becoming eiiiiiUd to other inteiest — Vendee cannot sue to recover 
the other right — Pieemphon — Personal iiqht — Transfer — Iransfer of Property 
Act (IV of 1882) i section 6 

The defendaut, who was occupant; of certain Snrvey Numhers, had, under a 
Government Beoolntion, a right of pre emption in ^tnmps of trees standing on the 
lands, sold the stnmps to the plaintiff After the date of the sale, Government 
issued another Eesolution by which the right of pre emption was abolished, and the 

^ Second Appeal No. 571 of 1909. 
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occupant was a^aided cnlj 20 | ci coni, of Ibo net 3 icc> cf ibo air d^lc iiii p^ 
by the Forest Depaitmair Iks | ica ^ v as i.ili cl ic*k a g li in m C c \ un- 
mont and subject to no tibuiah” He j aiiii iitd to ittcui tU liurrlago 
from tho dcfuubut, v^h eh the laiki rtcei^ed fioni Gc'vcir^miii .nrc^icct tf tho 

sturapT sold b\ km — 

EtPj that tho plmiiifl wa^ not ontitkd to icccAcr h 1 p hnn ilif clef rdii t ; 
for what the pUintiff ^ rsg %u a g d 11 bci u^ annl ( m i ui d I to tho 

defendant under a Go\cii m ^d lie-o ut on, \sliiih j.ni ci h 1 11 v, i 1 u ircl nld 
not have been m tho coni 1 ipa u r 11 of the p ulio winn the idi .oS \\ 1 uitaid 
into and wkeh by iLolf wa^ not tian ftr ib'o. 

The right of jro-empkon is a 3 ui p 1 ci-'a^ r ght vli ch cainioi ho tiamfiirtd 
to anyoue except tho c^^ncr ci tk iiupai} ilcch d Ih lub} 

Second appeal fiom the cLcisioa of A. "W Yailcv, Assist mi 
Judge of Thana, levcising the decree passed bj G. B. Laghate, 
Subordinate Judge of Bhiwandi. 

The defendant Sakharam was the occupant of certain Suiwcy 
Numbers in the village of Indgaon in the Yada Taluka, In 
1904, he sold to the piaiatilf stumps of trees standing on the 
Survey Numbers at the late of Es G per 100 stumps. At the 
date of the sale, the intciest i\hich the defendant had in tho 
stumps was thus stated in a G einment Ecsolution . — 

“ Tlis Conservator of FoiflEt'', Ncitlieia C lo’e, 'Lcu’d now aiiargo to have iho 
teak on all tho ooouricd areas di loscd of with the ka t £o..‘-jl(’e dclnj It tVeu’d 
in the firit luitanop be offered to the occupants at a va nat.on, ard if the effi j iv net 
accepted, it bhou'd be cut and remov cd for £ak, ci, nhtio eneh ocui'o lo dciincd 
preferable, eold on oondmon ot nnnicdiato xunoval.” 

In 190ti, Government rescinded the above Eesolulion, rnd 
promulgated in its place another Eesolution, the matoiial por- 
tions of which ran as follow s 

“The Goveinoi in Ccuncl sec, no .uffic cn< tea on foi cent lai ug to ccenpante 
tho privilege of pio-cmpt.on when tho i ght to (ho altci growth i' no Joi f ci di i o id 
of With the standmg tieee but i» la oivcd to Govciiimont &o long i the purchase 
of tho troe, earned with it th' right to all aflei g ow Ji it w.i ol.uou Iv domaUo 
that the occupant of the land houdbeth puicha tr, for othuwi e wliiU ho he'd 
the land, a third person (tho anct ou-j moha tr] vveu’d be tnlitled to tin iioo in il~ 
am arrangement that has in it no benefit to Government oi to tho cooupaut. Put 
whan the purohaso of the tj.oe' oanio^ with it no r ght to tho iiftoi-growth, the 
prmc pal reason for refraining fiom disposing of the tree, to the be4 advantage to 
Goverument coases, 

^ The Forest Department shou’d out and lonjove for talotho teak Etandmg in 
^ f POBBWd varUa land, or, when such a oour.® is found preferable, thculd sell it 

i 
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standing on condit on of immediate removal, and 20 per cent of tlio net proceeds 1911. 
of the sale should be pa d to the occiipaifc. JasudiJT 

The percentage shou d be a gift fiom Goveiiime-^t and subject to no tnbuiialj 
and in ca>G the Gollectoi unable to settle simnnardy to his own sati faction any Ganesh 


di putes as go who u the oceupant of any pxit culai Sui^^ey Number, the percentage 
chare on tint number should be cred oed, not to any of the disputant , hut to the 
Taluka Local Board foi expanditiuo in the \j.llago to nh ch the Survey Number 
belongs ” 

Ttio plaintiff did not cut tlie trees after his contract. And 
when the Eesoliition of 1903 was published, the Forest Depart- 
ment cut and sold the teak and bla^kwood trees on the defend- 
ant’s land and pend him 20 per cent of the sale proceeds. 

In 1907, the plaintiff sued to recover from the defendant the 
20 per cent that he received fro n Government and in return 
undertook to pay to him Es. 220-8-0, being the price of the 
stumps as per his contract. 

The Subordinate Judge a^^arded the plaintiff’s claim, holding 
that the defendant was the owner or part-owner of the trees 
and that the sale-deed operated as a present conveyance of 
the trees. 

This decree was on appeal reversed by the Assistant Judge, 
who dismissed the plaintiff’s claim, holding that by his purchase 
he acquired the defendant’s right of pre-emption ; that that right 
was abolished by Government in 1903 ; and that the plaintiff 
had no right to the percentage. 

The plaintiff appealed to the High Court. 

Jayahar, with G, 8, Bao, for the appellant. 

iT. 0. Coyaji, with B. V, VidtDa7is, for the respondent* 

Etjssell, J. •' — This case raises a curious and interesting point* 
The plaintiff Jasudin sued to recover from the defendant 
Sakharam Ganesh the sum of Es 2, ^50-11-5, which he said was 
due to him under a contract dated the 21st of July 1904. The 
terms of the contract are to be found in the receipt, Exhibit 26. 
In that document it appears that the defendant, who is the 
occupant of about twmnty Survey Numbers in the village Indgaon 
in the Vada Taluka, agreed to sell teak and blackwmod trees in 
those Survey Numbers to the plaintiff at Ks. 6 per every 100 
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stumps. The plaintiff was to pay certain fees and expenses 
in connection with those trees, etc. Rs. 15 was paid hy the 
plaintiff to the defendant as earnest. 

At the time when this contract was entered into there was 
in existence Government Resolution No. 7114, dited the 27th 
of September 1897, (to which we have reierred), wdieixb}?, 
(when the right to the after-giowth was no longer disposed of 
with the standing trees but was reserved to Government), a 
privilege of pre-emption was granted in respect of such trees 
to the occupants of the lands on which they wtTO' growing. 
But by a Resolution No 8874, dated the 11th of May 1905, the 
Government of Bombay modified their said Resolution. This 
latter Resolution, after reciting that the privilege of pre- 
emption sanctioned by the previous Resolution had led to 
large gains being made by brokers and traders, which repre- 
sented corresponding loss to the Government and the occupants, 
goes on to say that the Governor in Council sees no sufficient 
reason for continuing to occupants the privilege of pre-emption 
when the right to the after-growth is no longer disposed of 
with the standing trees but is reserved to Government, etc. 
The Governor in Council accordingly directs that tho Forest 
Department should cut and remove for sale the teak standing 
in unoccupied varkas land or, when such a course is found 
preferable, sell it standing on condition of immediate removal, 
and that 20 per cent, of the net proceeds of the sale should 
be paid to the occupant, which percentage should bo’ a gift 
from Government and subject to no tribunal, and in case the 
Collector is unable to settle summarily any disputes as to who 
is the occupant of any particular Survey Number, tho per- 
centage share of that number should be credited not to any of 
the disputants but to thi Taluka Local Board for expenditure 
in the village to which tho Survey Number belongs. 

The plaintiff, under his contract abovementioned, claims the 
above sum, being 20 per cent, of the net proceeds of the sale of 
the trees in question. The defendant contended that the teak 
and blackwood trees were not his property but the property of 
•Government and that the plaintiff was only entitled to a refund 
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of the Es. 15 earnest money, which the defendant brought into 
Court. 

The learned Subordinate Judge passed a decree in favour of 
the plaintiff for the amount claimed, while the lower appellate 
Court reversed and dismissed the suit ; but directed the earnest 
money Es. 13 to be paid to the respondent. 

The question we have now to decide, therefore, is : Is the 
plaintiff entitled to this 20 per cent, being the value of his 
vendor’s right of pre-emption Mr. Jayakar for the appellant- 
plaintiff argued that he was ; and reli ed on the analogy of 
section 43 of the Transfer of Property Act. But it appears 
to us that no analogy can be based on that section, because 
standing timber, which this contract deals with, by section 3 
is not included within immoveable propcity. Mr. Jayakar 
further relied upon section 18 of the Specific Belief Act, 
the material portion of which runs as follows — “ Where a 
person contracts to sell or lot ceriain property, having only 
an imperfect title thereto, tbs purchaser or lessee (except as 

otherwise provided by this chapter) has the following ricfhts : 

(a) if the vendor or lessor has subsequently to the sale or lease 
acquired any interest in th? property, the purchaser or lessee 
may compel him to make good the contract out of such interest.” 
But it appears to us that that section is not applicable, because 
the position of the defendant here was not that of a person 
having only an imperfect title to the property he contracted to 
sell : his sole right was a right of pre-emption, which has been 
defined as “ a right in the event of a sale to purchase the pro- 
perty upon agreed terms.” (Encyclopaedia of English Law.) 

Whattheplaintiff is claiming is a right of pre-emption pure 
and simple. Whether, as the lower appellate Court hold, the 
defendant could convey the trees seems to us immaterial. For 
under section 6 of the Transfer of Property Act a right of pre- 
emption cannot be transferred. See clauses (5) and (cf) of that 
section. We hold a right of pre-emption to be a purely personal 
right which cannot be transferred to anyone except the owner of 
the property affected thereby. Thus it has been held that a 
lessor having the right to re-enter on breach of covenant by his 
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lessoomay transforthe reversion, passing with it the right of 
re-entry, but cannot transfer that right iis^^lf : Vaf'furan v. 
Banyayi/angar^^K Similarly a license to enter and take posses- 
sion of goods cannot be assigned: In re Djvis d Go., E.r parte 
BdwUnps^^I And a bare license to Swize chati els c i- mot 1 dly 
be assigned: Broivn v. Metropolitan Counties Life Assurance 
Society 

What the plaintiff is claiming is a gift or bonus from Go\o.rn- 
ment to the defendant under Government E^soliiiion Iso, »*kS7i 
above referred to, which gift or bonus wao not aid could not 
have been in the contemplation of the parlies wh n th^ contract 
svas entered into and which by itself veas not transLrahle. 
Consequently the plaintiff is not entitled to recover it but only 
Es. 15 from the defmdant ; and v/o must confirm the decree of 
the lower appellate Court and dismiss this appeal with costs. 
There can be no question that if the plaintiff had sued the 
defendant to recover damages for breach of contract different 
considerations would have applied. 

Decree confirrned. 

B. B. 

(1) (1891) 15 Mad. 125. (2) (isss) 22 Q. B. D. 193. 

{3j (18591 2S L. J. Q. B. 236. 


APPELLATE CIYIL. 


Before Mr. Justice Beaman and Mr, Justice Ih.yitaicL 

SAYYAD JIAUL HUSSAN KHAN and othfes (ohtginil Pr untxi Acpfl- 
LVNTs, 'o. SITABAM BHAU DESHMUKH and others (onoiNVL DEPEKDiNTs), 

ErSPONDENTS.’^ 

MahontGdcmLa'W--Bre-etn;ptio7%---SuyvkalofihB action fo cxecuiois mii adminm. 
traiors on ihepre-emj^tor^s death-- Personal acimi—P} ot ate and Admmisti aiion Act 
(Y of X881), section 89 — Actio xiersoualis moritnr cmii xiersona. 

The right of pre-eraption uDder Mahomedan Law does not ahaio at ihn pro- 
emptor*K death , hut enrvxves to hxs executor^ and admmi&trators under iecton 89 
of the Probate and Administration Act (Y of 1881). 


* First Appeal No. 144 of 1910, 
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Appeal from the decision of S. S. Waglc, First Class 

Subordinate Judge at Thana. Jiaci. 

Hdssah 

This was a suit to enforce the light of rre-cmjtion. Before 
the issues were settled, the frc-cmitor (the plaintiff) died; ^Luac! 


and his heirs weie biought on the Kcoid. The defendants 
contended thar the light of pro-cnij^tion ucing icisonal, did not 
survive to the pie-einptoi’s heirs on his death. The Sub- 
ordinate Judge agreed m ith the contention and hJd that the 
smt abated on the pic-cniptoi’s death. The ilaiutifl appealed. 

Jinnah, with P. P. Ehare, for the appellants. 

Kazi Eahimddin, v.ith P, B. Slcln^ne, for the respondents. 

Beamak, J. : — This suit was biought by the plaintiff to 
enforce his right of jire-emiition. The suit was oiiginally 
brought by the pre-empter himself who has since died, and 
it is, therefore, now being caiiiod on by his hens and legal 
representaiives. The main gioniid of contention in the fust 
Couit upon the prcliminaiy issue, whether the light to sue 
died with the pie-emptor ; and whether the suit abated ; w'as 
that the pro-emptor was a Shafei and that according to the 
Mahomedan Law of that sect the light of pie-emption 
survived. 

The first Court recorded the plaintiff’s evidence and held 
that it was insufficient to establish the fact that the deceased 
pre-emptor w'as a Shafei. Accordingly the learned Judge 
below held that the pre-emptor’s light died with him and that 
the suit abated. 

In appeal the appellant, while still contending that the 
pre-emptor belonged to the Shafei sect, takes a further point 
that under section 89 of the Probate and Administration Act, 
which is expressly extended to Mahomedans, a right of this 
kind does not die, but survives to the executors and adminis- 
trators. Comparing that section with section 268 of the Indian 
Succession Act, which governs Englishmen, as well as the 
various peoples of this country, we cannot doubt but that the 
intention of the legislature in both enactments was to Tng.L^ 
a large innovation upon the personal law of Englishmen as 
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1911. expressed in tlio old maxim actio personaHs moritur cum 
SAYT^JiiDi. persona, as -well a,s necessarily upon the personal law of IMaho- 
Hossuj modans and Hindus. Since that, in our opinion, is unmislak- 

ably the effect of section 89 of the Probate and Admiiiistra- 

Bhau, 

tion Act, vre think that its operation must ho slriotly eonfiuod 
to the persons named in it. We are, theiviore, muible to 
accede to Mr Jmnah’s contention that tho section is capable 
of being extended so as to include heirs and rcpiLSeiitatnrs 
who are neither executors nor admmistiators, within the clear 
definition of those terms contained in the Probate Act. 

We see, however, no objection to the course proposed, 
should the Court adopt this view, namely, that the plaintiffs 
be now allowed to take out Lotiors of Administration with the 
least possible delay and that pending doing so, the hearing of 
this appeal be adjourned. 

Order accordinghj. 

R. R. 


APPELLATE CIVIL. 


Before Sit Basil Scott, Ki., Chief Justice, atid Mt. Justice Batchelor. 

1911. RACrAS UMARJT AIIYAJI (obi&istaxi 5), v. xC4TII1» 

August BO. BHAI UTAMRAM akd oisfes (oBisiirm PLiisxirrs .vxd Di,ri.smxr t). 
Besposdihis.* 

Limitation Acts fXT of 1877 and IX of 1908), Article 13Jl—3Io)fgaje—Ttansffr 
hy mortga^ee-Rights of the transfei ee-Bedemption— Const/ ucttvn of staiulr— 

Legiblatiie cxjmtion. 

The plamtiff® sued m the year 1900 to redeem a mortsac-o offi'cted pror to tho 
year 1854. The ropre?entatives-m-fal!e of tho moitgagee, eUimmg to be atooivitdy 
satitled, mortgaged the land mth poe&oshion to A iri 1891 .md ho eold hia lights to 
defmdant 5. The smt havmg been brought more than twelve year, after tho 
a^enakott to A, defendant 5 olaaaed ae agamei the plaintiff, the mtere t of a 

■CSJ* WtT' Article 194 of tho Limitation 


• Appeal Ho. 46 of 1910 from order. 
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JlvVl^ tint it was obligatory on tho plamtiifs to lodaem defendant 5 before they 
could icoover po:, Oi>Mon of the propeity. 

YemBamji luihia% v BaJkiishia Lakslimayv'^\ Mahiji v, Baki’ichaiidi^) and 
MamJiancha a Sheilh Mohvlm'^^) ^ fojlo\\ed. 

Ahhuain Crositami v. Sh nina Chaia>i XanhJ^) and IshKar Shyam Chand 
Jmw Ham Kanai GhoseO), txpla necl, 

Tbe alteration m the »c,o of 4itiele 134 oi the Lnnitition Act (JX of 1908) 
•^as a Ji\o iGCO!;mfcon of tlio soundne’.s of tbe that the Article was 
nitcnclcd to ^ i\e p.oteotiOii to all iiaii fuoO for v iluo mcHiduit, nioit^ 

Swift V. JnoMit and Monjav Lonlon Uiiieial Omnibtis C(nnj)anyi7)^ 
rcfoiivd to 

AppRxIL agoiinst an order of remand passed by M. B. Tyabji, 
District Judge of Broach, against the decree of Karpurram 
Manmathrarn, First Class Subordinate Judge. 

Eodemption suit. 

The lands in dispute originally belonged to one Tnljaram 
Harkhaji who mortgaged them with possession to Bapuji 
Ann]i in the year 1833. The property remained in the 
possession of Bapnji Anuji till his death and then it passed 
into the possession of his ropresentatiA^es, defendants 1-4. 

On the 23rd April 1&36 Tuljaram’s rights in the lands were 
sold to one Govmdram, an ancestor of the plaintifis. 

Bapuji’s representatives, defendants 1-4, mortgaged the 
lands to Achratlal Avith possession for Es l,77o on the 3rd April 
1894, and in 1896 they passed a fresh mortgage-deed to 
Achratlal for Es. 2,199 including Es. 1,77.3. In January 1903 
they passed a further mortgage for Es. 281 to Achratlal’s sons 
Eatilal and Shivlal. 

On the 16th April 1903 Bagas Umarji Miyaji (defendant 5) 
purchased the rights of Achratlal’s sons in the lands for 
Es. 2,780 and on the 7th July 1907 he purchased from defend- 
ants 1-4 their interest in the lands for Es. 4,100 which included 
Es. 2,780. 

(1) (1891) 15 Bom 6SS. W) (1009) L. B. 86 I. A. 148. 

(2) (1896) 22 Bom 225. (5) (1911) 38 Oal. 526. 

(3) (1899) 23 Bom. 614. (6) (1874) L. B. 9 Q. B. 801 at p. 312, 

(71 (1883) 12 Q. B. D. 201. 


1911, 


Big as 
Umaejx 

N miABIIAI 

Utameam. 


B 1437—5 
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1911 . 


Baqas 

Umabji 

Kathabixu 

Utamrim. 


On the 4th October 1906 the plaintiffs filed the present suit 
to redeem the mortgage of 1853. 

Defendants 1-4 tbe repressntatives of Aiiiiji Bop^ji, set 
up the moitgpga to Achratlal and the purchase by Bagas 
Umarji Miyaji. 

Defendant 5, Bag is Umarji Miyaji, answered that he was a 
bond fide purchaser of the property for Es. that the 

plaintiffs had no right to sue and that the claim "was time- 
barred. 

The Subordinate Judge dismissed tho suit holding that it 
was time-baircd. 


On appeal by the plaintiffs the District Judge found that 
there was no bar of limitation to the suit and that Iht plaintiffs 
should redeem the incumbrances in favour of defendant 5 
before they could recover possession. He, therefore, reversed 
the decree and remanded the case for findings on the liliowing 
points : — 

(1) What sum should the plaintiffs pay before tlier can 
recover the property ? (2) Which paitics arc cniilkd to the 

amount found due? (3) On what terms should reJemptiuii 
of the property he allowxd ? 

Against tho order of remand defendant 5 appealed to tho 
High Court contending inter alia that the suit wns tiinc- 
barred. The plaintiffs preferred a oross-objhct ion urging ihut 
they were not liable to pay anything to defendent 5 os trans- 
feree of the mortgage rights of Achratlal 

JBransen with G, K, Parehli for the appellani (defendant 5). 

D. A, KJiare for respondents 1-4 (plaintiffs 1-1). 

Ratanlal Manclwddas for respondent 2 (plaintiff 2).* 

Scott, C. J, : — The main facts of the case arc that the 
plaintiff seeks to redeem a mortgage effected prior to 1851 
The representatives-in-title of the mortgagee, claiming to bo 
^ absolutely entitled mortgaged the land with possession to tho 
4fth defendants predocessor-in-title Achratlal Govaiidas, in 
This suit was filed more than twelve years later and 
defendant claims as against the plaintiff the mterept 

isiifh], 
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of a moi’tgageo by virtue of his advotse possjssion under 

Article 134 of the Limitation Act. Tno lower appellate Bwvs 

Court has uphold this coiitGutioii, which 13 siipportod by tno 
authority of three judgiiionts ol this Court : Yesu Baniji 
Ealnathv, B%lkrish}i2 v. Fakirchand^"\ 

and BamcJinndra v. Sheikh MohLVn^^^K in all of which a 
mortgagee from one "who prole ^sed to hold a^) 3 olutely was held 
to be a purchaser for Yaliuable consi leraiioii within the msaiiing 
of the Article. It is oontonlel for the respondents upon cross- 
objections that this interpretarLion of ikrticle 1 1 i is inconsistent 
with the judgment of the Judicial Committee in Ahhham 
GoswdJni v. Shyajna Charan Nandi^^K In that case their Lord- 
ships were considering the applicability of the Article to a 
person claiming a title by adverse possession under a permanent 
lease. The distinction between a leasehold and an absolute 
interest was pointed out and the conclusion arrived at avas that 
their Lordships ■were unable to give to the Limitation Act 
the wnder interpretation adopted by the High Court at 
Calcutta and to treat the leasee as a purchaser under Article 
134 of the Act of 1877. The purchaser, their Lordships said, 
must be the purchaser of an absolute title. 

The question is wdietlier this expression of opinion should 
be treated as overruling the Bombay decisions on titles based 
upon adverse possession of merigig.vs. 

First, it is necessary to bear in mind the observations of 
Lord Halsbury in Qahvi v. Leaihem^^^ that every judgment 
must be read as applicable to the particular facts proved and 
assumed to bo proved since the generality of tho expressions 
that may be found there are not intended to be expositions of 
the whole law but governed and qualified by the particular 
facts of the case in which such expressions are to be found. 

This caution is particularly necessary in the present connec- 
tion because it appears from the report in Ahliiram Gosioami v. 

Shyama Gharmi Nandi^^'^ that none of tho cases in which a 
mortgagee has been treated as a purchaser for value within 

(U (I'gi) 13 Bom. 383. (3) (i899) *23 Eom. 614. 

(2) (1.93) 22 Bom. 225. m {1909, L. E, 86 1. A. 148. 

m [1901] A. C. 495 at p. 506. 
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1911. 


Bvg- iS 
Vu\mi 

V. 

Nathabhai 

Utamram. 


the meaning of xirticle le34 were referred to in argument or in 
the judgments of the High Court or the Judicial Committee. 


On the other hand in confirmation of th(3 cooelusioii 
arrived at in the Bombay cases we have referi’od io it is 
permissible to note the altered wording of Article 13*1 tis it 
appears in the Limitation Act of 1908. For tlie words of 
Article 134 of the Act of 1377 and after wards pur(.di!i.s;‘<I 
from the trustee or mortgagee for a valuable oonsiclex-ition 
are substituted l3ie words “ aud afterwards transferred by tho 
trustee or mortgagee for a valuable corisideraiii.)'! ’ idiis wo 
take to be a legislative recognition of the souaducss of tJie 
view that the Article xvas intended to give jxroteciion to ail 
transferees for value including mortgageos. In support of the 
reference to the later Act as a legislative exposition of the 
earlier one we may refer to S^oift v. Jciushun/'^'i and IJorf^nn v. 
London General Omnibus Co7nioani/^\ It is aiso ntaterbil to 
observe that in the very recent case, Ishicar SJti/am Chtunl 
Jiu V. Bam Eanai Ghosa^^\ Lord Macnaghten in deliv,nin<>- 
the judgment of the Judicial Committee said with reforenee 
to the case of /1 6/wro??!, (jostrami V. Shyama Churn.i 
“ Whatever might have been the iticlination of their opinion if 
the matter had been res integra, it seems to their L.irddnji.s 
that they would not be justified in reviewing on lui cr pn tie 
application the considered judgment of the Board doJiv; red 
after full argument. They will, therefore, simply i'dlor the 
decision in AbJmmn Gosioami v. Shtjama Chnnii) Xandi'^K 
They do so with the less hesitation because the I;ingu,ag(' of 
the Article under discussion in that case and in this has 'been 
altered by subsequent legislation.” 

In our opinion the cross-objection fails for tho above rea.sons. 

We see no cause to interfere with the remand order wliioh 
is appealed against. We dismiss both the a.npoa.l and the 
cross-objection with costs on the parties resped ivelv preft;r- 
ring them. 

Decree confirmed. 


(l) (1874) L. E. 9 Q. B. 801 at p. 812. 
W (1888) 12 Q. B. D. 201. 


G. B. E. 

W (1911) 88 Cal. 526. 
W(1909)B. E. 361. A. 148. 
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APPELLATE CIVIL. 


Before Mr. Justice Beaman and Mr. Justice Hayward, 

CHU.i>riLAL JAMNADAS (oiiiGixAL Opponent anp Decbee-holder), Appellant, 
V. BHANCJAIATI axd another (original Petitioners and Judgment-debtors), 
B ES PON DENTS. 

Dehhliaii Agriculfurists' B.eUef Act (XVII of 1S70J, section explanation (h )(^) — 
AyriciiUitrist— ‘Grant of a villajo as service veUan — Construe lion — Grant of revenue 
and 7iot of soil — Holders not agriculturists. 

Where a Sanad evidencing the grant of a village as sorvico vatan did not go the 
length of granting anything iiiore than a share of the Tevenno and provided that in 
certain cases the grant may he converted into private property, which had not been 
done, and a question having arisen as to whetlisr the grant was one of soil and 
whether the holders were agriculturists within the meaning of the Bekkhan 
Agriciilturi-sts’ Belief Act (XYII of 1B79), 

Held, that the grant was a grant of a share ox the 'cevonuo and not a- grant of the 
soil and did not entitle tlio holdoivs to be considered aAT’iculturist.s in Anew* of 
explanation [h) to section 2 of the Dekkhan Agriculturists’ Belief Act {XYII of 
1879). 

First appeal against tlis decision of G. V. Saraij^a, First 
Class Suliordinate Judge of Ahraedabad, in an execution 
proceeding, Darkliast No. 233 of 1903. 

Chmiilal Jamnadas, owner of the firm of Manekcliand 
Gordlian, obtained a decree, No. 299 of 1903, in tlis Court of the 
First Class Subordinate Judge of Ahmadabad against Majmudar 
Haribhai Eanchodrai and Majmudar Daj-abhai Madhavrai, 


^ First Appeal No. 209 of 1910. 

(1) Section 2, explanation (Z>), of ..the Bekkhan xigricultnrlsts’ Belief Act is as 
follows : — 

2, In construing this Act, unless there is scniething repugnant in the subject 
or context, the following rules shall be observed, namely 

1st. — ‘ Agriculturist ’ shall be taken to mean a per.^on who by himself or by his 
servants or by his tenants earns his livelihood wholly or principally by agriculture 
carried on within the limits of a district or imrt of a district to which this Act may 
for the time being extend, or ivho ordinarily engages personally in agricultural 
labour within those- limits. 

Explanations. — (a) ^ # # 

(6) An assignee of Government assessment or a mortgagee is not as such an 
agriculturist within this definition. 


1911. 

September 5. 
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Bha^U-mati. 
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deceased, represented by his daughters Bchen Chandramaii 
and Bhanumati, both minors, by their guardian J adurai Dolalrai 
for the recovery of Bs. 12,151-1-1. The decree was dated the 
20th November 1903. The defendants hold a Sanad, datt'd the 
26th July 1877, under which they were owners in equal shares 
of a Alajinudari vatan consisting of the village of Zinjra and 
cash allowanocs payable from the Sub-Treasury at Virauigdui. 
The plaintiff, in the year ] 909, presented a Darkhast, No. 280 
of 1909, for the execution of the said decree and levied 
attachment on the defendants’ propertj'. Thereupon, J adurai 
Dolatrai, the guardian of the minor defendants, applied that 
the proceedings in execution should be transferred to the 
Collector inasmuch as the minor defendants wore agricul- 
turists, their deceased father’s source of income being lands. 
On the plaintiffs’ contention that the defendants were not 
agriculturists because the grant to them was of the royal 
share of revenue and not of the soil of the village of Zinjra, the 
Subordinate Judge instituted inquiry and came to the conclu- 
sion that the defendants were agriculturists. The Subordinate 
Judge, however, observed that though under the Sanad the 
defendants were merely assignees of Government assessment 
and would not, therefore, be agriculturists within the mtaning 
of section 2 of the Dekkhan Agriculturists’ Belief Act, still 
in support of his conclusion that they were agriculluricts, ha 
relied mainly upon the following considerations : — 

(1) The second clause in the Sanad gave to the vatandars a 
pnvilege, which w'as not exercised by them, of converting the 
vatan into private property heritable and transferable in all 
legal modes. 

(2) In the matter of an application by a vatandar to the 
Collector for a certificate under section 10 of the Pensions Act, 
the Collector informed the vatandar that no certificate was 
neoessary for the purpose of the intended suit. 


(3) Some land in the village was acquired by Government 
. and compensation with respect to trees standing on the land 
to the vatandars. 
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(4) The Eeveniio antliorities dealt with the vataaclars as 
owners of the soil and not of land revenue only. 

The Subordinate Judge, therefore, passed an order that the 
execution of the decree should be transferred to the Collscior. 

Chunilal Jamnadas, opponent and decree* holder, appealed. 

L, A. Shah for the appellant (opponent and dccreo-holder) . 

V. E, Mehta for the respondents (petitioners and dclend mis). 

IIaxwaud, J. The appellant decree-holder complains that 
the respondents judgment-debtors have wrongly been held to 
be agriculturists within the moaning of the Dekkhan Agricul- 
iuristb’ Eelief Act and have wrongly ha>d the execution of the 
decree against thorn transferred for execution to the Collector 
in accordance wdth the notification of Government under 
section 320 of the old Civil Procedure Code (Act XIV of 1832), 
now section 63 of the now Civil Procedure Code (Act V 
of 1903). 

The lower Court held that the respondents were agricul- 
turists because they were holders of certain service inam land 
and were grantees of the soil and not merely grantees of a 
shoire of the revenue upon a true construction of their Sanad, 
and so were not excepted from the defi^nition of agriculturist 
by explanation (&) to section 2 of the Dekkhan Agriculturists' 
Belief Act. The lower Court admitted ihni x>rhnd facie the 
Sanad was a grant not of the soil but of a share of the revenue, 
but held on a consideration of certain circumstances previous 
and subsequent to the Sanad that the true construction of the 
grant was that it was one of the soil. 

Now it appears to us that what w’e must mainly look to is 
the terms of the Sanad and that the previous and subsequent 
oircumstances arc not in this case of any real assistance to ns 
in construing its terms. The main terms of the Sanad are as 
follows 

“ Whereas certain emoluiiiGiits are now entered in the Govcmmnit accounts as 
the bervioe vaian of the ^lajinudari — of ta'^uka V.ramgam — in the Ahniedabad 
Colleotorato ; and whereas the holder-, of the ..a d vatan have agreed to the annual 
deduction thcr-a'oin as below stated in con Aeration of Go\erain nt Coregonig the 
service which they have a right to demand, it la hereby declared that ” 


1911 . 


CHU^"IL iL 
jAVNlDlb 
1 ). 

BHVlNtAlA.Tr. 
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Jamnad iB 


Ibt — Tlio%afcT;n as r>ov conium cl anl b^lo^'v p uiit I, slis^l h i id mv 1 
sti)]eottoo itain condiko h eliti il) n tlioiifc <k i i ! ^ i r i 1 \i Ij uf- 
an) raith^r duduo-^-ioii tk' a Vn icu ni ( ‘iti c ml w idu t ^ u i oi 
qnostion on the piil OxGo^aiii nt to ilio i li^s of i I: d i tin i « 1 ii ^ 
a> tlieio shall lunam m ev t-mca aiy li^al k i lO \ i i i \ k k In i|^ 
coUateial oi adopted within ih^ nmit^ ol the \ itind i ^ i ii h ill wli ik i 
descended in the mile oi ttni'ik line ’ 


“Sod — Wh'^n all th<^ i^'*o d I ska inth^ \ iM i t ie i jii ^ it ih^ 
general privilc <50 of adop Lin it ai\ tine niy p i-^on ou- { ih*. \ i h fioih 
•who can be legally adopted and oi lai kiin \ \{ i i oi n i e i d hm, 
theieox, by sale mortgage tuc a piOj^ li} w li ij 1 tv rb i > m 

ment to the \ atan on the pa)ii ut f m tiit t inn i va i i m i 1 f in 

annual x^azerana of ono anna in ic'’ tiin^ Ox ih t t ^ ldi ini i nl in \ li ni 
as now connrmed and fxona uh d k ci tli imno il u oi tki k t/u i n tin wh le 
vatan or tho lecogmzed sh^ o th i^of wxh be cou trted into pa \ ait p rpiit) 
heiitabk and tran iciablo in all legal m de 


Then follows a tabl8 showing the m,mo of the \aUn to bo 
Majmudari, the amount of land to be the village assessed at 
Es 1,650 of which Es 325 is doduotod in lieu of s. nmo 
and Es 825 is confiimed as emoluments to tho giaatees 

Now it apji’ais to us thit tho fiist claus“ ot this Samd do nlv 
does not go the length of gianti ig a i) thing moi^ ih i Ip bhue 
of the levenne, and this IS madi. clsiiei bv a consi laitiu.i ol 
the second clause which hys do\i i that in catni i cuuimst mcis 
the grant may be conveit^d into pii'vat-' pio])c..ii ft is 
admitted that no such convei Sion has tahen jhce 11 it hid, 
the 1 possibly there might have been loom loi th^ amnu'it 
that the grant had beei cenveired into a giant of the s ul 

The distinction between a giant of a 4i i ' <>1 the uveiuo 
and a grant of th- soil h„s been pointid ouu m. tbo oiso of 
Bamchandm v Few/. itmoW, vheio hidvdl, J, (jnuicl\Mtb 
appioval these lemaiks la cei tain oth'^i ca»-b ol Westiopp, C J 
“ Sanadi grants in mam aro, gmcially sp-uking, mou })1(1 }k ily 
described as alienations of the royal shiio in the pioducc of 
land, 16 , oi land revenue, than giants of land ” and again “ if 
words are employed m a grant, which evpiessl} , oi bv necessary 
implication, indicate that Government intends that, so far as 
it may have any ownership m the soil, that ownership may 

(1) (1882) 6 Bom 698 at pp 60% BOB. 
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pass to the grantee, neither Goyernment nor any person 
subsequently to the date of the giant denying tinder Govern- 
ment, can bo peimitted to say that the ownership did not so 
pass ^ ^ In the Saiiad m evidence here, whosoevei 

framed it was appaicntly detei mined that no ambiguity should 
exist as to what the foice of the teim ‘ village ’ might be , and, 
in oidei to be explicit, he added to the giant of the village in 
tnam the woids ‘ includuig the wateis, the tiecs, the stones, 
(including qiiniibs), the mines, and the hidden tieasiiies 
iheiein’’ These icmaiks wore again noticed with approval 
by Jenkins, 0 J , in the case of Bajya v BalknsJma Ganga- 
dhaf^^^ We think, therefoie, that the giant in this particular 
case must be held to be a giant of a shaie of the revenue and 
not a giant of the soil , and that, theiefoie, the fact that this 
village IS held by the ]U(lgment-clebtoi& does not entitle them 
to be held to be a >Licultiiiists m view of explanation (b) to 
section 2 of the Dekkhan Agiicultuiists’ Relief Act 

We accoidmgly set aside the oidei of the lower Oouit 
transferixng the execution of the decree to the Oollector and 
direct it to dispose of the execution application according to 
law Costs of the exociition up to date and of this appeal to 
be borne by the respondents 


Ofde^ set aside 

0 B. B. 


a) (1905) 29 Bom 415 


1911 . 


Ghunil\l 

Tamhadis 

t?. 

Biivnumatl 
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APPELLATE CIVIL. 


Before Sty Basil Scoti, Kt , Chief Jusiicc, ard Mr, Justice Ba^chhi, 

1911, SOB4BJI COOVAEJI (ox tgi\ m Di rrNDAM), Ai i lli A\r, t 1\ \L V BACIir^sATH: 

September 11, another (oeigi vl PcAiNTirr and IbCiioN Ptrciusii^, P .ki i ms 

Ctvil Procedure Code (Act Y of 190S), slcIioi s i7, 73, 0; ? \M, J tiJ 
Deciee — Lxecuiion — Adaihihcnl — iiplict to i fo lj.c uUq i i h i l k>in i i it, /clA- 
meat— Sak% action of the atlaclung irji luvt c^e utoi s ikcuc hi j %}f i cut vdo 
Cotiti — Withch anal of attaclm eni — 0 co by Cautjot irhcllo di i lui an and 
further sale — Oydei dUgcJ — Monty pt J info Con t jc oiv luuos i&mle^SiS 
liable to talealh distnlution — Qut lion 1 1 1 attiton — intd 
At the instance of t^\o jurlgmcnt-c^cdiiois the imino\ei]>lo pioiftitj/ of tlio 
3 xidgnient-debi}or was attached and his Ooher jadgineit-oiLditoi'> inciih put ui 
applications for execution without 1 su ng itt-'chmcdt On the elite hvcl foi tho 
sale { f the attached picpcrtv, tha^ is, on o 22iifl Stptcmba* 1*^09, the dcciee o! 
the two attaching ]udgment-ci ft* itoito were *^ati fit d by payDicnt of tne dec clal 
amounts in Court and the effect was the withdiawal of the attichmait iiiidci Cider 
XXI, Buie 55 of the Cnil Pioccduie Cede (Act V of 1S08) On the next « ftci the 
payment into Court an ex i mte ipp icat on was made to the Court and, according 
to the prayer m the apphoat on, tho Cruit cidtrcd latoible distiibut on of the 
money paid into Cou t and luiuhoi do of the yiopettics wl icn li d boon attached 
towaids fuither saoi&faction of the c ai i s of the judgmeut-cieditoi'n 

Held, reversing tho oidei tint b/ nitue of tht pa\m iit of ti 3 Sfiiid S'^ptcmbcr 
1909 tho attachment of the pioperty c^mo to an end ‘^nd ihac bo n^ no utiacV 
ment, there cou d be no oidoi fci fiuther sa c oi the |_iopeitics 2 ho mon ts winch 
were paid in to satisfy tho attaching cicditoiis cl cites and to m e ths ttaciimcut 
cou’’d not he tieated as assets by the Ccu t and as uch di^-tiibutab c iniong other 
3udgment-ored tois who had mciely appaccl foi cxtculion 

Yibudhapyiya li thamami v Yusuf Sahih^^\ refciitd to 

Money paid into Court for a paiticuhr piiipose as foi example, n idrj Older XXI, 
Eule 56 of tho Cnil Procedure Code (Act V of 1908), cou d not bo tioittd as issofcs 
distributable undei section 73 of the Code Tho “assets’ referad to m the 
section WO 10 assets ho cl in the pioc^.^s of execution 

The question imohod m tho appeal wa^ a qu otion in execution between the 
parties to decrees Therefore it fell under tlio pioAj ions of ^cc’^ion 17 of tho Civil 
Prooedure Code (Act Y of 1908) and tho oidei passed by the lower Court was 
appealable 

Second appeal against the decision of G D Madgavlar, 
Pistnet Judge of Suiat, confirming the older passed by 

• Seoona Appeal No. 694 of 1910. 

W (1905) 28Msd. S80. 
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Nagmlal V Besai, SaboiJmate Judge of Olpad, in an execution 
proceeding. 

Ono Soiabji Coovaiji indebt'^d te s’^veial ci editors Two 
of the cieditois, namely Kala E ogh nath and Bliaga Parabhn, 
obtained deciees against him ard in c mention attached his 
immoveable piopeii} Just about that time thiilj-two othei 
cioditois, who had obiaiiiad d'^ciccs igaust Sombji Coovaiji, 
applied f 01 execution of th^ii dim s burn auachment was 
asked foi On the dale h\ed fui the silc of th"' attached 
propeity, that Is, on the 23iid Rv.[)tembci 1009, the decretal 
amounts of the two altacliirg judgment-cieditois weie paid 
luto Coiiit, and the Nazii of the Coait passed icccipts foi the 
same On the 23id Soptombei 1^09 the other deciee-holders, 
whose applications foi execution weio pending, applied that 
the amount paid into Couxt should be ticited as assets and 
should bo distiibutcd lateal h vn o gbi aU the dbciec-holders 
The Court giantcdtho ap]_licationaid ciiiected that thepiopeity 
which alieady had been att'^cL.ed should be fuithei sold to 
satisfy the claims of the judgment-ciecntois. 

Against the said oidei Soiabji Coovaiji appealed to the 
Bistnct Court at Baiat on the 27lh Soptombei 1300, and while 
tbo appeal was pending his piopciiy vhich had been attached 
was sold on the 26th Oanuaiy 1910 On the 21st February 
1910 he applied that the sale should not be confiimed, but his 
application was dismissed on the 14ih Apiil 1910 Against 
the said order of dismissal he appealed to the Disliict Court 
which having confirmed the said older on the 30th June 1910, 
he preferred a second appeal, No 694 of 1910 

While the said second appeal w^as pending m the High 
Court, the appeal which Sorahji Coovaiji had presented to the 
District Couit on the 27th September 1909, was decided by 
that Court on the 30th June 1911 and the appeal was dis^ 
missed. 

T. B Demi for the appellant (defendant) 

D (?. Ba^i for the respondents (plaintiff and auction 
purchaser) : — We take a preliminary objection. The order 
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appealed against being passed under Order XXI, Eules 90 and 92 
of the Civil Procedure Code, is not appealable : Oo])^ Kocri v. 
Gopi LaP-\ Sheodhyan v. BliolmaW^'^. Tho addition of words 
“ or fraud ” in Eule 90 shows that the legislature intended to 
include all similar cases under this Eule. 

Section 47 of the Civil Procedure Code does not apply. The 
auction purchaser, who is joined as respondent 2 in the present 
second appeal, was neither a party to the suit, nor his represen- 
tative in interest : Maganlal Muiji v. Doshi Mulji BJtaic/iand^^K 
Assuming that section 47 applies, we submit that whore tins 
legislature provides two remedies, one, a general and auother 
specific, the latter excludes the operation of the former. 

T. B. Desai for the appellant (defendant) : — We submit that 
the order is appealable. It falls under section 47 of the Civil 
Procedure Code and not under Order XXI, Eule 90. No doubt 
the effect of our application, if granted, will be to set aside the 
sale, but that itself is not conclusive. Eule 90 applies w'hen 
the sale is sought to be set aside on the ground of fraud or 
material irregularity and not when the sale is bad as being 
without jurisdiction and absolutely void. Our contention is 
that after the tender of money on the 22nd September 1 909, the 
Court had no jurisdiction to proceed with the said two dar- 
khasts. Thus the question is between the same judgment- 
debtor and decree-holder. Therefore section 47 applies and 
the order is a];)pea!able. 

Upon the merits of the case we contend that the proceedings 
in execution after the 22nd September 1909 were without 
jurisdiction The amounts paid in Court satisfied the decrees 
of the two attaching creditors and receipts for tho amounts 
were passed by the Nazir. Therefore the Court should have 
proceeded under Order XXI, Eule 55 of the Civil Procedure 
Code which put an end to the attachment. 'ITiongh there 
was no attachment at the instance of the other decree-holders, 
and though they were not parties to the decrees under w'hich 

m (1894) 21 Oal. 799. (3) (1899) 21 AU. 8» 

(Sj (1901) 2S Bom. 631 at p. 686. 
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the attaoliments were levied, the lower Court treated the 
amounts deposited in Court as assets for the satisfaction of the 
claims of all decree-holders, and ordered further sale under the 
same attachment whicii "was not then in existence. This was 
wrong. The Court had no jurisdiction to continue the attach- 
ment or proceed with the t\YO darldiasts after the amounts 
recoverable tliereiiiider \vere paid up. The judgment-debtor was 
not bound to tender the amounts diu) to the other decree- 
holders who had not attached tlie propercy. The amounts 
'Were tendered specifically for the saitisfaction of the decrees of 
the two attaching creditors. Therefore the amounts could not 
be treated as assets within the meaning of section 73 of the 
Civil Procedure Code, The attachment having thus legally 
come to an end, further sale by the Court without a fresh 
attachment was bad and could not stand. It has been held by 
a Pull Bench of the Allahabad High Court that a regularly per- 
fected attachment is an essential preliminary to sales in execu- 
tion of simple money decrees and where there was no such 
attachment, any sale that might have taken place was not only 
voidable but de facto YOid : Malindeo Duheij v. Bliola Nath 
Such a sale must be set aside without any inquiry 
as to substantial injury : Bam Chand v. Bita-m BaJiJishi 

Nand Kishore v. MalaJc It may ])e argued that the 

first attachment should eniii'e for tlie ]>eiiefit of the other 
decree-holders, but it has been held that the discliarge of the 
judgment-debt of the creditor who luad levied attachment, 
renders the attachment inoperative with respect to all the 
creditors ; Kimlii Moonm v. Homhji Ediiljl Warden 

V. Govind 

The term assets ” refers to assets realized by some process 
in execution. 

The fact that the money was paid into Court in satisfaction 
of the attaching creditors’ debts cannot bring it under section 73 

(1) ”(1882) 5 All. 86. (3) (1SS5) 7 Ail. 289, 

(2) (1888) 10 xlil. 506. (4) (1899) 23 Mad. 478. 

(5) (1891) 16 Bom. 91 at p. 109. 
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of tha Civil Procedure Code ; Vibudhapriya Tirtliaswami v. 
Yusuf Sahih^'^K 

We, therefore, suhuiit that the proceeding! in e^oeutiou 
after the 22ad September 1903 were bad in law and should 
be set aside. 

D. G. Dahi for the respondents (plaintiff and auction pur- 
chaser) ; — The subs3C[U9nt sale was valid and tho amount 
deposited in Court was rightly held to be assets under sec- 
tion 73 of tho Code. Order XXI, Eule 55, should bo load uiih 
sections 73 and 64 of the Code. Attachment is le\icd for tho 
benefit of the decree-holder to prevent private alienation before 
sale so that the interest of a third party should not come in : 
Enhory Molmn Boy v. Mahomed Mujaffar Hossein^-K SJo 
without attachment is a mere irregularity and not a nullity. 
The earlier rulings of the Allahabad High Court are bad in 
view of tho subsequent decision of the same Court in Sheo- 
dhyaii v. Bholanath<-^'> and of the Calcutta High Court in KoMl 
Singh v. Edal SingM*h Order XXI, Eule 55, must be constiued 
with the help of section 13, clauso (2) of the General Clauses 
Act. Tho word “ amount ” in clause (1) and “ decree ” in 
clause (2) of Eule 55 should be construed to mean “ amounts ” 
and decrees . The other thirty-two decree-holders had put 
in their darkhasts and they were joined with tho two attaching 
decree-holders by the endorsements of tho Court on their appli- 
cations. Unless they were paid the attachment could not be 
withdrawn. Hence the money paid by the judgment-debtor 
into Court was paid to all the decree-holders and the attach- 
ment was continued with the necessary alterations. Esspond- 
ent 2 was a ho7ii fide purchaser who was not aware of the 
defect in the auction sale and as against such ho 7 id fide pur- 
chaser the sale cannot bo set aside unless it was absolutely 
without jurisdiction : Guru Prasad Sahu v. Mussamat Binda 
Yellappa v. Bamchandra^^K 


(H (1905) 28 Mad 380. 
(2) (1890) 18 Cal. 188. 
481 (1899) 21 All. 311. 


(1904) 31 Cal. 385 at p. .591. 
(5) (1872) 9 Bang. L. E. 180. 

C8) (1896) 21 Bom. 463. 
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We submit that section 73 of the Civil Procedure Code 
applies. The words held by Court ” in the section are new. 
The words in the corresponding section 295 of the old Code 
were ^‘realized by sale or otherwise in execution”. The 
change in the language was intended to bring within the 
operation of section 73 monies howsoever received : Sombji 
Edulji Warden Govind Molivnt Megh LaV Poorce 

V. 8 Mb For shad Manilal Umedram v. Nanahhai 

ManeJdaU^K 

The words shall be deemed to be withdrawn ” in Order XXT, 
Buie 55 are a statutory fiction: Em^oeror v. Kashia Antoo^^K 
The object of the introduction of the fiction was to enable the 
judgment-debtor, if necessary, to alienate the property by 
private sale as soon as the monG37 is paid into Court. The 
object was not to invalidate any subsequent sale without fresh 
attachment. 

Further, no attempt was made to prove substantial injury 
to the judgment-debtor by the omission to levy fresh attach- 
ment. The lower Court has found as a fact that no injury was 
caused to the judgment-debtor. 


1911 . 
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Scott, C. J. : — This is an appeal by the appellant from a 
judgment passed by the District Judge with reference to 
certain execution proceedings against him. 

Two creditors had obtained decrees and attached certain 
immoveable property of the appellant, and other creditors had 
obtained decrees but had merely put in applications for execu- 
tion without issuing attachment. The 22nd of September 1909 
was the date fixed by the Court for the sale of the attached 
property, and upon that date a third person, at the instance 
of the appellant, came to the Court with sufficient monies to 
satisfy in full the decretal claims of the two attaching creditors. 
The money was accepted by the Nazir of the Court and a 
receipt therefor was given to the person making the payment. 
The payment so made was made according to the provisions 


(1) (1891) 16 Bom. 91 at p. 109. 

(2) (1881) 7 Cal. 31. 


(3) (1903) 28 Bom. 264. 

(4) (1907) 10 Bom. L. E. 26. 
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of Order XXI, Enle 55, which says that where the amount 
decreed with costs and all charges and expenses tcsnlting fi'oin 
the attachment ot any propeity aio paid into Conii the 
attachment shall be deemed to be withdrawn. 

Upon this payment being made the appellant eoirndered 
himself free from any danger, for the moment, of the sale in 
execution of his immoYcable property, Init on the fclhiwing 
day, the 23id of September, an parte applicaiion was iinnle 
to the Court for distiibution of the mono\ paid foi tlie piirposi' 
of satisfying the claims of ihe attaching creditca's, and it was 
urged that the money was assets which woie distribatable 
rateably among all the creditors who had apjilied for execu- 
tion 

# 

On the 27th September 1909, the Judge assented to the con- 
tention of the applicants and ordered rateable distribution of 
the monies so paid into Court and salo of further properties 
which had been attached towards further satisfaction of the 
claims of the judgment-creditors. 

Against this order an appeal Mas preicned to the Distiict 
Court by the appellant, but long before it came on for hearing 
the sale of the other properties had taken place. The salo was 
held on the 26th of January 1910. 

On the 21st of Februaiy 1910, the appellant applied that the 
sale should not be confirmed but his application was dismissed 
on the 14th of April 1910. 

From that order of dismissal the appellant appealed to the 
District Judge who, on the 30th of June 1910, dismissed 
the appeal 

In Juno 1911, the appeal against the order of the 27tli of 
September 1909 came on before the District Court, but, as the 
question of the confirmation of the sale had already been 
decided by that Court adversely to the appellant, no further 
proceedings were taken on the appeal against the order of 27th 
of September, and the appellant comes to this Court in appeal 
against the order of the 30th of June 1910, 
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It was objected at the outset that this was a case in, respect 
of which no second appeal lay. 

We are of opinion, however, that it is a question in execu- 
tion between the parties to decrees and therefore it falls under 
the provisions of section 47 of the Code and is appealable to 
this Court. 

The main ground upon which the pleader for the appellant 
has based his argument is that by virtue of the payment on 
the 22nd of September 1909 the attachments upon the property 
must be deemed to be withdrawn, and that if there was no 
attachment upon the property the Court was not justided in 
ordering a further sale of the properties, nor was it jusxined 
in treating the monies which had been paid in for the purpose of 
satisfying the attaching creditors’ decrees and raising the 
attachment as assets held by the Court which were distri- 
butable among other judgment-creditors who had merely 
applied for execution. 

We think that the appellant is right in both contentions. Pro- 
perty can only be brought to sale after it has been duly attach- 
ed, and if the attachment came to an end upon the payment 
into Court on the 22nd of September 1909, the property was 
not duly attached at the time of the sale in January 1910. 
We think this is clear from the terms of Eule 55, Order XXI ; but 
if further authority is required we may refer to the judgment 
of the Madras High Court in Vibudhapriya Tirthaswami v. 
Yusuf 

The question remains whether the monies paid into 
Court for a particular purpose can be treated as assets 
distributable under section 73 of the Code. That section 
provides that “ where assets are held by a Court and more 
persons than one have, before the receipt of such assets, made 
application to the Court for the execution of decrees for the 
payment of money passed against the same judgment-debtor 
and have not obtained satisfaction thereof, the assets, after 
deducting the costs of realization, shall be rateably distributed 
among all such persons.” In the reference to “ the costs of 
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realization ” we have an indication that the legislatuie con- 
templated that the assets referred to should be assets hold in 
the process of execution. If we were to hold that money paid 
into Court under Order XXI, Eule 55, was assets hold by the 
Court within the meaning of section 73, v,e should be only 
nullifying the provisions of Eule 55 ; for, there w’oukl be no 
inducement to any judgment-debtor to procure a payment 
into Court of the amount of the claim of his attaching cri'ditor 
if the money could at once be absorbed by rateable distribution 
amongst a number of other creditors. 

Eor these reasons, we reverse the order of the lower appel- 
late Court, set aside the sale, and remand the darkhast to the 
lower Court for disposal according to law. 

The appellant will have his costs in this Court and the two 
lower Courts. 

Order reversed. 

G. B. R. 


APPELLATE CIYIL. 








VELCHAND CHHAGAISTLAL (oeiginal PiAiNTirr), Appellam', v, 

A FLAGG AND ANOTHER (ORIGINAL DEFENDANTS), ElSPONDBNTS, 

Contract Act (IX of 1872)^ section 74 — Loan — Default tn papmnt — MnJmncMl 
interest— Interest calculated in anhcijpation added to pnmipal-’DeiMliii—Belmf 




Ha dofondant received Rs 2,440 on a bond which he executed for Bs 6,500 in tho 
piamtiffs favour. The balance of the amount of the bond was made up of interest 
calculated upon the sum of Es 6,000 for 39 months at the rate of 1| per cent, per 
mensem added m advance. The amount was made re-payahle in monthly instalments 

of ^. 60 for the first 12 months and after that of Es. 100 for anothei 26 months 

« the balance at the end of the S9th month. In case of defanlt m payment of 
any instalment, the whole amount of the bond became due at once; hut if the 
pWntiff waited longer the defendant agreed to pay interest at 5 per cent, per month 
1 pajTOTOt. There was default in payment ; and the plaintifE sued to recover the 
mount of the bond together with interest at 5 per cent, per month. The Sub- 


* First Appeal 187 of 1910. 
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ordinate Judge hold that the stipulation for addition of interest m anticipation in tho 
^ffliount of the bond as also the stipulation for enhanced interest at the rate of 5 pa 
cent, per month on default were unenfoioeable at law and awarded the plamtiS’s 
claim for Bs. 2,440 with interest at the rate of per cent per month 

Meld, that bofch the stipulations were penal and therefore not enforceable in full by 
reason of the provisions of section 74 of the Indian Contract Act, 1872. 

Eibsi appeal from the decision of G. V. Saraya, First Class 
Subordinate Judge at Ahmed abad. 

Suit to recover money on a bond 

The bond in question was executed by Lient A Flagg 
for Es, 5,500 on the 29th September 1908 to Velchand Chhagan- 
lal. It was signed by Lieut. G*. W. Atkins as surety. It ran as 
follows 

“ Borrowed and received from Chaganlal Panaohand, hankers, Hasirabad, the sum 
of Bs. fifty-five hundred only (Bs 5,500), which sum we 3omtly or severally agree 
to repay the firm or their manager Velchand m Ahmedabad or at their option at 
Nasirabad or elsewhere in monthly instalments of Bs 50 for the first 12 months 
and after that of Bs. 100 for another 26 months and the balance at the end of the 
S9th month. Instalments to be given from the 5th November 1908. 

If we fail to pay any one instalment on due date as agreed above we jointly or 
severally promise to pay the whole amount of the bond at once on demand. 

But if the firm wait any longer we agree to pay interest at 5 per cent, per month 
till payment in full.” 

Under the bond Lieut. A. Flagg received Es. 2,440 in 
cash ; Es. 50, the first instalment which had become due 
then, was treated as paid ; and Es. 3,520 were added as interest 
calculated on Es. 6,000 at the rate of IJ per cent, per month. 
The amount of the bond was at first fixed at Es. 6,000 ; but it 
was reduced to Es. 5,500 on the defendant's pledging his life 
policy with the plaintiff. 

The first instalment which became due in November 1908 
was taken as paid. There was default in payment of the 
December instalment. The defendant did not pay any of the 
remaining instalments in time, though he paid Es. 886 to the 
plaintifi in small sums. 

The plaintiff filed this suit on the 1st April 1910, to recover 
the unpaid balance of Es. 5,500 and claimed interest over it from 
December 1908 to the date of the suit at the rate of 5 per cent, 
per mensem. 


lt)5 

1911 


VELCHA]i^B 

D. 

Plagq. 



166 


THE INDIAN LAW EEPOETS. [VOL. XXXVI. 


1911 


VEtOHAND 

V. 

Biagg. 


The Subordinate Judge found that the amount actually 
advanced under the bond was Es. 2,440, which he decreed in 
plaintiff’s favour, with interest at the rate of 1| per cent, per 
month. He held that both the stipulation for addition of 
interest in the amount of the bond, and the stipulation to pay 
further interest at the rate of 5 per cent, per month were 
unenforceable at law. 

The plaintiff appealed to the High Com t. 

Coyaji, with Batanlal Banchhoddas, for the appellant. 

The respondents did not appear. 

The following cases were referred to in the course of argu- 
ment -—Velchand v. JfairoersW ; San v. Bamji^^'^ ; Prayag 
Eapri V. Shyam LaW ^ ; Bai BalImJien Dass v. Baja Bun 
Bahadoor SingW' ; and Kirti Chunder Chatter jee v. J. J.Atlm- 
son^^K 

Scott, G. J. : — The appellants are a firm of money-lenders 
who through the agency of a firm of commission agents in 
Bombay advanced to the first respondent a sum of Es. 2,440 on 
or about the 14th of October 1908. Prior to that payment an 
agreement upon a stamped paper of Es. 30 was signed by the 
first respondent for whose benefit the payment was made. By 
that agreement he stated that he had received from the 
appellants Es 5,500 which he and the second defendant, who was 
then intended to sign as a surety, agreed to repay in Ahmedabad 
or at the option of the appellants in Nasirabad or elsewhere 
in monthly instalment of Es. 50 for the first 12 months 
and after that of Es. 100 for another 26 months aaid the 
balmce at the end of the 39th month, the instalments to 
begin from 5th November 1908. And it was stipulated in 
two subsequent clauses as follows » If we fail to pay any 
one instahnent’on due date as agreed above we jointly or 
severally promise to pay the whole amount of the bond at once 
dn demand. But if the firm waits longer we agree to pay 
interest at 5 per cent, per month till payment in full.” 

W (1909) as T.Ii. B 899, (3) ( 1903 ) 31 Caj. 

W (1904) 28 Bom. STl. (1883) L. B. 10 1. A. 168. 

. ®(1906)10 0.W.N.640. 
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The second respondent signed the agreement as surety on the 
14th of October 1908, the date upon which the payment of 
Es. 2,440 was made. 

It is noted by the learned Subordmate Judge that the balance 
of Es. 5,500 is made up of interest calculated upon the sum of 
Es. 6,000 for 39 months at the rate of per cent, per mensem 
added in advance. That would make a rate of interest exceed- 
ing 3 per cent, per mensem upon the original advance. At 
the time of the suit the 39 months’ period had not expired, 
for the suit was filed upon the 13th of April 1910. But the 
plaintiffs alleged a cause of action by reason of the failure of 
the respondents to pay due instalments after demand made. 
That cause of action arises under the first stipulation which we 
have referred to. The plaintiffs base a claim for interest at 
5 per cent, per month upon the second of the stipulations 
referred to. 

The learned Subordinate Judge has come to the conclusion 
that both these stipulations upon which the claim in the 
suit is based are penal and therefore not enforceable in full 
by reason of the provisions of section 74 of the Indian Contract 
Act, and he refers to illustration {g) to that section as showing 
that this is a case to which section 74 is directly applicable. 
That illustration runs as follows : — “ A borrows Es. 100 from B 
and gives him a bond for Es. 200 payable by five yearly 
instalments of Es. 40, with a stipulation that, in default of 
payment of any instalment, the whole shall become due. This 
is a stipulation by way of penalty.” Again, the stipulation 
whereby interest at 5 per cent, per month is payable upon the 
sum due is a stipulation for increased interest from the date 
of default which, as the explanation of the section shows, may be 
a stipulation by way of penalty. In the present case it is a stipu- 
lation to pay 60 per cent, interest upon a sum which is originally 
made up very largely of interest at an exorbitant rate. We 
have, therefore, no hesitation in holding that the second 
stipulation also is one by way of penalty. 

Various money-lenders’ cases have been cited to us decided by 
the Indian Courts and one decided by Mr. Justice Barling in 
B 1058—1 
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the King’s Bench Division in England. The English case 
appears of considerable similarity to the present one and the 
plaintiffs were the same in both cases suing upon agreements 
in very much the same form. It is to be observed, however, 
that the provisions of section 74 and its illustration (^) iverc 
not brought to the notice of the learned Judge. Himilarly in 
the Indian cases section 74, as amended by Act VI of 1899, 
does not seem to have been brought to the notice of the Court 
in argument. 

We are of opinion that the learned Suboidmate Judge has 
rightly decided this case. He has allowed one-and-a-half per 
cent, per mensem, that is, interest at 18 per cent, upon the 
amount actually due in respect of sums advanced. This we 
have no doubt is reasonable compensation. 

We affirm the decree and dismiss the appeal. 

Decree confirmed. 

E. B. 


OEIGINAL CIVIL. 


Before Mr. Justice Bavar, 

ABDUL EEHMAN BAPDSAHBB and othbbs (PDAiNTis'rs) v. 

OASSUAI EBEAHUVe and othees {DDrENDANTs}.* 

Oiml Procedure Code (Act V of 1908), section 93 — Sanction of Advocate-Qeneral 

Phmt amended— New defendant and prayeis added— No sanction of Adiocate- 
Qeneral to amendments. 

Two plamtifEs as relators, having previously ohtaanoa the sanction of the 
Aavooate-General unaer section 92 of the 0ml Prooeduro Code, filed a suit 
agMnsfc three defendants in respect of certain charitaHe properte. When the 
Sfflt fm oahed on for hearing two of the defendants were struck eg and the plaintife 
asked for and obtained leave to add another person as defendant and they amended 
the plaint and prayed for certain rehefs against the added defendant. Ho sanction 


Suit No. A50 of 1909. 
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of the Advocdte-GenerAl was obtained previous to the amendmont of the plaint 
and the ad.difcion of the new defendant. 

that the plaintiffs were not entitled to maintain the smt against the added 
defendant on the ground that no sanction of the Advocate-Geiioral was obtained 
previous to his being made a defendant in the suit and pie\ious to the amendment 
of the plaint. 

AUo'imij^^Gemraly Fellows^-) followed. 

The facts of this case appear from the judgment. 

Strmigman, Advocate-General, with Jaffe^bhm for the 
plaintijffs. 

M%rm and Khan for defendants. 
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Davae, J. — On the 15th of June 1909, the two plaintiffs 
filed this suit against three defendants, Mahomedali Ebrahim, 
Oassum Ebrahim and Gawasji Motabhai, alleging that the 
property in the plaint mentioned was religious charitable 
property, that the first two defendants had arranged to mort- 
gage the said property to the third defendant pursuant to an 
order obtained from the Court and got from him Es. 500 as 
earnest money, that though the intended mortgage fell through 
the third defendant had obtained a collusive decree against 
the first two defendants and that the third defendant had 
attached the said charitable property and was about to have 
the same sold 

They prayed for a scheme, for a declaration that the order 
authorizing the mortgage was null and void and might be set 
aside, for an order restraining the sale, for accounts, and for 
further and other relief 

Pending suit the first defendant died. The suit was called 
on for hearing before me on the 16th of August last when his 
name was ordered to be struck off. The second defendant 
did not appear and the third defendant agreed to remove his 
attachment and pay certain costs and went out of the suit. 
It was then stated to me that one Abdul Eehman bin Ahmed 
claimed to be the owner of the property and it was necessary 
to add him as a party defendant and proceed with the suit 
against him. The plaintiffs applied for leave to add him as a 
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defendant and to amend their plaint. Their application was 
acceded to and the suit stood over. 


The plaintiffs before the institution of the suit had obtained 
the sanction of the Advocate-General under section 92 of of the 
Civil Procedure Code and such sanction is endorsed at the foot of 
the plaint and bears the same date as the day on which the 
plaint was admitted. 


Pursuant to the order of the 15th of August 1910 the plaint 
was amended on the 4th of October 1910. Mahomedali 
Ebrahim’s name was struck off. Gassum Ebrahim became the 
first defendant, Cowasji Motabhai became the second defend- 
ant, and Abdul Eehman was added as the third defendant. In 
the body of the plaint the plaintiffs added two paragraphs and 
three prayers. In the added paragraphs they allege that after 
the filing of this suit the third defendant had taken forcible 
possession of the said charitable property, got the same trans- 
ferred to his name in the Collector’s books, and had been 
since then in possession recovering the rents and profiits 
thereof and appropriating the same to his own use. 

The added prayers ask that the thud defendant may be 
ordered to hand over possession of the property to the trustees 
to be appointed by the Court, that it may be declared that he 
IS not a fit and proper person to be the Mujamr of the Durgah, 
and that pending suit a Eeceiver may be appointed to take 
charge of the property. No sanction was obtained from the 
Advocate-General previous to the amendment of the plaint. 

In his written statement the third defendant contends that so 

far as he is concerned, this suit is bad, as the consent of the 
Advocate-General was not obtained to the institution of this 


md bM that he did not wish to contest the suit. The case 
against the second defendant had been dealt with and he 
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appear at the adjourned hearing. The third defendant appear- 
ed by counsel and the first issue raised by the learned counsel 
on his behalf is “ whether the plaintiffs can maintain this suit 
as against the third defendant Abdul Rehman.” This issue 
was argued as a preliminary issue and I reserved judgment. 

It is conceded that this is a suit which falls within the pro- 
visions of section 92 and the plaintiffs could not have instituted 
the same without the sanction of the Advocate-General. The 
only question raised by the learned Advocate-General was 
whether any further sanction was necessary previous to the 
amendment of the plaint and the addition of a new defend- 
ant. He also contended that the third defendant had waived 
the objection if valid, and put in certain correspondence 
previous to the amendment in support of his contention. 

As to the first point, if we turn in the first instance to the 
English practice, it is quite clear that the previous sanction 
of the Attorney General is necessary before an amendment 
could be made in an action instituted by relators in respect of 
public charitable properties. 

In Attorney -General v. TJie Ironmongers’ Oompany^^^ it was 
held that a relator's action is the action of the Attorney 
General, the Master of the Rolls at the end of the case remark- 
ing that he did not know anything more important to the 
general interest of charities and of the public so far as it was 
interested in charities, than that the authority and discretion 
of the Attorney General in ail these proceedings should be 
maintained perfectly unbroken, unfettered and unbiassed. 

In Attorney -General v. Fellows^^, the Lord Chancellor said 
that an amendment could not be permitted without the sanc- 
tion of the Attorney General. If it were, the whole information 
except the introduction might be changed. The order in 
that case was to take the information off the file with costs. 

The Indian authorities seem to point the same way. The 
object of providing that in charity suits the previous sanction 
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of the Advocato-G-eneral should be a condition precedent to 
the institution of the suit is to save trustees from harassing and 
vexatious actions at the instance of irresponsible parties. The 
Advocate-G-eneral considers the facts placed before him and if he 
finds that the proposed suit is a necessary or a proper one, he 
sanctions the same. If after he has exercised his discretion 
and authorized a suit of a particular nature, praying for 
particular specified reliefs against particular parties, the relators 
are permitted to change the nature of the suit and pray for 
reliefs not contemplated at the time of the institution of the 
suit and that against parties other than parties against whom 
the Advocate-Greneral has sanctioned the suit, the safeguard 
provided by section 92 of the Civil Procedure Code would be 
wholly defeated and the effect of the section would be practically 
nugatory. 

In Saijad Hussein Miyan v. Collector of Eaira^^\ a Division 
Bench of our Court held that when sanction was given to the 
institution of a suit under section 539 of the Code of Civil Proce- 
dure, Act XIV of 1882, which section with some alterations 
corresponds with section 92 of the present Code, the suit must be 
limited to matters included in the sanction. The learned 
J udges held that it was not competent to the Court to enlarge 
the scope of the suit and grant reliefs other than those included 
in the terms of the sanction. 

That the sanction of the Advocate-Greneral is a condition 
precedent to the institution of the suit is very clear from the 
wording of the section itself and if any authority is needed for 
this, it is furnished by the decision of the Allahabad High Court 
in Gopal Dei v. Kanno De^^^\ 

If it is a condition precedent to the institution of the suit, 
it is quite clear that it is equally a condition precedent to the 
amendment of the plaint, more especially if by the amend- 
ment other party or parties are added to the suit and other 
reliefs are claimed against such added parties. 

On the 15th of J nne 1909 the Advocate-Greneral gave Ms 
sanction to the institution of this suit which was the suit as 

W (1896) %1 Boxa 267. ( 2 ) (agog) 26 All* 
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it was framed then. The amendment refers to a cause of action 
which arose after the institution of the suit and the reliefs 
claimed against the third defendant are quite distinct from the 
reliefs claimed originally against the other defendants. The 
Advocate-General had no opportunity of considering the case 
against the third defendant. He has sanctioned no suit against 
him. Tliough the third defendant is distinctly and specifically 
referred to in paras. 2 and 4 of the plaint as it was originally 
framed, the plaintiffs loft him out of the suit. It was only 
when his solicitors wrote and claimed that his client ought to 
he made party to the suit that the plaintiffs consented to 
add him as a party defendant. I see nothing in the corre- 
spondence that could possibly lead me to hold that the third 
defendant has at any time waived his objection which he has 
formulated in his written statement. 

I hold on the first issue that the plaintiffs are not entitled 
to maintain this suit as against the third defendant on the 
ground that no sanction of the Advocate-General was obtained 
previous to his being made a defendant in the suit and previous 
to the amendment of the plaint. 

The suit as against him must be dismissed and the plaintiffs 
will pay all his costs, including costs reserved. 

Sait dismissed. 

Attorneys for the plaintiff* Messrs- Jamseiji, Bustamji & 
Devi das. 

Attorneys for the defendant : Messrs. Edgelow, Gtdabehmd, 
Wadia d Go.; and Mirza, Mirza <& Mangaldas, 
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1911, 
August 30. 


APPELLATE CIVIL. 


Befou M't, Justice Beaman and Mr. Justice Hayimrd. 

MAHABANA BANMALSINGJI BHAGWATSINGH THAKOBESAHEB (obi- 
GINAL Ddfendant 1), APPELLANT, 7;. BHATT MAHASHANKAB NILKANTH 
(oBiGiNAL PL 4 .iNTirr), Eespondent, AND, BHATT MAHASHANKAB NIL- 
KANTH (oEiaiNAL PLAiNTirp), Appellant, v . MAHAEANA EANMAL- 
SINGH BHAGWATSINGH and another (obig-inal Dlfendanis), Bespondents.* 

Limitatim Act (X7 of 1877), ai tide IMSummai y cess— Into est 
%n immoveable p opei ty. 

The light to levy Summary cess, whether it oiigmated in igreemeiit or in unlaw- 
ful exaction, is an interest m immoveable property and is governed by twelve 
year's* limitation under Article 144 of the Limitation Act (XY of 1877). 

Oboss-Second Appeals against the decrees of Dayaram 
Qidumal, District Judge of Ahmedabad, in appeals Nos. ‘209 
and 211 of 1907, confirming the decree of K. Bailee, Assistant 
Judge, in Original Suit No. 1 of 1904 

Suit to recover damages for levies alleged to be unauthorized. 

The plaintiff was the holder of certain alienated land 
(Barkhali) in the village of Javraj in the Sanand and Koth 
estate in the Ahmedabad District. The estate was adminis- 
tered by the Talukd4ri Settlement Officer, Bhimbhai, on behalf 
of the Thakore of the said estate. On the 11th March 1903 
the said Tdlukddri Settlement Officer issued notices to the 
plaintiff requiring him not to remove the crops from his fields 
until he had paid the Summary, Salami and Local Fund cesses 
due on his lands. Subsequently on the 6th May 1903 another 
notice was given to the plaintiff by the Deputy Manager of the 
Sanand and Koth estate, the said Talukdiri Settlement Officer 
being on leave, and to enforce payment certain quantity of 
wheat was attached, but the attachment was removed on the 
27th June 1903. Subsequently, on the return of Bhimbhai 
from leave, he issued a notice to the plaintiff and attached 
fectth plaintiff some silver anklets weighing 183 tolas and put 
them up for auction. 


* Oross-Seoond Appeals Nos. 827 sad 900 of 1909, 
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The plaintiff, therefore, brought the present suit on the 
4th January 1904 against the Talukclari Settlement Officer, 
Bhimbhai, praying for (1) a decree against the defendant for 
Es. 25 damages due to illegal attachment of the wheat, (2) the 
return of the anklets illegally attached, and (3) perpetual 
injunction against the defendant restraining him from selling 
the silver anklets. 

A temporary injunction was granted to prevent the sale 
of the anklets. The injunction was, however, withdrawn by 
an order, dated the 26th Eebiuaiy 1904, of the District Judge 
of Ahmedabad, who directed that the Thakorc of Ranand and 
Koth should be joined as a co-defendant. Afterw ards Bhimbhai 
died and his successor in the Talukdari Settlement Office was 
brought on the record. 

The defences raised were, biter alia^ that the Thakore had 
a prescriptive right to levy the cesses complained of inasmuch 
as the Salami had been levied for over 100 years, the Summary 
cess was levied, though not under the provisions of the Sum- 
mary Settlement Act, for 35 years, and the Local Fund for 30 
years, that the notices served on the plaintiff w^ere legal and 
the plaintiff was not entitled to any damages, that the plaintiff 
was liable to pay to the Thakore of Sanand and Koth annually 
Es 76-0-7, that is Es. 27-3-0 as Summary, Es. 34-9-11 as 
Salami and Es. 13-3-8 as Local Fund, that the anklets having 
been sold for the satisfaction of the cesses due by the plaintiff, 
he was not entitled to their restoration or their value, that the 
suit was barred by sections 4, 6 and 11 of the Land Eevenue 
Jurisdiction Act (X of 1876) and that the suit against the 
Talukddri Settlement Officer was not maintainable. 

The Assistant Judge found that the lands in suit were 
exempt from payment of Summary cess but not from payment 
of Salami and Local Fund, that the notices served upon the 
plaintiff were legal with respect to Salami and Local Fund 
and illegal with respect to Summary cess, that the plaintiff 
was not entitled to recover damages from the Talukddri Settle- 
ment Officer and he could not recover Es. 100 for the vedue 
of the anklets, that the suit as against the Tilukddri Settlengenl 
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Officer, defendant 2, was barred by section 6 of Act X.of 187G 
but not by section 4, that the plaintiff was entitled to the sum 
illegally recorered from him on account of Summary only and 
that the plaintiff and his predecessors in title paid Salami 
before 1869. The Assistant Judge, therefore, decreed thai. the 
plaintiff should recover from defendant 1, Thakore of San and 
and Noth, Es. ‘27-3-0 on account of Summary. The suit as 
against defendant 2, the Talukdari Settlement Officer, u-as 
dismissed. With respect to the Summary .cess the A.s,sistant 
Judge remarked : — 

I now come to the quc&ijou of the Summary ccss. The dufenclaiit has aduiittoil 
that this iMiot levied iindor the Summary ScfLlerneni Act, hut was ]f\ied hi A-D. 
1869 in accordance with the ancient righi'S of the Darliar, Pie liases hi;, eluiin on 
prescription. This claim in my opinion cannot stand. Xo evideuco lias been 
brought to shoAv that a Gujarat Taluhdar has the Sovereign right of imposing 
taxes. This cess then was illegal m its origin, and following 1 Bombay 70 I hold 
that it is impossible therefore for the defendant to acquire a prescriptive right in 
levy it. 

The defendants and the plaintiff presented separate ajipcals, 
IsTos. 209 and 211 of 1907 respectively, to the District Court 
which dismissed both the appeals observing : — 

In the written statement the defendant said the ‘‘Summary” was levied by 
prescriptive right. There is no Gujarati v.crd lilce *'* Summary ” and it U clear that 
a cess was levied by the Durbar after Bombay Act TII of 1867 came into force. 

The Durbar was a Tulukdar and was not liable to pay the Summary ce..,-?:. It is 
not shown to have heen a part of the quit-rent leviable like the old Sal^imi, and the 
observations at page 248 of I. L. E. YI Bom. 24 1 apply. 

No prescriptive right h proved {vide 8 Bom. H. 0. R. 166 ; aho T. L. R. 8 Rom. 
398, 14 Bom. 526, 4 Bom. 79). 

Defendant 1 and the plaintiff preferred Cross-Sccoml Appeals, 
Nos. 872 and 900 of 1909, respectively. 

Defendant J in his second appeal, No. 872 of 1909, urge^d 
inter a/ia that (1) the lower Court erred in holding* that the 
lands held by the plaintiff were exempt from tJie payment 
of the cess styled ‘ Summary Ho the appellant, (2d the lower 
Court ought to have held that where nothing w’as proved to 
show a limitation of the Talukdar’s right to enhance or impose 
a cess by the terms of the grant, he had every right to levy 
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any cess within the limits of the village Dharo, (3) the lower 
Court erred in holding that the appellant had not acquired the 
right to levy the Summary cess and (4) the lower Court ought 
to have held that the plaintiff was estopped from questioning 
the appellant’s right to levy the cess in dispute when on his 
own admissions he had paid the same without protest for more 
than 20 years. 

L. A. Shah for the plaintiff (respondent in S. A. 827 and 
appellant in S. A. 900). 

JS. J, Desai with N. E. Mehta for defendant 1 (appellant in 
S. A, 827 and respondent in S. A. 900). 

Beaman, J. : — This suit was brought by the plaintiff against 
the Talukddri Settlement Officer of that time, Mr. Bhimbhai, 
to recover damages for certain alleged wrongful acts performed 
by the defendant in the recovery of certain cesses, which he 
alleged to be due from the plaintiff. 

Before the suit had proceeded far, it appears that the 
Tdlukddri Settlement Officer, through his pleader, applied 
that the Thakore of Sanand and Koth, whose agent he (the 
T41ukd4ri Settlement Officer) was in these proceedings, should 
be joined as a necessary party. The Assistant Judge of Ahmed- 
abad raised a preliminary issue and held that the Thakore of 
Sanand and Koth was a necessary party to the proceedings. 
He was accordingly joined ; but no amendment appears to have 
been made of ‘the plaint and no further relief claimed against 
the Thakore, who then stood on the record as the second 
defendant. 

During the pendency of the litigation Mr. Bhimbhai died. 
His successor in the office of the Talukdari Settlement Officer 
was then put upon the record in his place. It is to be observed 
in connection with this brief history of this case that the 
results have been a little startling and we think a little 
irregular. 

The suit against the original defendant was in form a purely 
personal action ; but the District Judge was of opinion that 
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before the defendant’s liability for damage, in respect of the 
acts complained of, could be made out, certain questions would 
have to be investigated in which the Thakore of Sanand bad 
an interest. These questions broadly were : — ’Whetbor the 
Thakore of Sanand was entitled to levy three cesses called 
Salami, Summary and Local Fund upon the lands of the plaint- 
iff. Still it is to be borne in mind that the reliefs actually 
prayed for by the plaintiff were exclusively reliefs against the 
original defendant No 1 personally. Fie had asked for damages 
and for an injunction restraining the said defendant No. 1, Mr. 
Bhimbhai, from selling some anklets, which had been attached 
for failure to pay the Daibar demands 

It is quite clear, I think, that this being a personal action, 
no liability could have descended from Mr. Bhimbhai to his 
successor in the Talukdari Settlement Office on the pleadings 
as originally framed, and never, since so far as we could 
ascertain, amended. Still less, apparently, could any relief have 
been obtained upon those pleadings against the second 
defendant, now appearing on the record as the first defendant, 
the Thakore of Sanand. No relief was asked for against him, 
and it certainly appears strange that the result of this litiga- 
tion should have been to award the plaintiff a relief against the 
defendant No. 1 (appellant) which he (the plaintiff) had never 
asked for. 

Going, however, a little more closely into what was probably 
intended in the Courts below, it appears to us that when the 
Thakore of Sanand was added as a party the Courts contem- 
plated the claim for damages against the original defendant, 
Mr. Bhimbhai, being extended, so far as the liability could be 
shown in him, to the Thakore of Sanand. When we look to 
the frame of the issues we can entertain no doubt that before 
the case was tried the Thakoie of Sanand was in full possession 
of the plaintiff’s substantial contention against him that these 
levies by his agent, the Tdlukddri Settlement Officer, were 
nnafithorized. We do not think, therefore, that the Thakore 
y?as in any way prejudiced by the somewhat unusual course 

peocedure adopted in the Courts below. 
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On the issue which he was interested in contesting, he 
appears to have had full opportunity of laying before the 
Court all the evidence upon which he relied. We have been 
much impressed with the argument that since this issue was 
merely incidental to the substantial claim for damages, which 
was personal in the first; instance at least to the defendant 
Bhimbhai, the Thakoie of Sanand has not had that full oppor- 
tunity, to which he was entitled, of having the question 
whether over the whole of his estate levies of this kind are or 
aie not authorized fully investigated and answered. We 
should have been disposed to give more weight to that conten- 
tion had we not come to the conclusion, after giving our best 
attention to the elaborate arguments addressed to us on both 
sides, that the Courts below have come to a wrong decision 
and that the appellant is entitled to succeed here ; so that 
whatever irregularities are to be detected in the procedure 
of the Courts below, these irregularities could only have been 
insisted upon as prejudicing the appellant, and since the appel- 
lant has succeeded here, we need not, we think, dwell further 
upon them. 

There is this, however, to be pointed out that the Courts 
below, while decreeing part of the ]?laintiff’s claim against the 
Thakore, whose estate is still under management, dismissed the 
suit altogether, as indeed we think they were clearly bound to 
do, against the Tdlukdari Settlement Officer, who had been 
substituted merely in his official capacity for his predecessor 
upon whom the tort was charged. 

Had the decisions of the Courts below been confirmed, it is 
easy to see, the difficulties might have arisen, as a result of 
their thus dismissing the suit against the official manager of 
the Thakor’s estate, while decreeing a part of it at least against 
that estate still under management. 

We come now to consider the substantial question in issue 
between the parties. The Courts below have found that the 
two out of the three contested levies were authorized ; and 
although there has been a cross-appeal, Mr. Shah has conceded 
that if we are of opinion that the third of these levies is also 
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aaithorized, it would be taking up our time iiiiprofitably to 
press Ills cross-appeal in respect of the fonnor two Wi; may, 
therefore, confine our attention exclusivtiy to llir !. vy of 
Summary, which the Courts below found to have hi eii u:i- 
authoiiised and in respect of which the\ allowed i he 
damages against the appellant. 

The facts are not in dispute. The levy originated in llu: 
year 1809, so that its origin is not in doubt or niiccriainty. 
Since then it has been paid unintcrrupl.'dly and without 
dispute by the present plaintiff. But the Coiuls inlow found 
that the Thakoro of Sanand could fall back upon no pn '-crijitlee 
right to continue a levy which was in its oiigm Uiui.nliu'nzod. 
That is the sole ground of theii decision. Avonlmg as far as 
possible the use of a word of so ambiguous a connotation as 
prescription ” or “ prescriptive,” wo think that this case 
falls to be decided under the terms of the Indian Slatute of 
Limitations. 

First w'c are to consider whether a levy of this kind is an 
interest in immoveable property, within the meaiiing of AiHeles 
142 and 144 of the second Schedule of the Limitation Act. 
Being a Summary (cess), where it is levied in the Eogulalion 
Districts, there could bo no doubt or uncertainty as to its true 
moaning. Whore the Summary Settlement was introduced, 
we shall be speaking now very broadly, the objoi-t was to 
asceitain what persons were entitled to hold tlieir lands free 
from pajinent of assessment. Where persons so claiming 
were able to establish complete titles no difficulty arose; ])ut 
where tbe titles although alleged were not clear, those claiming 
under them w'ere unable to establish them in their complotoness, 
the Summary Settlement allowed them to commute for the 
pajunent of assessment in full, upon the basis of their really 
having had some title, though its precise nature W'asunascm'tain- 
able, bythe payment of what is called Summary tcoss). If 
that had been the procedure followed in the Tdhikdari estate 
of Sanand, then we think there can be no qitestion but that 
such a commutation in lieu of payment of full assessment 
would have been such an interest in immoveable property, as 
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for example the Toi’a Oiras Haks. The Tora Griras Haks, which 
were not more than a money commutation for black-mail, 
formerly levied on certain villages, have been held by the 
Privy Council to be an intej-est in immoveable property. So, 
we think, that the payments under tho Summary Settlement 
fall under the same piinciple and are governed by that decision. 
It is alleged, however, on behalf of the defendant that nothing 
of the kind occurred in Sanand. Seeing, howe'ser, that the 
levj’ of this cess aluioat Fvnehronized with tho introduction 
of the Sunuuarj Settlement in the Regulation Districts and 
that its name is clearly borrowed from that Settlement, wo 
entertain no doubt but that the Barbar of Sanand levied or 
intended to levy it upon the same principles. If so, it is refer- 
able in reality to an agreement between the parties, and if that 
were found as a fact, then there would be no need to go further 
and rely upon tho law of limitation If on the other hand tho 
Darbar, without any preliminary inquiry or agreement, and 
against the v ishes of its subjects, imposed this new ccss as 
merely unauthorized exaction, it appears to us that its 
position for ihe purposes of limitation would be still stronger ; 
and this is what the plaintiff-respondent alleges actually 
' occurred. 

Now the exaction of a cess of this kind, the incidence of 
which is upon real pi'oqierty and in no sense upon the person 
for tho time being in possession of it, appears to us to he 
beyond all doubt an interest in the immoveable property, both 
within the numerous definitions of that term to be found in 
our various statutes, and under the principles of the decision 
of the Privy Council upon the Tora Giras case. 

Since then this interest in immoveable property, whether 
it originated in agreement or in unlawful exaction, has been 
enjoyed by the defendant-appellant for more than forty years, 
uninterruptedly before suit, we are entirely unable to see how 
tho provisions of Article 144 of the second Schedule of the Limi- 
tation Act are to be evaded. We think that there can be no 
question that if we are correct in holding that this levy is an 
interest in land, the uninterrupted receipt and enjoyment of 


1911 . 

SIKGJI 

SHAKKAB. 




182 


THE INDIAN LAW EEPOBTS. [TOL. XXXVl, 


1011 . 


Banmal- 

SIK<3n 

v» 

I^Uha- 

SHANKAR. 


it by tlie defendant -appellant must be adverse, in the fullest 
sense of that Article, to the plaintiff-respondent. For if it 
is an interest in land, then the enjoyment of it by the persons 
claiming it, whether that enjoyment took the form of the 
commuted money payment or goes the length of actual enjoy- 
ment of so much of the immoveable propert 3 ’-, seems to us to 
make no difference for the purposes of limitation aiul is in 
each case plainly adverse to the person owning the remaining 
interest in that immoveable property. 

In this view the case becomes one of great simplicify 
Since, as we said, the enjoyment of the Darbar has been 
adverse for considerably more than the statutory period and 
beyond all question to within not less than twelve years of the 
suit, the right upon which the plaintiff founds his claim 
against the Darbar is, in our opinion, incontrovertihly time- 
barred, and the plaintiff’s claim for damages founded on the 
alleged invasion of this right must bo rejected, so far as the 
defendant -appellant is concerned We therefore think that 
the decision of the lower appellate Court was wrong and that 
the plaintiff’s suit must now be dismissed against the Darbar- 
appcllant, as it has already been dismissed against i he second 
defendant, the Talukdari Settlement Officer, with all costs. 
The Cross-Second Appeal No. 900 of 1909 is dismissed with 
costs. Also Second Appeal No. 898 of 1909 is dismiss<'d with 
costs. 


Appeals dismissed. 


G. B. B. 
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Before Mr. Justice Chmiiavarhar and Mr. Justice Batchelor, 

BBVIDAS VALVL BHANJI and another (original Defendants), Appellants, 
V . YITHADDAS KASHIDAS (original Plaintiff), Respondent.® 

DehhJian Agriculturists'* Belief Act (XVII of 1879)^ sections 39, d.S\ — Conciliation'^ 
Time taken up in conciliation pt ocee hn/s — Ejcclusion of twie—^Ijiinitation, 

The plaintiff sued on a promissory noto dited the 12th ot Juno 1905. He first 
applied on the 23rd May 1903 for a conoihator’s cortific ite uador section 39 of the 
Dekkhan Agriciilturiata’ Kehof Act, 1879 ; and obtained it on the 31st August 1908. 
Then on the 10th September 1933, both he and the defend int made a joint appli- 
cation for conciliation. The conciliator held that the firot certificate that he had 
granted had become useless ; and gave a fro.3h certificate on the 3rd December 1908. 
The suit was brought on the 11th December 1908. It was contended that the suil 
was barred by limitation. 

Held, that the suit was within time, inasmuch a> the whole proceeding from 
the 23rd of May 1903 to the 3rd of December 1908, was one and continuous, and 
that period should be excluded under section 48 of the Act. 

Secohd appeal from the decision of J. Scotson, Assistant 
Judge of KhAndesh, reversing the decree passed by S. E. Koppi- 
kar, Subordinate Judge, at Nandnrbdr. 


* Second Appeal No. 748 of 1910. 

t Sections 39 and 48 of the Dekkhan Agriculturists' Relief Act (XYH of 1879) 
ran as follows ; — 

39. When any dispute arises as to, or there is a prospect of litigation regard- 
ing, any matter within the cognizance of a Civil 
Matters which may be Court between two or more parties one of whom is 
brought before Conciliator, an agriculturiot residing withm any local area for 
which a Conciliator has been appointed, or when 
appHoation for execution of any decree in any suit to which any such agriculturist 
is a party, and which was passed before the date on which this Act comes into 
force, is contemplated, any of the parties may apply to such Conciliator to effect 
an amicable settlement between them. 

48. In computing the period of limitation prescribed for any such suit or 
application the time intervemng between the 
Allowance to be made In appheation made by the plaintiff under section 39 
period of limitation. and the grant of the certificate under section 

shall be excluded. 


1911. 

September 5. 
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This was a suit to recover a sum of money due on a promis- 
sory note dated the 12th June 1905. The plaintiff first applied 
on the 23rd May 1908 to obtain a conciliator' ,s certificate under 
section 39 of the Dekkhan Agriculturists’ Belief Act tXVH of 
1879) and obtained it on the 31st August 1908. Then on the 
10th September 1908, both he and the defendant made a joint 
application for conciliation. The conciliatoi- rescinded the 
first certificate ; and granted a fresh ccrtificaie on tht' 3rd 
December 1908. The suit was filed on the illh December 
1908. 

The defendant contended {inter aha) that the suit \va.s barred 
by limitation. 


X4J.C IDUJUUXUiUUlLiC 


it was barred by limitation. On appeal, however, the Assistant 
Judge held the claim to be within time and decreed it. 

The defendant appealed to the High Court. 

B. B. Desai, for the appellants. 

N. V. OoTchale, for the respondent. 

Chanda VAEKAE, J . The facts are these. The suit was 
brought on a promissory note dated the 12th of Juno, 1905, 
and it was presented to the Court on the 11th of December, 
1908. On the face of it, therefore, the suit was bamnl , but 
the plaintiff seeks to bring it within the period of limitation 
on the ground that on the 23rd of May he liad apjihed for a 
conciliator’s certificate under section 39 of the Del-khan \<.ri- 
culturists’ Belief Act That certificate was grvited to liim^on 
he 31st ot August 1908. But it appears that on the lOth of 
September, 1903, both he and the defendant made a joint 
application on the strength of a habula<jat oxecutod liy the 
defendant to the conciliator The conciliator on recei pt of th at , 

certificate, which liad been granted on 
the 31st of August, had become useless. According! v, he gave 
h fresh certificate on the 3rd of December in compliance with the 
pint application of the 10th of September. It is 
onthri1tli*^^f (<iefendants) that the suit brought 

mi 0umM to a deduction of the period from the 23rd of May to, 
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the 10th of September, 1908 We think that that period ought 
to be deducted, because the whole proceeding from the 23rd 
of May to the 3rd of December, when the certificate was given, 
was substantially one continuous proceeding. It is true that 
the conciliator held on the 20th of Septcmbei, 1908, that the 
certificate granted by him on the 31st ot August, 1908, had 
become useless ; but when we look at ibe tacts, it appeals to us 
that the old certificate merged in the new. It is urged, how- 
ever, by Mr. E. E. Desai that this is a new case altogether 
which was not presented to either of the Courts below, and 
that it raised new facts which ought not to be allowed m 
second appeal ; but assuming that it is a question of fact, we 
have jurisdiction under the new Civil Piocedure Code to recoid 
our finding upon it, as the question was not determined l>y the 
Courts below and arises on facts which are admitted. 

Therefore, looking fco the whole proceeding fiomthe 23rd • 
ot May 1908 to the 3rd oi December 1903 as one and con- 
tinuous, it must be held that the plaintiff's suit is within time. 

For these reasons, the decree must be confirmed with costs 

Decree confirmed. 

R B. 


APPELLATE CIVIL. 


Bejo}e Mt. Justice Russell and Jfr. Justice Ghandauui ka»i , 

HiLLAVA BUBBAYA HBGDES (oriqinal Djdfcnd int JSTo. 3), ArPBLijAWT, v. 
NARAYANAPPA TIMMAYA ani> anothlr (obiginaLi PjaAiNTiFif akd 
Dependant No. 2), Respokddhts.^ 

I^raiid-^ffTOiudUflent transfer of possession-^Revei swmi getting into frenn 

an alwnee of the widow — Mortgage hy alienee-— Smt for forecloswe — Fieverswn&r 
setting up the plea that widow* s alienation beyond hei life-tinie was ooid — Mstoppel 
between mortgagor and mortgagee — Estoppel binds rcoerswmr—Ptaotice. 

In 1878, Q-^s widow sold certa.in property, belonging to Q*, to G A, wBo mortgdiged 
a to D m 1892. The widow died in 1897. After G AS death in 1901, H (defendant 
No. S), yrho was a raversionar of G, slipped into possesfoion of the property by 


1911, 
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VlTHAnDAS. 


^ Second Appeal No. 19 of 1910. 
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frauMently inducing G A’«i sons (defendants Nos. 1 and 2) to fa\oiir his cl.uio« 
In 1908, the plaintiff who claimed through B, sued to recover his money by of 
the mortgaged property. It was contended by H thai it w is not compel- ent to 
G’s widow to alienate the property beyond her life-time and that hci alienation wag 
not binding on him 

Heldt that H having obtained possession of the property by eoiluding with 
defendants Nos. 1 and 2, his fiaud was sufficient in law to clopihe him of the right 
to bo heard m defence to the suit, that he cniitlcd to tht propnf^ n 
reversionary heir of G. 

Held, fmthet, th it defendants Nos. 1 and 2 haiing been in posses, ttf ih 
property as mortgagors of the plamtift weie estopped fiom denying Ins light to 
foreclose the mortgage , and that that estoppel applied also to H who btepped into 
possession through a fiaud common to H as well as defendants Nos. 1 and 2. 

The true owner of propeity is entitled to retain po-^session e\ai though he has 
obtained it from a trespasser by force or other unlawful means This principle 
applies only when the true owner gets into possession without biingnn Ivmself 
within the law of estoppel. 

As between a mortgagor and his mortgagee neither can deny the title of the other 
for the purposes of the mortgage. A mortgagor cannot derogate from hi^ gumt -.o 
as to defeat his mortgagee’s title, nor can the mortgagee deny the title of his 
mortgagor to mortgage the property. 


buiT to loreciose a mortgage. 

The mortgaged property belonged originally to one Cxanpaya. 
After Ganpaya’s death, in 1878, his widow Dovamma and his 
widowed sister-in-law sold the property to Ganpaya Adenava 
on the 24th September 1878. He mortgaged the property to 
Devappa (uncle of plaintiff) on the 28th June 1892. Devamma 
died in 1897 and Ganpaya Adenaya died in 1901. Some time 
afterwards, Hillaya (defendant No. 3), who was a reversioner 
of Ganpaya, fraudulently went into possession of the property 
by colluding with Ganpaya Adenaya’s sons (defendants Nos 1 
and 2). The plaintiff brought this suit in 1908 to recover his 
money by sale of the mortgaged property. The defendant No. 3 
contended tnier alia that he was the owner of the property as 
^versionary heir to Ganpaya; and that the alienatio/by 
Itevamraa was illegal and void after her death. 

The Subordinate Judge dismissed the suit. This decree 

Judge, who held that 
possession no* doubt 

■gl^meinding Ganpaya s sons defendants Nos. I and 2 to favour 
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his claim, ” and that “ defendant No. 3 may or may not be the 
reversionary heir of Ganpaya, but having failed to take 
possession from Ganpaya Adenaya of the property in disprrte 
for nearly twenty years he can derive no advantage from getting 
fraudulent possession through defendants 1 and 2. ” 

The defendant No. 3 appealed to the High Court. 

NilJcanth Atmaram, for the appellant. 

K. H. Kelhar, for the respondent. 

Chandavaekab, J. — The facts of the case, as found by the 
Court below, are shortly these. The property belonged to one 
Ganpaya who died in the year 1878, leaving him surviving a 
widow by name Devamma, and a widowed sistcr-in-law. These 
two widows on the 24lh of September 1878 sold the property 
to one Ganpaya Adenaya. Ganpaya Adenaya in the year 1892 
mortgaged it to the respondent-plaintiff’s uncle Devappa. 
Ganpaya Adenaya died in 1901 and in the year 1897 Devamma 
died. The respondent now sues to foreclose ; the appellant 
resists the claim on the ground that Devamma had no right to 
mortgage the property beyond her life-time, and that he, as 
the reversionary heir of her husband, is entitled to it, freo of 
the mortgage. 

The District Judge, without finding whether the appellant 
is reversionary heir, has allowed the respondent’s claim. Ho 
has held that Ganpaya Adenaya, the respondent’s mortgagor, 
became owner of the property under the sale from Devamma. 
That view of the law cannot be accepted as sound in the 
absence of a finding that the sale by Devamma, who had a 
Hindu widow’s estate, was for necessary purposes, and was, 
therefore, binding on her husband’s reversioners, and that the 
appellant was the reversionary heir he claimed to be. 

If, therefore the case had rested solely upon the considera- 
tions above dealt with, the decree of the District Judge 
would have had to be reversed. But the District Judge has 
also recorded another finding .which is decisive of the case 
against the appellant. The suit was brought by the respondent 
for foreclosure against defendants 1 and 2, his mortgagors. 
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The District Judge has found as a fact upon the evidence that 
the appellant (defendant No. 3) revived his “ old claim ” against 
Ganpaya Adenaya and “ contrived to slip into possession ” of 
this inoperty “ by inducing Ganpaya’s sons, defendants 1 and 2, 
to favour his claim ”, At the conclusion of his judgment that 
finding is repeated by the Judge in these words : “ Defendant 3 
may or may not be the reversionary heir of Ganpaya, but 
having failed to take possession from Ganpaya Adenaya of the 
property now in dispute for nearly twenty yeai’s, he cjan derive 
no advantage from getting fraudulent possession through 
defendants 1 and 2 or their tenants 

This finding, which, being one of fact, has not been and 
indeed could not be questioned by the appellant in liis memo- 
randum of second appeal to this Court, amounts to this, that 
he obtained possession of this property by colluding either with 
defendants 1 and 2, who are the heirs of the respondent’s mort- 
gagor deceased, or with their tenants. This fraud on the part 
of the appellant is sufficient in law to deprive him of the right 
to be heard in defence to this suit, that he is entitled to the 
property as reversionary heir of Devamma’s husband. The 
law is that no man shall be allowed to pjrofit by his own fi'aud 
and it would be a violation of that sound maxim if wo were 
to allow the appellant to succeed in this suit after he has 
obtained possession by means of fraud and collusion. 

No doubt, the true owner of property is entitled to retain 
possession, even though he has obtained it from a trespasser 
by force or other unlawful means ; LiUu bin ScigJiidshct v. 
Annaji Parashram »>, and Bandu v. Naha (-1. ’ But that 
is so only where the true owner gets into possession without 
bringing himself within the law of estoppel. Here the 
facts raise an estoppel as against the appellant whose 
ownership is denied and has to be proved. As between a mort- 
gagor and his mortgagee neither can deny the title of the other 
for the purposes of the mortgage. As is said in the text-books, 
a mortgagor cannot derogate from his grant so as to defeat 
his mortgagee’s title, nor can the mortgagee deny the title of 

W (1881) 6 Bom. 387 at p. 391. (2) (1890) 15 Bom. 238. 
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his mortgagor to mortgage the property. Therefore defeBdants 
Xos. 1 and 2, having been in possession of the property as 
mortgagors of the respondent (plaintiff), were bound to hold 
it in that capacity. If they were threatened or obstructed by 
the appellant claiming as the true owner, they ought to have 
given him (plaintiff) notice of the threat or obstruction so as 
to enable him to defend his rights as a mortgagee. But accord- 
ing to the finding of the learned District Judge, instead of doing 
that, they colluded with the appellant and that collusion was 
brought about by the 8j]}pellant himself. It is by means of his 
owm fraud that the appellant got into possession with the help 
of defendants 1 and 2, the heirs of the mortgagor. Under these 
circumstances the rule of estoppel which applied to them extends 
to the appellant also : Pasii'pati Y/Narayana On this ground, 
and this ground alone, the decree must be confirmed, without 
prejudice to the right, if any, of defendant No. 3 to recover 
possession of this property by a separate suit. We must, there- 
fore, confirm the decree of the Court below with costs. 

Decree confirmed. 

B. B. 

a) (1889) 13 Mad. 385. 


APPELLATE CIVIL. 

Before Sir Basil Scott, Kt,, Chief Justice, and Mr. Justice Batchelor. 

GOVIND BABA GUBJAB (oeighs'al Defekdant), Appellant, v. Sheimant 19 ^. 

JIJIBAI SAIiEB (oEiGiNAL Plaintiff), Bespondent.* September 14. 

Ornamenh-~XjnaiUhorizecl Pledge— Suit against' pledgor — Subsequent pledge — ' 

Recovery of Judgment against pledgor — Non-satisfaction— ’Suit against pledgee for 
detention after dcmaiid— -Tort-feasors — Judgment not res judicata — Omissim to b ; 

raise an issue suggested by defendant — Defmdant not claiming under a person ' ' 

against whom the issue icas decided after defendant's transaction— Moveable property 
— Doctrine of lis pendens not applicahle— Party and privy. - ■ ' ‘ 

■ Plaintiff brought a trait, No. 159 of 1897, against M to obtain a declaration 
that M was not adopted by plaintiff’s step-mother and that she (the plaintiff) was 
the owner of the property in suit as 'the heir of her father and to obtain possession. 

The cause of action was laid in March 1897, The property in suit included : ^ 

* First Appeal No, 191 of 1908, 
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1911 ornaments of considerable value vhioli M Iiad pledged ^itli Ins creditor. After 

the filing of the suit M redeemed the ornaments and again pledged them i^ith 0 

BaSTgueiab exception of two which had alioady been pledged with G Ihc pl.imlifi 

V. rccoveicd judgment against M but it was not satisfied The phmtifi then 

brought the jiresent suit, No 56 of 1908, against G as plr clgeo of tin orna- 
ments fiom an unauthorized pledgor for detention of tho oniamcnts 
after demand on or about tho 11th August 1907 The cl i fondant (r in waid 
that tho judgment m the suit of 1897 was a bar to the pit,-.ent smi on the ground 
that the pledgor and the pledgee were joint toit-fc and the mailt i hid p i^ncd 
mio res judicata At the heaiing of the suit the defendant v initd ilv Court to 
raise an issue as to whethex M wis not tho \ahdiy ukptal son, Irat tJn Court 
refused to fxame tho issue and admitted the judgment lu the uiit of 1 s97 (which 
had decided the issue m the negative) m eudonoo on tho ^^round uiU } aha that the 
defendant, who was M s pleader in that suit, wa^ i pui} to it 9h Cnirto'ier- 
ruled the defendant’s plea of ?cs juMcata and allowed thi pluntiff’s claim for the 
reeovexy of the ornamentb or their value 

Eelrl, on appeal by the defendant, that the defendant’s p^oa of juhcaia 
could not stand. The cause of action m th-^^ second suit mu^t be precisely tha 
same as the came of action in the fir»t su t m cider to make tho judgment m the 
first suit a bai to proceedings in the second suit 

Sell further, that it was an erior not to raise an issue as to whoth'^r "M wa> not 
the validly adopted son and to admit tho judgment in the former -mt m G\idenoo 
on the ground that tho defendant was a piivy to it. Tho judgment m the foimer 
suit was subsequent to the pledge and the defendant did not claim under a person 
against whom the issue of adoption had been at the time of the pledge finally 
hoard and determined. The fact that the foimer suit wa^ pending at tho time 
of tho pledge of the ornaments could not prejudice the defendant on the issue of 
us judicata, ioiihQ doctrine of lis pendens did not apply to mo'^ciblo property. 
Tho defendant was, theiefoie, not a privy of M and was not bound by that 
judgment. 


Beld also, that tbe judgment m tha pievioas case was irrelevant to prove that 
M had got possession of the ornaments by means of fraud 

First appeal against the decision of S. S Wagle, First Class ^ 
Subordinate Judge of Tirana, in original suit No. 5G of 1908 

The facts of the case were as follows : — 

Sardar Manajirav Eaghojirav Angre of Alibag in the Thana J 
Distnet died in August 1896 leaving him surviving his widow i 
Gajrabai Saheb and a daughter Jijibai Saheb, a minor, who fj 
w^ae the step-daughter of the widow. Gajrabai Saheb died *a41 
Aiibftg on the 11th March 1897. After her death, onl ^ 
, Midhavrav Khanderav Barge, alleging that he was adopted 
^^^ajrabai Saheb and assuming the name Eaghojirav Man^i1^3 
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Angre, took possession of all the movealble and immoveable pro- 
perty of the deceased Sardar Manajirav Angre and pledged orna- 
ments of considerable value with Vithaldas Narottamdas. 
Jijibai Salieb, who was lesidmg at Baroda with her maternal 
grand parents at the time of Gajrabai Saheb's death, having 
learnt of the alleged adoption of Madhavrav Khanderav Barge 
and the recovery of possession by him of the estate, brought a 
suit, No. 159 of 1907, in the Court of the Bust Class Bub- 
ordinate Judge of Tirana against him defendant 1 and Bavji 
Han Athavle, a clerk managing the estate, as defendant 2, to 
obtain inter aha (1) a declaration that Madhavrav Khanderav 
Barge was not adopted by Gajrabai Saheb, and that if an 
adoption ceremony did take place it was void, and (2) for a 
declaration that the plaintift was the owner of the plaint 
property as heir of her father Manajirav Eaghojirav Angre, 
and (3) to obtain possession of the same It was alleged that 
Gajrabai Saheb died of plague on the 11th March 1897 and 
she was in an unconscious condition on the 9ih March, when 
the adoption was said to have taken place, and that neither 
the plaintiff nor any one on her behalf being present at Alibag 
at the time of G-ajrabai Saheb's death, defendant 1 with the 
help of defendant 2 took possession of all moveable and 
immoveable property and papers of the deceased Manajirav. 
The cause of action was laid on fjlie llth March 1897 and the 
suit was filed on the 15th October following 

After the suit was filed defendant ], Madhavrav Barge, 
redeemed all the ornaments except two from Vithaldas Naro- 
tamdas and pledged them again with Grovind Baba Gurjar, 
a retired pleader residing at Alibag, on the 20th October 1897. 
The two ornaments were already pledged with Govind Baba 
Gurjar on the 12th June 1897 

The Subordinate Judge having decreed the plaintiff’s claim, 
the defendants presented an appeal, No, 9 of 1900, to the High 
Court, which, on the 7th January 1901, confirmed the decree 
with very slight modifications. 

^ Jijibai Saheb having failed to obtain satisfaction of the said 
d|4ree, she filed the present suit against the pledgee Govind 

B l558-“4i 
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1911* Baba Gurjar alleging that the ornaments in list A annexed 

Govihd to tbe plaint were, after the death of Girjabai Sabcb, wrong- 

EiBAGtiBWB £^ 22 y delivered in the defendant’s possession by ISfadhaM'av 
SiSs^ Xhanderav Barge, that though the delivery of the oinainents 
by Madhavrav to and receipt of the same by the dt'fendant was 
unlawful, the defendant wrongfully retained them in his 
possession and that though the plaintiff had demanderl the 
ornaments from the defendant by a notice, datt'd the dOth 
July 1907, the defendant refused to comply nilh the phyutilfs 
demand on or about the 11th August 1907 ; hence the cause of 
action arose on that day. The claim was valued at Us. 40,000 
and the suit was filed on the 10th March 1908. 

The defendant answered inter aha that in suit No. I.IO of 
1897 the plaintiff obtained a decree against Eaghojirav Angre 
alias Madhavrav Barge for the recovery of the same ornaments 
or their value, therefore the plaintiff was debarred from suing 
the defendant for the same ornaments, that the plaint did not 
disclose a proper and- sufficient cause of action to sue the 
defendant, that Eaghojirav Angre alias Madha^nrav Barge 
pledged some ornaments with the defendant and in suit ‘ 

No. 159 of 1897 the plaintiff had acquiesced in the defendant’s ; 

hema fides, therefore Eaghojirav should be made a party to the 
suit, that the plaintiff was not the proper heir to the property 
of the deceased Manajirav Angre, the proper heir being his 
adopted son Eaghojirav, that in suit No. 159 of 1897 the 
plaintiff had impliedly acquiesced in the honafuks and purity 
of the transaction of the defendant in taking a pledge of the ‘ 
ornaments and advancing money to Eaghojirav, therefore, the 
plaintiff’s suit against the defendant could not lie, that the 
defendant put in a list of the ornamenis pledged wiih him by 
Eaghopravand their value was about Es. 6,250, that the^ 
allegation about wrongful giving and wrongful taking of iW 

ornaments was false, that the suit was brought in collusWi 
with Eaghojirav, that Eaghojirav, thinking that it was 
profitable to him to redeem the pledge, had executed an agrbi‘ 
mmt by way of sodcUtti (relinquishment) in favour 
jptendant md that the omainents entered in the list prodi^l 
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by tbe defendant were originally pledged by BaghojiraT with 
Vitbaldas Narottamdas and be redeemed and pledged them 
with tbe defendant for tbe expenses of the funeral ceremonies 
of Gajrabai Saheb, for the obsequies of Manajirav, for payment 
of Grovernment assessment, and for other proper and necessary 
expenses. The defendant had, therefore, a lien on the 
ornaments for Es. 22,054-4-0 and the plaintiff was not entitled 
to get them without paying that amount. 

After the issues were framed, the defendant’s pleader asked 
for the following two issues 

(1) WlaetliGr the plaint discloses a cause of action against the defendant ? 

(2) Whether Madhavrav Khanderao Barge was adopted by Gajrabai and whether 
the adoption was valid ? 

The Subordinate Judge refused the issues on the ground 
that the plaint clearly disclosed a cause of action and the 
second issue was decided by the High Court in appeal No. 9 
of 1900 in suit No. 159 of 1897. 

On the issues raised by the Court the findings were that 
(1) the judgment in suit No. 159 of 1897 was not a bar to the 
present suit, (2) Eaghojirav Manajirav Angre alias Madhavrav 
Khanderav Barge was not a necessary party to the suit, 
(3) plaintiff was the heir of Manajirav Angre, (4) there was no 
acquiescence on the part of the plaintiff to the pawn of the 
ornaments with the defendant so as to debar her from main- 
taining the suit, (5) Es, 20,000 was the value of the ornaments 
admitted by the defendant to have been pledged with him, 
(6) other ornaments mentioned in the plaint were not kept 
with the defendant, (7) the plaintiff was entitled to obtain 
^ pii^sassion of the ornaments pledged with the defendant by 
Madhavrav Khanderav Barge, and (8) Es* 20,000 were due to 
the defendant. 

On the strength of the above findings, the Subordinate Judge 
'passed the following decree : — 

X tberafore order that plaintiff do (at her option) recover from tbe defendant tbe 
OrnSments admitted by tbe defendant in bis written statement or tbeir value 
j^s* 20,000 (twenty thousand). I dismiss tbe rest of tbe claim* Defendant to pay 
^ fl||ntiff’s costs in proportion to tbe claim awarded and plaintiff to pay tbe 
4ei^ant’s costs of tbe claim rejected. 
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With respect to his findings on the first two issues the 
Subordinate Judge observed : - 

!riae contention of the defendant embodied in the first issue rests on two grounds 
(1) the principle of law that a judgment against one of several joint tort-feasors 
is a bar to a subsequent suit against the others, and (2) the law of res judicata. 

Before the principle of law relied upon in ground (1) can be applied to the })resont 
case it must be shown that the previous judgment in suit No. 159 of 1R97 was 
given against Madhavrao Khanderao Barge in respect of the same tori that forms 
the subject of the present suit. Unless that is shown, the whole argument falls to 
the ground. Now what are the facts {Sec the facts stated above.) 

It appears to me clear that the cause of action in suit No 159 of 1897 was the 
wrongful taking by Madhavrao on 11th March 1S97 of ihe property of which 
plaintifi was owner as heir of her father IJilanajirao Angre. 

In the first written statement presented by Madhavrao Barge there was no 
reference to the pledge of the ornaments to the present defendant. But in a 
supplementary written statement filed on 24ih March 1898 (Exhibit 9) he stated 
that certain of the ornaments were pledged with and were in the possession of his 
S4vkdr, Mr. Govind Baba Gnrjar. 


On the same day an application was made on behalf of the plaintifi for an order 
to the defendant that he should not take the ornaments from the Savkdrs into 
his own possession, and that if he wdshod to redeem the ornaments, he might pay 
ofi the Si/vkars but should cause them to produce the ornaments in Court direct 
or hand them over to the receiver appointed by the Court. An order to the Sdvkdrs 
not to deliver the ornaments to Madhavrao Barge was also asked for. The Court 
granted an injunction as prayed for against the defendant and the creditor Govind 
Baba (Exhibit 10). 


It appears from Exhibit 6 that two of the ornaments were pledged with the 
present defendant on 12th June 1897 and the rest on the _20th October 1897, i e., 
after the suit No. 159 of 1897 was filed. 


It is obvious from these facts that the wTong for which Madhavrao Barge was 
sued in suit No. 159 of 1897 was a distinct wrong from that for which ihe iiresont 
defendant is sued. The two tortious acts were separate and independent, not 
only as to the dates of commission but as to their character also. Madhavrao 
Barge’s mal-feasance was complete on 11th March, when he took possession of 
the property. The defendant’s tort is said to have occurred on 11th August 1007 
when he refused to deliver the ornaments to the plaintiff. ” It may not unfrequently 
happen that the owner of a chattel wlo has wrongfully been deprived of his 
possession may have a remedy against more than one person. A may have wrong- 
fully taken it, and B may afterwards have wrongfully detained it. A and B are 
not joint tort-feasors : there is a perfectly independent right of action against each.” 
(Clerk and Lindsefi’s Law of Torts, pp. 282-283). The cause of action in the former 
suit against Madhavrao Barge being thus different from the cause of action in the , 
present suit, it cannot be said that the judgment in that suit was agadnst a Joint 
wrong-doer of the tort which forms the subject of this suit. That judgmeoit ^ere- ^ 
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fora is no bar to the present suit. Of course, if that judgment had been satisfied 
by Madhavrao Barge, it would have operated as a bar to further proceedings against 
the defendant. (Dicey on Parties to an Action, pp. 436-437.) It would have had 
that effect not because Madhavrao was a joint tort-feasor but because the damage 
to plaintiff was the loss of the ornaments and ifiaintiff’s claim wwld have been 
satisfied : and the satisfaction would have been a good defence to a suit against 
the defendant in respect of the same ornaments. But it is nofc alleged that 
Madhavrao Barge has satisfied the judgment passed against him in suit No. 159 of 
1897. I am of opinion therefore that that judgment is no bar to the present suit 
against the defendant. Then as to the second ground oi res judicata^ it was argued 
that the defendant claims under I^Iadhavrao Barge, who was a party to suit No. 159 
of 1897, that the subject matter, mz,, the ornaments, is the same; the title, 
the wrongful deprivation, is the same : therefore, section 13 of the Civil Proceclura 
Coda is a bar to the present suit. If the defendant claims under Madhavrao Barge 
and the subject matter and the title are the same, then it wwid seem that the 
judgment in the former suit will bind the defendant and operate as a complete 
bar to the defence. But I am unable to accept the contention that the title, xyis., 
the wrongful deprivation of the ornaments, was the same. I have already stated 
above that Madhavrao Barge’s tort was distinct from the tort of the defendant. 

The pledge to the defendant (except of two ornaments) had not occurred at the 
date of the institution of Suit No. 159 of 1897, 

The defendant’s tort is said to have arisen not when the jfiedge w^as made but 
when he refused to deliver the ornaments to plaintiff on 11th August 1907. That 
tort was not a matter directly and substantially in issue in the former suit. It is 
therefore not a res judicata. Coming to the second issue it appears to me that the 
defendant’s contention that Madhavrav Barge was a joint wrong-doer with the 
defendant can hardly be reconciled with his insistence that he (IMadhavrav Barge) 
should be made a party to this suit. It is a well-known principle of law that every 
person who joins in committing a tort is separately liable and there does not exist 
any joint liability for a wrong in the sense in which there exists a joint liability for 
a breach of contract {see Dicey on Parties, iip. 430-431). A joint tort feasor, 
therefore, cannot insist that the other wrong-doors should also be made defendants. 
On this ground Madhavrav Barge is not a necessary party to this suit. The 
plaintiff has already got a judgment against him and is not willing to join him as a 
defendant in this suit. I myself do not see that the ends of justice require 
Madhavrav Barge’s presence in this suit, and no useful purpose can be served by 
joining him as a party. 

The Subordinate Judge further on observed : — 

In Suit No. 159 of 1897 it was held by this Court that Madhavrav Barge was not 
the adopted son of Gajrabai and Manajirav Angre. This decision was confirmed 
by the High Court. ' 

It is argued for the defendant that he, the defendant, not being a party to that 
suit is not bound by it ; that he is entitled to prove that Madhavrav Barge was 
adopted by Gajrabai ; that the decree in Suit No, 159 was obtained by fraud. 
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The last objection was nofe set up as a defence in the defendant’s written state- 
ment and no issue was asked for about it. The defendant cannot therefore bo 
allowed to urge the objection of fraud. There is not the remotest sugger^tion o£ 
fraud in the written statement. On the contrary the judgment in Suit No, 159 was 
pleaded as a bar to the plaintifi’s present suit. 

***** 

Then there remains only the other objection that the decree m Suit No. 159 is 
not binding on the defendant. The defendant did ask for an issue as to ^vhethe^ 
Madhavrav Barge was adopted by Gajrabai, but I declined to frame an issue <»n the 
point, being of opinion that the question was settled by the decision of Suit No. 159 
confirmed by the High Court and that it should not be re-opened. It is now argued 
that the decision in Suit No. 159 is not a judgment m rem and cannot bo admitted 
as against the defendant who was not a party to it. A passage m Mayne’s Hindu 
Law (pp. 204, 205, 7th Edition) is cited in support of the argument. But what 
Peacock, G, J., said was that a decision upon a question of adoption “ is not a 
judgment in rem or binding upon strangers, or, in other words, upon persons who 
were neither parties ^ to the suit nor privies”. Does the defendant stand in the 
position of a stranger ? He was certainly not a party to the previous suit, hut was 
he not a privy? Privy, as disbinguished from a party, ” signifies him that is a 
partaker or hath interest, in any action or thing ”, 

” Privy to” is used in the sense of having knowledge of a thing (Stroud’s 
Judicial Dictionary). Now the defendant admits that he came to know of the Suit 
No. 159, two or four days after it was instituted. He was also Madhavrav’s pleader 
in that suit. It is therefore impossible to hold that ha was not a privy to that suit. 
The bulk of the ornaments were pledged with him after the institution of that suit, 
ie,f i)eniente lite. In my opinion therefore the defendant is bound by tho deeibion 
in Suit No. 159 of 1897. 

It was admitted by the defendant’s pleader that the only evidence which he 
desires to adduce to prove that plaintiff Jijibai is not the heir of l\Ianajirav Angre is 
the evidence which will establish that Madhavrav Barge was adopted by Gajrabai. 
But as the question of adoption has been set at rest by the decision in Suit No, 159 
and cannot be reopened, the evidence offered by the defendant cannot be received. 
The plaintifi’s heirship to Manajirav Angre is not questioned on any other ground. 
Therefore my finding on the third issue is that plaintifi is the heir of Manajirav 
Angre, 

The defendant appealed. 

Jayakwr, with (?. 8. Bao (Government Pleader), for the 
appellant (defendant). 

Weldon and Bangnehar, with K. H. KelJcar, for the res*- 
pendent (plaintiff). 

Scott, G. J . ;~The plaintiff sues the defendant as pledgee of 
<3ert,ain ornaments from an unauthorised pledgor for detention 
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of those ornaments after demand made on or about the 11th of 
August 1907. That claim was preferred after the plaintiff had 
recovered judgment in a former action, No. 159 of 1897, against 
the pledgor . hut the judgment so recovered has not been 
satisfied. 

It has been pleaded that the judgment in the suit of 1897 is 
a bar to this suit on the ground that the pledgor and the 
pledgee were joint tort-feasors and that upon the authority 
of Brmsmead v. Harrison^^^ the matter has passed into res 
judicata and cannot be again agitated. 

It has, however, been pointed out by Mr. Justice Willes in 
the judgment of the lower Court in Brmsmead v. Harrison^'> 
that a fresh assignment in respect of a tort subsequent to that 
originally sued upon will not come within the scope of the 
first judgment so as to bar the fresh assignment. We may 
also refer to the case of Wegg Prosser v. Bvans^^ which show's 
that the cause of action in the second suit must be precisely 
the same as the cause of action in the first suit in order to 
make the judgment in the first suit a bar to proceedings in the 
second suit. 

For these reasons we are of opinion that the plea of 
res judicata must fail in so far as it is based upon Brinsmead 
V. Sarrisonfi^ 

The next question is whether the defendant w'as precluded 
from contending that the plaintiff was not entitled to the 
property of the person under whom she claimed. The defend- 
ant set up that his pawnor was a validly adopted son of that 
. person. But it was argued on behalf of the plaintiff that the 
question of his adoption had already been settled in suit No. 159 
of 1897 adversely to the pawnor and that therefore as the 
defendant claimed through the pawnor he Was bound by the 
judgment in that suit. 

The defendant wished to raise an issue as to whether the 
pawnor was not the validly adopted son, but the learned Judge 
of the lower Court disallowed the issue and admitted in evidence 

W (1872) L. B. 7. 0. P. 647. (2) (1871) i,, r. g 0. P.'^584, 

(S) [1896] 1 Q. B. 108, 
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the judgment in suit No. 159 of 1897 on the ground that the 
defendant was a privy to that judgment. 

We are of opinion that in so doing he was in error. The 
judgment in suit No. 159 of 1897 was no bar to the issue sought 
to be raised by the defendant as it was subscftuent to the 
pledge and the defendant did not claim under a person against 
whom the issue of adoption had been at the time of the pledge 
finally heard and determined, see Doe don. Foster v. The Earl, 
ofDerlyTi, Hodson v. and Nias-uUah Khan v. Nazir 

Begam'?\ The fact that the suit No. 159 of 1897 was ponding 
at the time of the pledge of a large portion of the ornaments 
sought to be recovered in this suit cannot prejudice the defend- 
ant on the issue of res judicata, for, the doctrine of Us pendens 
does not apply to moveable property, see Wigram v. Bucklef'K 
The defendant therefore was not a privy of the person who 
was defendant in suit No. 159 of 1897 and is not bonnd by that 
judgment. 

We must, therefore, set aside the decree of the lower Court, 
and remand the case for re-trial upon the second issue 
propounded by the defendant and disallowed by the Subordi- 
nate Judge. On the remand the Subordinate Judge should, if 
required so to do by the defendant, compel the production of 
the books held by or on behalf of the priaintiff which were not 
produced at the first hearing. 

I’or the reasons which we have already given for holding 
that the judgment in suit No. 159 of 1897 did not operate a.s 
res judicata- on the question of adoption, we hold that it -was 
also irrelevant on the question whether the pawnor got the 
pledged property by means of fraud. That is a question which, 
if the plaintiff wishes to establish it, must be proved by 
evidence in this suit. 

The issues to be determined on remand will be the issues 
of adoption and fraud, and the lower Court must pass a fresh 
decree after going into those issues. 

a) {1834) 1 Ad. & B. 783 at p. 790. ® (1892) 15 AD. 108. 

(1872) L. B. 7 Bx. 56. W [1894] 8 Ok 483. 
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We express no opinion on any other issues except those that 
we have dealt with in our judgment. 

Costs of this appeal must be dealt with by the trying Judge 
on remand. 

Issues sent doion. 

G. B. ». 

APPELLATE CIVIL. 

Before Mn Justice Utissell and Mr, Justice Ohamlavarkar, 

PAEVATIBAI, WIDOW of TRIMBAK GANESH AGASHE (obiginal Plaintiff), mi. 
Appellant, v. YES.HWANT KRISHNA SHETB and othees (oeiginal September 
Befendants), Respondents ^ — - 

Bekhhan Agriculturists’ Belief Act (XVII of 1S79)^ section 2 — Agrictdtimst — 

Definition^ — Sources of income — Acjriculhire — Scholarship or stipend received by 
a student is not mcome from non-agricultural sources. 

The income from agricultural sources o! two brothers was Rs. 250 a year. They 
had two houses which yielded as rent Rs. 30 a year. One of the brothers held a 
scholarshixJ of Rs. 15 a month ; and the other received a stipend of Rs. 7 a month 
at a training college. The money they thus received from non-agricultural sources 
amounted to Rs, 294. A r]uestion having arisen whether they were agriculturists 
within the meaning of section 2 of the Bekkhaii Agriculturists’ Relief Act (XVII 
of 1879) 

Held^ that the brothers wnre agriculturists, for the money they received either as 
scholarship or stipend were mere bounties. 

Second appeal from the decision of P. E. Percival, District 
Judge of Satara, reversing the decree passed by J. H. Betigiri, 

Subordinate Judge of Eahirnatpur, 

Execution proceedings. 

The decree under execution was obtained by Triinbak (the 
husband of Parvatibai) against the father of the defendants. 

Parvatibai applied to execute the decree by attachment and 
sale of the defendant’s house. The defendants objected to the 

* Second Appeal No. 130 of 1911. 

t The definition runs as follows : — ^ 

“ Agriculturist ” shall be taken to mean a person who by himself or by his servants 
or by his tenants earns his livelihood wholly or principally by agriculture carried on 
within the limits of a district or pari; of a district to which this Act may for the 
time being extend, or who ordinarily engages personally in agricultural labouie 
within those limits. 

B 1558-5 
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1911 . attachment and sale, on the ground that they were agricul- 
Paevakbai turists. The income of the defendants from agriculture was 
Tbshwani ® houses which fetched Es. 30 

Kbishna. a year. One of the defendants was a student in the Bombay 
Veterinary College and held a scholarship of Es. 15 a month. 
The other defendant was a student in the Training College at 
Poona and received a stipend of Es. 7 a month. 

The Subordinate Judge found that the income of the dcfejid- 
ants from agriculture was Es. 250 a year ; and their income 
from non-agricultural sources was Es. 291 a year (that is Es. 30 
from house-rent and Es 264 from scholarship and stipend) . 
He held that the defendants were, therefore, not agriculturists. 
The execution was ordered to be proceeded with. 


On appeal the District Judge was of opinion that the money 
which the defendants received either as scholarship or stipend 
could not be regarded as settled income ; and held that the 
defendants were agriculturists. 


The decree-holder appealed to the High Court. 

K. S, KslkuT, for the appellant. — The money earned by 
scholarship is income of the family and ought to be taken into 
account. The burden of proving the status of an agriculturist 
lies on him who set it up. It is for him to prove that his 
income from agricultural sources predominates over others. 


8. B. Bakhale, for the respondent.— The definition speaks 
of earning livelihood. The word “ earn ” according to AVebster 
means to acquire by labour, service or “pcrfoimanco.” 
It involves the idea of working for gain; and to determine 
whether a person is agriculturist or not, one should take into 
account the income that he gets as an earning. A scholarship 
or a stipend cannot be taken as earning. 


xuwei -dippenaiie uonm has said that 

this IS a novel point upon which there is no authority I 

shortly to ato 4h, toots of this case, rtioh aro 

wtoatted on both sides. 
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scholarship of Es. 15 a month in the Veterinary College, 
Bombay, the other is a student in the Training College, Poona, 
and gets a stipend of Es. 7 a month. Last year he was a 
school-master for about ten months and earned Es. 9 a month. 
If the scholarship and stipend are added to Es. 30 the total is 
Es. 294, so that in that case the total income is not principally 
from agriculture. The question is, can these two brothers 
be deemed to be agriculturists within the meaning of the 
Dckkhan Agricultuiists’ Belief Act in respect of the Es. 15 a 
month and Es 7 a month abovementioned respectively ? 
Clause (1) to section 2 of the Act says : “ ‘Agriculturist ’ shall be 
taken to mean a person who by himself or by his servants or 
by his tenants earns his livelihood wholly or principally by 
agriculture carried on w’lthin the limits of a district or part of 
a district to which this Act may for the time being extend, 
or who ordinarily engages personally in agricultural labour 
within those limits.” 

In the present case it is unnecessary to consider the last 
clause of section 2. The question, therefore, that arises is : do 
these two young men earn their livelihood from agriculture or 
in consequence of these stipends are they anything less than 
agriculturists ? The Legislature in the Act have declined to 
give an accurate definition of what an “ agriculturist ” is. 
Ear be it from me to attemjit to give it any definition so as to 
embrace the meaning of this word under all circumstances, 
and I merely deliver this judgment upon the facts as now 
before us. 

It appears to me that it would be impossible to say that 
these stipends which these young men receive could be said to 
be earnings for their livelihood. In my view they are in the 
nature of bounties which may cease at any time. We have 
not been told how long either the scholarship or the stipend 
are to continue. They are what might be called windfalls by* 
which these young men are assisted to eke out their livelihood 
which is derived to my mind entirely from agriculture. 

In my opinion, therefore, the decree must be confirmed and 
the appeal dismissed with costs. 
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Chandataekae, J.— The question is, whether a person who 
gets a scholarship can he said to be a person who derives his 
income from that scholarship and earns his livelihood from it, 
within the meaning of the definition of “ agriculturist ” in 
the Dekkhan Agriculturists’ Belief Act. The words of the 
definition are : — “ ‘Agriculturist ’ shall he taken to mean a 
person who by himself or by his servants or by his tenants 
earns his livelihood wholly or principally by agriculture car- 
ried on within the limits of a district or part of a district to 
which this Act may for the time being extend, or who ordina- 
rily engages personally in agricultural labour within those' 
limits.” A person, to fall within the definition, must be one 
who works for gain as an agriculturist and whose income is 
derived from agricultural labour. The underlying idea of the 
definition is that agricultural labour must be contrasted with 
labour of other kinds and the income derived by a man must 
be income deiuved from some occupation, agricultural or other, 
pursued for livelihood. Now in the case of a student w^ho holds 
a scholarship and derives income from it, it cannot be said 
that he is following any occupation or is engaged in any 
labour for the purpose of his livelihood. He cannot he de- 
scribed as a labourer or as a person who is earning his income 
by work for his livelihood. The scholarship is a mere matter 
of bounty and a student is one who is qualifying himself for an 
occupation or some labour which would enable him to earn 
his livelihood. If we bear in mind, therefore, the dominant 
idea of the definition, and the eleemosynary and precarious 
character of a scholarship as contrasted with the essential 
characteristics of labour for livelihood, it is reasonable to con- 
clude that a scholarship held by a student was intended by the 
Legislature to be excluded from the kinds of income contem- 
plated by that definition. 

On these grounds, I think that the District Judge was right 
ip. the view which he took and the decree must be confirmed 
^th costs. 


Decree confirmed. 


B. B. 
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APPELLATE CIVIL. 


Before M}, Justice Bussell and ilJ?. Justice Ghandavmhar, 

PANBUBANG BIIIWAJI, Appillant, GANGABAM GANG BEOKAE 

AND OTIIEES, BeSPONDENTS/ 

City of Bombay Impwvement Act (Bombay Act IV of 1898) — Tnbtmal of Appeal — 

Jimscliciion — Appoihomnent of compensation 'money — Questions of title of several 

clawiants* 

The Tiibiinal of Appeal confctituied under the pi o^isioip of the City of Bomhiy 
Impiovement Act {Bombay Act TV of 1898) h<is juihdictiou to decide quoslioiis 
relating to the apportiomiicnt of compensation money as l)ot\\eon &e\erAl claimants 
and also to decide que-^tions of title. 

Appeal from the decision of the Tribunal of Appeal, consti- 
tuted under the provisions of the City of Bombay Improvement 
Act (Bombay Act IV of 1898) 

This was a reference made by the Special Collector to the 
Tribunal of Appeal for apportionment of compensation money 
which he awarded for the compulsory acquisition of a house 
and which was claimed by the several claimants before him. 

The Tribunal of Appeal went into the question of title of 
each one of the claimants and apportioned the compensation 
money as between them. 

One of the claimants appealed to the High Court. 

Jayakar, with ill. TF. Pradhan, for the appellant. 

Bangnekax, with 1, J. Samson, for respondent No. 1. 

T. A. Gandhi, for respondent No. 3. 

V, 8. Bhandarkar, with F. F. Bhandarkar, for the added 
respondents. 

Eijssbll, J. : — This was a reference for the apportionment 
of the sum of Es. 7,142-14-6 awarded as compensation by the 
Special Collector in respect of a house acquired by the Bombay 
Improvement Trust. 

The facts so far as they are material for this judgment are 
that one Gann had three sons, Bhiva, Gangaram and Narayan. 


191L 
October 4. 


* First Appeal No. 94 of 1910. 
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The Tribnnal of Appeal held that the purchase money must 
have come from the father G-anu and (after making some 
necessary deductions immaterial for this case) that the balance 
available for apportionment amongst these three persons was 
Es. 5,017-10-6, and they apportioned that sum between 
Gangaram and the descendants of Bhiva and Narayan in three 
equal parts respectively. 

After the case had been argued by the appellant’s counsel, 
Mr. Jayakar, at length, the question was raised whether this 
apportionment by the Tribunal of Appeal would oust the 
iurisdiction of the High Court in the matter. The point w^as 
raised by ground No. 18 of the grounds of appeal which is ; 
“ The Tribunal ought to have directed the parties to a regular 
suit, having regard to all the circumstances.” This point 
involves a consideration of the position of the Tribunal of 
Appeal in such cases. But, as has been said, the point was not 
touched upon till the argument for the appellant was nearly 
concluded. 

The Court of Tribunal of Appeal is appointed under section 
48, clause (3), of the City of Bombay Improvement Act IV of 
1898. We read clauses 1, 2, 3 and 10 of that section. In the 
Act there is no definition of “ Court.” By section 47 of the 
said Act certain portions of the Land Acquisition Act, I of 
^94, are made to apply to the acquisition of land under 
^ B^ay Act IV of 1898. And schedule A of the City of Bombay 
^TOtovement Act sets out the portions of the Land Aoquisi- 
regulating the acquisition of lands under the 


Gangaram was the step-brother to Bhiva and Narayan. The 
house in question was bought in 1869 for Es. 700, the convey- 
ance (Exhibit 1) being in the name of Bhiva who was then 
about nineteen years old and was working as ax^riiiter for about 
Es. 30 a month. Gangaram was about two years the junior to 
Bhiva and two years senior to Narayan; and Narayan at the 
time of the purchase was about fifteen years oi age working in 
a liquor-shop. 
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In section 3 of the Land Acquisition Act, clause (d), Court 
is defined as meaning a principal Civil Court of original juris- 
diction, unless the Local Government has appointed (as it is 
hereby empowered to do) a special judicial officer within any 
specified local limits to perform the functions of the Court 
under this Act. This clause expressly does not apply to the 
City of Bombay Improvement Act. 

Prom this w'e infer that a Special Judicial Officer ” having 
been appointed by the Bombay Improvement Act he is vested 
with the power of ‘‘ the Court ’’ under the Land Acquisition 
Act, i.e,, a principal Court of civil jurisdiction. This mode of 
legislation is, in our opinion, very much to be deprecated. 
Eeferences to other Acts and the inclusion of them in sub- 
sequent Acts only lead to unnecessary confusion. 

By Schedule A of the Bombay Improvement Act, Part IV 
of the Land Acquisition Act, which deals with the apportion- 
ment of compensation, does apply to the City of Bombay 
Improvement Act. The material section of Part IV in the 
Land Acquisition Act is section 30 which is as follows : — 

“ When tho amount of compensation has been settled under section 11, if any 
dispute arises as to the apportionment of the same or any part thereof, or as to the 
persons to whom the samo or any part thereof is payable, the Collector may refer 
such dispute to the decision of the Oouit.” 

In consequence of the decision of Sir Lawrence Jenkins in 
Hari v. Secretary of State for India^^\ that the Tribunal of 
Appeal was not a Court of Justice and that the limited 
right of appeal under the City of Bombay Improvement Act 
did not come within either the extraordinary original, or the 
appellate and revisional civil jurisdiction of the High Court, 
because the local legislature had no power to control or affect 
by their Acts the jurisdiction or procedure of the High Court, 
as that power rested with the Imperial Parliament and with 
the Legislative Council of the Governor-General (see Statutes 
24 and 25 Viet., c. 104), Act XIV of 1904 was passed by the 
Governor-General in Council, it having been considered advis- 
able to legalize sub-section 11 of section 48 of the Bombay 

(1) (1903) 27 Bom. i24. 
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ImproTement Act by means of a short validating Aot on the 
model of Act XII of 1888. Sections 1 and 2 of that Act enact 
as follows : — 

1. City of Bombay ImproYemeni Act, 180S, shall, so far as rogartls tiie 
appellate imisdiotion conferred upon the High Court by section 48, Kub-seoiton (11), 
thereof, be as valid as if it had been passed by the Govcrnor-Goncral of India in 
Council at a meeting for the purpose of making Laws and Begulations. 


2. Subject to the provisions of section 48, sub-section (11), of the said Aot, the 
provisions of the Code of Civil Procedure with respect to appeals from original 
decrees shall, so far as they can be made applicable, apply to api)oals under that 
sub-section, and orders passed therein by the High Court may, on application t<> 
the Chief Judge of the Small Cause Court, bo executed by him as if they wore 
decrees made by himself. 

Section 3 prescribes for a period of limitation for such 
appeals. 


It will, of course, he observed that this legislation does not 
get over the objection raised by Sir Lawrence 3 enkins that the 
power to create Courts in India rests with the Imperial 
Parliament and with the Legislative Council of the Govciiior- 
General (see Statutes 24 and 25 Viet., c. 104). But for the 
purposes of this case it appears to us that sufficient jurisdiction 
has been conferred upon the Bombay Tribunal of Appeal to 
confer upon it the power to deal with and decide questions 
relating to the apportiomnent of the moneys directed by them 
to be paid in respect of compensation. Consequently in our 
opinion this objection fails. Whether any of the claimants in 
this case would he entitled to sue the other in the High Courl. 
and whether the latter would be entitled to plead m'yVZ/tv/frt 
in consequence of the decision of the Tribunal of Ajipcal on 
the question of title among the claimants is a question which 
it is unnecessary for us to consider, because it does not arise 
now. At present we are concerned with the bare question 
whether for the purposes of apportionment the Tribunal had 
power to go into and decide the question of title raised by the 
claimants inter se. That power it has, because without deciding 
it, it cannot apportion the amount of compensation. That it 
, h^ power to determine the amount of compensation and appor- 
‘. ,t^on it is mot denied, If it has the power so far, it follows it 
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lias the power to decide the question of title also if that is 
necessary for the exercise of that power, for the two powers 
are in that case inter-dependent, and if the latter is denied, the 
former becomes ineffective and the Act unworkable. Whether 
the Legislature has taken away by the Act the remedy by way 
of a suit is another question not arising now. 

But in our opinion, it would be highly desirable that these 
claims to apportionment involving questions of title should be 
decided by the High Court and not the Tribunal of Appeal, as it 
is obvious that very complicated questions may arise of law and 
fact upon which it would be more desirable to have the 
judgment of the High Court. 

This appeal will accordingly be heard further. 

[The appeal was heard further with the result that the 
decree passed by the lower Court was varied.] 

Decree varied accordingly , 


APPELLATE CIVIL. 


Before Mr, Justice Bussell and Mr, Justice Chandavarkar, 
BUKHMINI KOM MAHADXJ LINGADE and anothee {^obiginal Defendants), 
Affeldants, t?. DHONDO MAHADU LINGADE (oeiginad Pdaintiff), 
Ebsfondent. * 

Oiml Procedure Code (Act 7 of 1908), section ii-~ Ees judicata— 
res judicata as between— Civil Procedure Code(Act XI7 of 188S ) , section 26— Joinder 
of parties. 

The plaintiff D and his step-mother B (defendant) brought a suit against . 0 to 
recover possession of certain ornaments which formed part of the estate of M, the 
father of D and husband of R. It was held by the Court of first instanco that R 
was entitled to the ornaments, because they were her stridhan ; hut the appehato 
Court held that she was entitled to them not because they were her stridhan, but 
because she was the absolute owner of the property. D then sued R for a deolara-^ 
tion that he, as son and heir to M, was entitled to hold the decree.. The defendant 
in reply contended inter alia that the suit was barred by res judicata i — 

Seldy that the bar of res judicata did not apply, inasmuch as there was no 
final adjudication as between R and D, and in the first suit it was a matter of no 

* Second Appeal No. 782 of 1911. 
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consequence to tiie defendant therein for the purpO'^es of the relief to he giv{ 3 n 
agam&t him whether B succeeded or whether D succeeded. 

A finding to become resjwhcata as bot^veen co-pIaintiffs rnubt have boon essential 
for the purpose of gi7uig relief against the defendants. 

Raijmliandra Narayan v. Najciyan Mahaclev.O) followed. 


'^he Court ought not to hold a point to be resjzLchcata unless it ib clear fioin ilio 
pleadings and the findings in the previous suit, No Court ought to infer /rs 
judicata hy mere arguments from a judgment in a previous suit. 


AUonmf-Genei al for Tiimdad and Tobaijo v. Efiche/^) followed. 


Secokd appeal from Lhe decjsion of G. N. Kclkar, First Cla.ss 
Subordinate Judge at Bclgaum with appellate powers, conlirni- 
ing the decree passed by E. Eeuben, Subordinate Judge at 
Belgaum. 

Suit for declaration and injunction 

The property in dispute, which consisted of ornaments, 
belonged originally to one Mahadu. He died in 1900, leaving 
him surviving his widow Kukhmini (defendant) and a son 
Dhondo (plaintift) by a predeceased wife, Bhima. 

In 1905, Dhondo and Eukhmini brought a suit against one 
Chintu to recover from him the ornaments which belonged to the 
estate of Mahadu. The Court of first instance hold that Etikli- 
miui was entitled to the ornaments which were her stridhan. 
In the lower Coiut of appeal, Dhondo was left out of considera- 
tion on the ground that there was no proof on the record that 
he was the legitimate son of Mahadu. The Court then framed 
the following issues for decision (1) whether the lower Court 
erred in deciding the suit on grounds not raised in tlio pleadings '? 
and (2) whether the ornaments in suit wore the self-acquired 
property of plaintiff s husband, Mahadu ? Both those issues 
were found in the affirmative. The Court remarked as follows 

The plaint is clearly to the effect that the ornaments in 
dispute were the self-acquired property of plaintiff’s husband. 
The word Btridhanh nowhere mentioned. The lower Court in 
ffiading them to be the plaintiff’s stridhan went beyond the 
pleadings and the evidence. ” 


(1886) 11 Bom. 216. 


® [1893] A. 0. 518. 
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In 1909 Dhondo filed the present suit against Enkhmini 
praying for a declaration that he was the owner of the decree 
in the first suit and for an injunction prohibiting Enkhmini from 
recovering the amount of the decree. 

The defendant contended inter alia that the suit was barred 
by res judicata. 

Both lower Courts held that the bar of res judicata did not 
apply and decreed the plamtiif’s claim. 

The defendant appealed. 

Jayahar with (7. A. Bele for the appellants : — We submit that 
Dhondo^s claim with reference to the ornaments is res 
judicata. He and Eukhmiui were co-plaintiffs m the former 
suit, where the prayer was that the ornaments be declared to 
belong to both or either of them It was held that Enkhmini 
alone was entitled to the ornaments. Dhondo’s claim so far must 
be deemed to have been refused See section 26 of the Civil 
Procedure Code (Act XIV of 1882), Bamchandia Narayan y. 
Narayan Makadev and Gott%ngliam v. Earl of SJD^ewsbunf^K 

Nilkanth Atmaram for the respondent: — Our claim is not 
barred by res jtcdicata. In the first suit no distinct issue was 
raised as to the ownership of ornaments ; and an adjudication 
upon it was not necessary to gi\ e relief against Chinto. 

Chandavarkab, J . : — The facts of this case are shortly as 
follows. The present plaintiff Bhondo, and the present 
defendant No. 1, Enkhmini, filed a suit No. 77 of 1905, as 
C0“plaintiffs, against one Chinto to recover possession of 
certain ornaments. In the plaint it was alleged that the 
ornaments belonged to the estate of Mahadu, father of Dhondo 
and husband of Enkhmini ; and the co-plaintiffs asked fbr 
a declaration that the property belonged to such one of 
them, either tEukhmini or Dhondo, as might be held entitled 
by the Court. 

The Court of first instance, who tried that suit, held that the 
property belonged to Enkhmini, because in the opinion of that 
Court they were her stridhan ornaments. 
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There was an appeal by Chinto, and the appellate Court 
confirmed the decree on the ground that the ornaments were 
Bnkhmim's, because the second plaintiff in that suit, namely, 
Dhondo, had not been proved by the evidence upon tlie record 
to be the son of Mahadu Therefore, there was a decree in 
that suit that the ornaments belonged to Eukhmini, the 
appellant before us. 

In the present suit, which has led to this second appeal , 
Dhondo, respondent before us, alleges that the ornaments, 
which formed the subject matter of the previous suit, and 
certain other property, not covered by the decree in that suit, 
belonged to the estate of Mahadu; that he is his legitimate 
son, and, in consequence, entitled to both the ornaments and 
the other property. Both the Courts below have awarded his 
claim and held that he is entitled not only to the immoveable 
property vrhich was not covered by the plaint in the previous 
suit, but also to the ornaments which formed the subject 
matter of that suit 

The decree of the Court below’ m the present suit is assailed in 
second appeal before us ; first, upon the ground that the claim 
of the plaintiff with reference to the ornaments is ics judicata ; 
and the learned Counsel for the appellant, Enkhniini, relies 
upon section 26 of the Code of Civil Procedure which applied 
to this litigation, having been in force at the time the plaint 
was filed, and also upon the principle of certain decisions of 
this Court, the leading decision being in the case of Bamclian- 
dr a Narayan v. Narayan MaJiadev^^K 

Section 26 of the old Code of Civil Procedure provided : — 

“ All x^ersons may be joined as plaintiffs in whom the right to any relief claimed in 
alleged to exist, whether jointly, severally or m the alternative, in respect o£ the 
same cause of action And judgment may be given for such cnc or more of the 
plaintiffs as may bo found to bo entitled to relief, for such relief as he or they may 
be entitled to, without any amendment,” 

It is contended by Mr. J ayakar for the appellant, that when 
two co-plaintiffs bring forward a claim, and ask for a decree in 
favour of either one or other of them in the alternative, and 


(1) (1886) 11 Bom. 216. 
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the Court grants relief to one of the plaintiffs, the finding that 
that plaintiff is entitled to the relief on the ground of the title 
proved becomes m in any subsequent suit between 

the said co-plaintiffs for the same subject matter. In support 
of that contention reliance is placed upon the principle of the 
decision to which we have already referred, where it was held 
by this Court that where an adjudication between the 
defendants is necessary to give the appropriate relief to the 
plaintiff, the adjudication will be 9es judicata between the 
defendants as well as between the plaintiff and defendants.” But 
as was said there without necessity, a judgment will not he 
re8 judicata amongst defendants, nor will it be res judicata 
amongst them by mere inference from the fact that they have 
been collectively defeated in resisting a claim to a share made 
against them as a group.’’ 

It is contended that the same principle applies as between 
co-plaintiffs. Assuming it does, the question is whether the 
principle can be held to apply to the facts of the present case. 
In our opinion it cannot be held to apply. The Court ought not 
to hold a point to be res judicata unless it is clear from the 
pleadings and the findings in the previous suit, and as has been 
held in several decisions ‘‘ no Court ought to infer res judicata 
by mere arguments from a judgment in a previous suit ” : see 
Attorney -General for Tr%nidad and Tohago v. Eriche^^K In 
the previous suit, no doubt, the Court of first instance held that 
Eukhmini was entitled to the ornaments, because in the 
opinion of that Court they were her siridhan ; the second Court 
held that Eukhmini was entitled to those ornaments, not 
because they were her siridhan, but because she was the 
absolute owner of the property. These findings cannot be 
treated as res judicata as between co-plaintiffs in that suit, that 
is, as between Eukhmini the defendant, and Dhondo the 
plaintiff in the present suit, because no issue was raised in the" 
Court of first instance in that suit which brought out the 
question in a pointed form. The only question that was raised 
there was whether Eukhmini was the absolute owner of the 
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property. Now that issue was capable of construction in only 
one way, namely, whether she took an absolute interest in tli c 
estate of her deceased husband, though a Hindu widow. Still 
the Subordinate Judge was of opinion that she was the absolute- 
owner of the ornaments because they were her stridhan. The 
second Court held in her favour, but upon another ground. 
We cannot say that there was a final adjudication as bctwecii 
Eukhmini and Dhondo which made it res judicata for th(', 
purpose of any subsequent litigation. The principle of Ba 7 n- 
cha7idra Narayan v. Naraya^i Mahadev^^'i is wanting in the 
facts of the present litigation. As was held in that case, a 
finding in a suit as between co-defendants becomes res judicata 
in a subsequent suit only when it was essential for the purpose 
of giving relief to the plaintiff in the previous suit. So also 
as between co-plaintiffs a finding to become res judicata must 
have been essential for the puiqiose of giving relief against the 
defendants. Now here, in the previous suit it was a matter of 
no consequence whatever to the defendant therein for the pur- 
poses of the relief to be given against him whethci Eukhmini 
succeeded or whether Dhondo succeeded Therefore, the 
plea of res judicata raised in this second appeal must he 
disallowed. 

But the appellants are entitled to succeed as to the ornaments 
upon another ground. The plaintiff came into Court alleging 
that he was the owner of the ornaments. The burden of prod 
lay upon him to show' that the ornaments belonged to the 
estate of Mahadu and that they w^ere not the slridhan of 
Eukhmini. Thciefore, he ought to have given evidence 
to prove his allegations. The bulk of the evidence was 
directed towards proving whether Eukhmini w’as the 
widow of Mahadu or not. The Subordinate Judge held that 
the ornaments belonged to Mahadu’s estate, because it had 
been so held in the previous suit and probably it is also the 
ground on which the Subordinate Judge in the Appellate 
Court has proceeded. But if the finding in the previous 
suit cannot be treated as res judicata, it cannot be used against 
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either of the parties. The plaintiff was bound to prove his 
case. And although we cannot take into consideration the 
evidence in the previous suit, yet we have the fact that the 
appellant obtained a decree eirtithiig her to the ornaments 
and that the ^respondent was a paity to it. The burden 
lay upon the plaintifi to prove that the ornaments were not 
the stridhan of Enkhmini. 

In this case the plaintiff has not disehaigcd the onus which 
lay upon him. The facts stand thus : Enkhmini has a 
decree in her favour; to that decjce Bhonclo was a paity; 
the plaintiff has not proved that the ornaments aic not the 
stridhan of Enkhmini. On these giounds, therefore, the 
decree of the Court below so far as the ornaments are con- 
cerned must be reversed. We must, thcieforc, amend the 
decree by deleting that portion of it which relates to the 
decree in original suit No. 77 of 1905 and the ornaments 
there concerned. The plamtili is dcclnedto be the owner 
only of such property as is not coveiecl bj the decree m that 
previous suit. 

The decree must he amended accordingly. 

Each party to bear his own costs throughout. 

Deeres amended. 
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(3) That all the gifts in the trust settlement made contingent tfpon K M, dying 
without issue were bad. 

(4) That that portion of the instrument which purported to create a wal^f in 
respect of four-tenths of the settled property was bad and void. 

(5) That the gift was bad for want of contemporaneous delivery of possession. 

(6) That this was a ease, if over there was a case, in w^hich the Courts might 
act upon those principles which have always guided the Courts of Equity in 
England and aid defective execution of a p>ower, defective not through any fault 
on the part of the person intending to execute it but by reason of an act of God, 
and that the unsigned deed ought to be effectuated ])y the Court to the extent of 
malring it binding on the conscience of the trustees. 

Pct GmfAM . — It is only in the event of the trusts or some of them being bad that 
the question of limitation can arise. For if a trust-deed in its entirety is good, then 
of course effect must be given to it irrespective of any question of lapse of time. 

Where what purports to be a trust-deed turns out to have been entirely void 
and therefore not to have passed the legal estate, the position of those who took 
possession believing tlromseives to bo trustees but not in law real trustees, neces- 
sarily assumes the character of possession ])y tresspass and is therefore from its 
inception in law adverse against all the world. Where, hoNveyor, the trust-deed 
in itself is good and valid to the extent of passing the legal estate but the trusts 
declared are in themselves wholly or pvartially bad, then there is a resultant trust 
to the author of the trust and the possession of the trustees, whatever they might 
think of it and however they might intend to use it for the purpose of carrying 
out the bad trusts, could not in law be adverse to the cesiui-giie-tmsi, that is to 
say, the grantor. Widely different is the case of trustees w^ho obtain the legal estate 
from the author of the trusts to api)ly the henedoial uses to specified objects which 
may or may not he good. For then from the beginning there is always a relation 
between the author of the trusts and the trustees in whom his confidence has 
been reposed and there is always the legal possibility at least of another xeiation 
coming into existence between them where owing to the failure of the declared 
trusts, there is a resultant trust back to the grantor who from that moment becomes 
in law the of the trustees. 

Where it was the intention that there should bean ultimate trust in favour 
of the grantor it is usual to express that on the face of the deed. A deed so framed 
as upon its very face to provide for the springing back of the trust fund or a part 
of it in certain events to the author of the trust, does create what is at once an 
express and resultant trust. , 

The current of authority seems to have set steadily against the extension of 
section 10 of the Limitation Act to all cases of resultant implied or constructive 
trusts. 

Where the ultimate resultant trust which is to spring back to the settlor is 
consistent with the discharge of the declared trust, then it may by loose use, of 
language be said to be express on the face of tho deed, hut when the extinction 


1911. 

Oassamalct 
Jaibajehai ^ 

'V* 

SiB' 

CUEBIMBHOT 

Ebbahim 



216 


THE INDIAN LAW KEPOIITS. :'VOL. XXXYI. 


1911. 


CaBS-i-M vLLT 
jAlK.a.7£',llAt 

V. 

Svsi 

CURHiilBEOV 

EuSAKIil, 


or fililaro of all iJi-j irj ji-'ik-a w a c.-n..iitk ii \it to too i,ruF,t.s 

crmk'S r \r{L aot 

exruvns :'n;T n-"v« r t^n tji ^xjr/c . on In.' O.co cf accd. 

Tiic to liie oa-j,'Licrj : vY...ru is in ' t, u o:>^iLC’': v- h* )j cl ’clarv svtz'^is jaikd 

aiifi uioro 1 . a rornlcaa^. i'jiM c\cl' io :L.; or h-iv/' lo kc toii.:d 

la tli(*vci7 c-fjT'."nia'-ypro]'0!- i^on ilia, i-y, <■: :Jv\'a;-s th<.T 

oi CLS-iLi-iLv>:,v.-f, aid. ir.ro.r.r-, hvj’A-'\ < \ 1. .> iii :ii.iik r.- .u-.li .0 1)^ 1 .r:a’>i 7 
ab trustee lor tru-.!.s vrh.Ojx ha\o f.iilod in tI-.- r-y, rf tko I'ox-. ho rK-llv h./.clnas 
’^aon trsi^T^i i‘'.ic.d, a-, tr'.i^ioe Jt/itLC b-crrlor. M'Jio>i Lho yc'siriojLi i j i'll'*!!'! 

tliis . a: ho ■’.'■ouis si'.'i o.ok ic.vt'in th' cliu racier of a "oad a-al 

legal u’ustce. he js honh’i.'. (Lt- tea u csl.l~ 3 a^j -.i liolder for .'wo clalmau'-'^, the 
iutendca keiiol.cirie. o: iho ihc\ur.- Iir.i, \\h;eh hav,: failed, and the rt.sultaut 
TrUiico, liijt iS, tile seL.'-..j’. A.i-.i la- 'Lu.’h ci’ 'jl loji ova irusteo can be 
advofbij 10 ill*. .u.:ri .a ' bi o:. a? loa: ijc;al person is clucovcrou luid 
asesi-ainec. 


So joUj* r*') li’ti.zci cocLpii 
failed I’aa t'o*':*; -s f i 'I’l i 


Jie y 'M:).-. Li'vaoe as soon as dt;chro:l trasts 
ur . . T,-)-. '-ii'lo:‘. rho ycis'essiou 

:g ca^caii -dy rn ;i ct rij ... . 'z^* u:-. ■ ..u ci-iy be chaiigwc; inio .i cl verse 

pos-Ga^ion by ? conri-cu^ a- d ciehj'rite ac: : :ii<i i? -u .-ev. ili,:’ he jiiur reM-uAeio 
all intention oibo.f'in^ .-or -ho rc-ulUiT t.s : and lie:rus~ bi- 

iiitcnlio‘1 01 (.oiitie/Mno ro • pplr rh. Irnv. -’jiid lo n=os e h-oh tiio Coiir. ha-, -l^^hn-ed 
or which fU’o imIcwh lo rzi’i lO fv.ii'v.L Inoti hj-a tio-'-.is.sioi'i iihabi become 

aclve-^o \oUU l*-..i r..>, me 11 ihup.-on .ini nm, ntk.. bU-ps within 
tue]\i* \ u. .'r iniuie e..,, ot.. a. a. vo a-, .c] h^.e ch, unclcJ the: I’nuit'i.jL attihoriiies, 

of th. . v,->, ij-ijiio cl .-ecA-ni hJ 1 1!;,« Lh i.j.i'ca Aut. 


en.i 

avciriny, the irj.n 


'\7 .'..•.MU".-; dt^Lj*. L. /.V? precludes -i jyi an 

r3-; ..i.-m:..- r.i ;... ;.r..c-;s. c-.oi.ptl puvents 

Lnn bayh'^ on. 'h.’-j;; r-A . ao iajj.i .ir-: hu o.y): ,i; .> a: ji:::.:] -t. 

Vi. lb' meihi'! iii..y cevote ins 


it. ’s ^ r'j :h' -M.il 'Ue-b-u Li' ih:.! 

proi.-,«. >.vr;ivuyAy..o . t., 'i 
mamior tlio n-cn.-i;.i; ;nOi<,'i.\ : .Ui.iwun' \ . I‘. T. .icl'.irt coj-'.-nI.'.-uI. 

Iho I,!” if i,. ,h.' fiA!,,.! o; ..vr-y S'i:'. k-- ih,.t expre-saag 

it, a!..s toU,.i;y.;ou.- a.i.i-. a; j.,- 

sufpiu.ago a, ..I ...1,,.- u'.„u r « 3 ;cio v ouUT aoc «.ar:! bo 

iinpiieu iu .u cr-to it, i o: Cvpiu-^.. i, 

Undfr ihci T'j laoiacd m Lav. wncro :mhu h ci.ncltlioaec'l hv ; 
alienation, the gift L ab.c.]ntL d rh^' cruj^uen is void, 

A gut to the donor Imn'ioL for hi, life ana then --vor to others cculd not be 
reoone-led wb.li any rcco;An^c'l p-i .icip-fi y, ,be -M.inoinoda'j Law of g-.£t and inmt 
neoossanly Ih.i-tfoK, s-o far tl.o r.-moSer cionota aro coneotued, b.; bad ab imtio. 

Jamdbaiy. H, V. SUhnu'-i lobcwod. 


' po’vvcr resirioting 


(1) (19iO) 34 Bom. 604. 
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A vested remainder in tlie strictest sense of tlxe English words B,nd a foi^Hori 
0> contingent remainder could not possibly by any stretch of ingenuity bo siiade 
the subject of valid Maliomedan gift mfer tnvos consistently with the require- 
ments of the Mahomedan Law on that head and for this very simple reason that 
no man can give possession m pmsenti of that which may never come into pos.ses- 
sion at all. It is of the essence o! a Mahomed an gift inter vims that the donor 
should divest himself of the actual possession of the thing given and transfer it to 
the donee and if the donee does not take physical possession of it at the time of 
making the gift, then till he does, the gift is revocable. 

There is no authority to be found anywhere in the Mahomcdan Law books 
themselves for the proposition' that a man giving inter vivos may give an estate 
first to himself and then to A for life and then to B absolutely. 

It is undoubtedly a rule of the Mahomedan Law that where a donor makes a 
gift and accepts in exchange something, w'hether that something be independent 
of or part of the original gift then the rest of the gift is irrevocable. No gift 
in futmo can be made by a Mahomedan inter vivos, in order to validate such a 
gift there must be an actual delivery of seisin to the donee, there .Uat be a 
transfer of possession and that transfer of possession must be from the donor to . 
the donee. 

While the Mahomedan Law insists that a gift to priva-te person should be 
free of all pious and religious purposes, this does not necessarily prohibit the 
maldng of the gift to ^yu/r/ which may be contained in a deed which makes other 
gifts at the same time to private persons. 

It appears to be the Mahomedan Law that a donor may give his property in 
wakf, that is to say, appropriate and dedicate the corpus to the service of God, 
while reserving for himself a life-interest in the usufruct. But as in the case of 
gifts to private individuals the Mahomedan Law never contemplated and wifi not 
allow a merely contingent gift in This necessarily flows from the jural 

conception of a mi/^f which is the immediate apjrropriatiou and consecration of 
specified property to the service of God and the reservation of the donor’s life 
interest in that property does not in any way clash with that concep^ti on for the 
corpus is there and then definitely and finally appropriated to its intended purpose. 
But it is plainly otherwise, while 'the gift is conditioned upon the happening of 
some future uncertain events. There can, in such circumstances, be no appropria- 
tion sjmchronizmg with the declaration because should the future events happen 

it is neither the donor’s intention then nor after the happening of that event, that 
the property ever should be apDpropmated to the service of God» 

It would be passing the limits of the application of the maxim “ Vsus et 
eonvmtio vincunt legem ” if ifc were sought to be shown that the Khojas are allowed 
by local usage to override the Mahomedan Law which prohibits any Moslem from 
disposing of more than one-third of his pnup^erty by will. 

By an Indenture of settlement, dated tte Ttli .of Jannary 
1886, one Jairaibhai Peerbhai, a Khoja Mahomedan of Bombay^ 
pnrported to convey divers immoveable properties of great 
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value to trustees for the benelit of the various luc-uibors th' 
family Vv'hich then consisted of his wife .Reliuiathai v>i]\ 

defendant), his son Noor Mahomed (sincf jii-. 

daughter-in-law Khanoobai, wife of Noor M.-iliouiid (Ju ;ih 
defendant) and his two daughters Baldnah:ri (llu' bill tlolVt/O- 
ant) and Jenabai (since dcceasod). dlio fn’Kl Jolc-udaiU 
the only surviving original trustee of tiho aforesaid 1 
and the defendants 2, 3, 4, 5, were suh'^c'.jiit^ni ly np|)Miiucv. 
additional trustees. 

The trusts of the said settlement were in (‘ffoct for (he said 
Jairajbhai Peerbhai (the settlor) for life and afo/r his death 
(subject to certain rights of rosidcjncL* and a moiit bh oe v na ii i pf 
Es. 300 to the 6th defendant and of Es. *2o0 to tin Mn d. j* ’idfint 
and the said Jenabai) to pay the net inceinc of ti'o liii-. i-fciato 
Lo Noor Mahomed for his life and in the eVvm (ubicii 
queiitly occurred) of the death of Xoor iRabomed \viiiiout 
leaving male issue (subject to the above lights ami pavirnmOj 
and to an additional monthly payment of Es. 300 to iJn* 7i]i 
defendant as the widow of Noor Jlahoiucd) to 'paa tin- md 
income of the said estate to the 8th dLluiduni and ihr said 
Jenabai and the survivor of them for their her au.d ai! . r 
the death of such survivor (subject to the liin-tf in lav..ni‘ 
the 6fch and 7th defendants) to divide the tvimr Iciid- io 
equal parts and to hold the same : — 

As to fgth for Eahimtoola Peerbhai and his ht ir^. 

As to y^^-th for Ismail Nensi and his lieiis. 

As to j^^ths for the right heirs of Lhe SI li defend nni. 

As to f^ths for the right heirs of the said Jenabai. 

As to ^%ths for the trustees of lire Jjdrajbhai Pcaa'Wiai Khiyja 
Benevolent Trust Fund. 

The said Indenture also reserved to the settlor power to vary 
or revoke all or any of the aforesaid trusts such res(H‘vat ion 
being expressed in the following terms 

Provided always and it is hereby agreed and declared that it shall be lawfm 
for the sadd Jairajbhai Peerbhai at any time during his life-iime by auy dc;ed or 
deeds, writing or writings executed and signed to vary or revoke all or any cf the 
uses, estates and trusts hereinbefore limited and declared of and concerning the 
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said trust premises or any of them or auy part or parts thereof aud by he same or 
any other deed or deeds writing or writings to declare any new or other uses estates 
or trusts of and Gonoexmng the premises the uses or trusts whereof respeotnely 
shall bo so ig>ned or revoked as aforesaid,” 

After the date of the said settlement, that is to say, on or 
about the 26th of October 1886 a second son the plaintiff was 
born to the settlor, 


1911 , 


Cassamally 
JaIR WEH it 
V. 

Sib 

Cobrim BUOY 
Bbbahim. 


The said Jenabai died on the 17th of November 1903 leaving 
her surviving as her heirs the defendants 11, 12. 

The said Tsinail Nensi died intestate on or about the 8th 
September 1908, leaving him surviving as his heirs the defend- 
ants 14, 15, 16. 

The 17th and 18th defendants were the present trustees of 
the Jairajbhai Peerbbai Khoja Benevolent Trust Fund, 

The 9th and 10th defendants were the minor sons of the 8th 
defendant. 


The plaintiff filed this suit praying inter alia for the follow- 
ing reliefs : — 

(a) that it might be declared whether or not the Indenture 
of the 7th January 1886 hereinbefore referred to and the 
trusts therein contained constituted a valid disposition of 
the said properties of Jairajbhai Peerbbai ; 

(b) that if the said Indenture and trusts should he held to 
be valid, the defective execution of a deed of revocation 
might be aided by the Court and the provisions of the said 
deed declared to be valid and binding as a variation of 
the aforesaid Indenture or otherwise as the Court should 
deem right ; 

(c) that it might further be declared that the plaintiff was 
absolutely entitled to all tho properties comprised in the 
said Indenture subject only (if the Court should so hold) to 
the right of the 6th and 7th defendants to reside in certain 
of the properties and to the payment to the 6th, 7th snd 8th 
defendants during their several lives of the monthly sums of 
Bs, 800, 300 and 260, respectively. 
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The plaintiff based bis case on the pwind that neither at 
the date of the said luclentnic of the Trh .lamuny ov at 
any time aftorwards was possessioji of I ho ]n*o|H‘rlh‘s or anv 
of rijem given or transfeiTcd by the iseliior U) (lie tnisLt'os. nor 
vas the scLtlcmciit acted upon in any way hiUt all ih<' pro]K’itios 
continued n.s before lu the posser.sion and under liu'' ntunodiafe 
conirol of the settlor and under the. cireunisiaiicu's tin' said 
settlement was invalid according lo hLuioinedan law. 


The pilaintiff iurtlicr alleged that ait( 1 his birtli ilie settlor 
becaine dcs-jrous oi varjing tho tenn^ of the disposition of the 
properties u Inch ho had made by tin sc'llleuu-rd ui tdie Vtli 
Janaary 1886 and of icseftlmg the sajd ni meh way 

that his two sons slioald he ecpinli;' I^'eneiuied t . 


A draft deod of cleclarafioii of ne'c t^e.us accordjugly 
prepared hy the settlor's attoineys iir.der ins insti-aclinns iuid 
after being snbmittetl to hiiri and coLi.iiii ultts-atioiw made 
therein the same ^yas on the 21st July 1887 laid 1,'efoiv ronnsei 
wdth the settlor's instnicLions On the 24rh ef tin' same 
month the draft was finally settled by counsel mul Avim U'unv- 
after explained to and approved bv the sell lor and an tngross- 
mcni tlicroof v/as made and duly siemre-d 1 >a Jit' s^iid 
attorneys for exoculion by ihe settlor On tiie morning of the 
*29tb of the same month the engrossment so iruul'*' laken to 
the residence of the Bettlor for eweent ion niul spinal ur-^ ly\ him 
bat upon arriA^af there it was found 1 ha I* by a hlnndt r of the 
engroBsmg clerk sovei-al pages of the aj.prowJ drali had )>vum 
accidently omuted and the seLtior was in consequence juvvented 
from formally executing the declaiurion of trm-sts which he 
intended to execute. 


Another engrossment wm-s prepared forlhivitlu hut nt 7«30 
p.m. of the same day before the new engro^snient was ready 
the settlor died, his death being the result of on accidemt to 
his hct'iici which had. occurred about a fortinglit picvioiisly 
but which until very shortly before his death was not regjmded 
as of a serious nature. 

By the deed, wdrich the settlor so intended to execute* it was 
provided in effect that the said trust premises should be held 
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by the trustees of the Indenture of the 7th of January 1886 
after the death of the settlor, subject to the rights of residence 
and the monthly payments to the 6th and 8th defendants and 
the said Jenabai upon trust for the said Noor Mahomed and 
the plaintiff as members of a joint and undivided Hindu 
family. 
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After the death of the settlor the whole of the trust pro- 
perties passed into the management and enjoyment of the said 
Noor Maliomcd who, although he was himself one of the 
trustees under the original Indenture of Settlement, treated 
the said properties as his own and all the papers relating to 
the variation of the said trusts subsequently came into his 
possession and were kept by him until his death. 


Noor Mahomed died intestate on the 20th August 1897, 
leaving him suivivmg his widow, the 7th defendant, but no 
issue. And since that date the trust premises were in the 
management of the first five defendants who claimed to deal 
with them according to the provisions of the said Indenture of 
the 7th of January 1886 and the plaintiff had received no 
benefit therefrom. 


The plaintiff further relied on an oral will and also on a 
written but unsigned will, both made by Jairajbhai. By the 
said oral Mill the said Jairajbhai bequeathed one-half of his 
property to Noor Mahomed and the other half to the plaintiff. 

By the said unsigned will the said Jaiiajbhai infer alia 
directed that upon the death of either Noor Mahomed or the 
plaintiff without leaving a son the survivor of them should 
be the owner of all his property. 

I 

The defendants 1, 2, 3 and 4 supported the settlement and 
alleged that after the death of the settlor Noor Mahomed was 
in possession and management of the trust premises only as 
managing trustee and for and on behalf of himself and his co- 
trustees. 

The 5th defendant submitted to the Court whether he was a 
necessary party to the suit, 

B 1781—3 
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The 7tli defendant also snppoited tho settlement and further 
contended that Jairajbhai never intended to execute the second 
deed, and that having regard to the aihil ration and aavard and 
the decree m Suit No. ‘2S2 of 189:i and the receipt of Its. seven 
Mkhs by the plaintitf in pursuance oi the said decree the plaintitf 
was debarred from impeaching the validity of the deed of 7th 
January 188G. 

Defendants 8—18 made similar defences. 

Inverariti/, Maikes and Lowndes for the plaintiff. 

Bahadiirji and Vakil foi defendants 1 — J. 

Bopfista and Kajiji for defendant 5. 

StrcDKjnwn, Advocate-Gcneial and IVadia for defendant 6. 

Setalvad and iJ^sai for defendant 7. 

Jinmh and Jarjnkar for defendant 8. 

Bahadurji and Coyapi for defendants 9 — 10. 

Davar and Midla for defendants 11 — r2. 

Sayani and Tyahji for deleiiclants 18, 17, 18. 

Sayaiii and Jaffer for defendants 14. Id, 16 

Iwrcra/iV//.— The fust question is whether rlie deed of 1886 
has not been varied or revoked b\ intimation mfficicntly declared 
by Jairajbhai Poerbhai in l8b7, and d ii lias wheihn- rlic draft 
deed or engro'-sment proposed to be txecured bv Jairajbhai 
should not be given effeci lo by the Court. 

The second question is whetb.er the <eeund died is not the 
real trust deed of Jaiiajbhai Peerbluii. If it is a further 
question arises whether its pro vi, ions will be given efi'etd to 
by Mahomodan law If the second deed Gauds good in all 
respects the plaintiff woukUalie the whole of the jwoperty, if 
it stands good partially then the i laintiil’ takes half and the 
7th defendant the other half Under Mahomedau law the 
first deed is invalid, at any rate to a large extent. 

If both the deeds are invalid tlie ipicstion arises whether 
Jairajbhai died intestate or left a will and if he left a will ' 
whether it was an oral one or written, signed or ujisigned. 
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Five documeats will be relied on: — (i) Will of 1881; (2) 
Deed of 1880 ; (3) Oral will alleged to have been made a few 
days before his death ; (4) An unsigned v^ill ; (5) The second 
deed. Which of the five was the last will of Jairajbhai ? We 
contend that the will of 1881 had been i^evoked in toto both by 
Mahomedan law and by the law of Equity, at all events as far 
as the properties in the deed of 1880 are concerned. The will 
of 1881 was revoked by the deed of 1886 as far as the trust 
properties were concerned and the second deed revoked the deed 
of 1886. The oral will comes in whcie the settlement does 
not affect the properties. The unsigned will revokes the deed 
of 1886. So does the oral will. We submit that the unsigned 
will does not require execution. 

The first point is whether Jairajbhai left a trust deed. The 
laws of equity and good conscience apply Dada Honaji v. Babaji 
Jagmket^^\ In re Kahandas Nm rcmda$^^\ Mussamat F» 
Barlow Y, Sophia Evehne Onle^^\ Bamcoomar v, John and 
Maria^^\ 

The Courts will not aid the non-execution of a power 
where the owner of the power does nothing tow^ards using the 
power. Shannon v. Bradstree^K This is not a case of 
non-execution but of a defective execution. The settlor showed 
an intention to execute the power and his intention was to 
execute it iu favour of his own son Farwell on Powers, 
2nd Edition, page 829. When the will of 1881 was executed 
Jairajbhai had a wife Eehmatbai, a son Noor Mahomed and 
two daughters Sakinabai and Jainabai, and at that time he did 
not expect another child. On 28th October 1886 the plaint- 
iff was bom and Jairajbhai became desirous of altering the 
deed. If the will and deed hold good the new-born son would 
be absolutely cut out. We say Jairajbhai's intention was to 
revoke the deed of trust and to make a new deed by which this 
son should take equally with the elder one. He also wished 
to make a new will for the same reasons. The draft of the 

(1) (186d) % Bom, H. 0. E. 36. (3) (1870) 6 Ben. L. B. 1 at p. 8. 

(2) (1880) 6 Bom, 154. (4) (1872) 11 Ben. h, B, 46 at p, 52. 

m (1803) 1 Soh. & Lef. 52. 
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ii©w d66d roproduGGd tlie old dsGd Gxcopt tliat hiG loit tlio 

residue to both the sons as tenants-in-coinmon As to the 
suit which is said to be a bar to this one, il was a suit filed 
by the plaintiff claiming half the properly for iho, plaiuliff b.it 
the trust property was purposely excluded. 'Che ariiii)-,; tors 
gave the go-bye to the will of 1881 and they seem to have 
acted on the unsigned will as they gave half the property to 
the plaintiff. 

As to the law on the points referred to : — Cliapmaii v. 
Gi'bsorfi-\ Smith v. Ashto7i^^\ Coventry v. Core'ntry^^\ 
Wilson V. Piggott'^\ Hawlce v Haiohc^^\ Kenmrd v. Ke>i- 
nard^^\ Carver v. Bichar cls^'’'> We say that hero the in Ion- 
tion was very clearly manifested, otherwise the sou would bo 
left unprovided for altogether. It does not matter in what form 
the intention is expressed. As to the will, wheri. the Indian 
Succession Act applies certain formalities are required, but a 
Mahomedau can make an oral will, and can also revoke a will 
without any formality. 

The Transfer of Property Act was not in force at the time of 
the deed. The authorities support the contention lhai the 
intention of the testator, if proved, must be accepted as his will 
Mancharji Bestanji v. Naraya'ii Lahshiiinanj‘'^\ Miihtirnjah 
Pertab Naraiit, Singh v. Maharanee Snhhno Koocr '-' , Sri Baja 
Chelihani v. Appa Ba7i^'^'>, Waqhela Bajsa/ii' \ Shchh 
Mashidi-n^^^'i. 

As to revocation of a will, marriage revokes a will, very slight 
circumsl ances added to the birth of a child would he an impliixi 
revocation. See Baillie’s Digest of Mahomedan Law, pp. 'i'll 
and 6-28. Eiiierson v. Bovitte^'^-\ Johnston v. JohnstoiC'^'^', 
Williams on Executors, 6th Edn., Castle v. ro>vc‘i“, Marsion v. 


(1) (1791) 3 Bro. Ch. Cas. 229. (8) (1863) 1 Bom. il, 0. I!. 


(2) (1839) 1 Oh. Cas. 263. 

(3) (1724) 2 P. Wms. 221. 

(4) (1794) 2 Yes. Jun. 361. 

(5) (1877) 26 W. E. 93. 

(«) (1872) 8 Ch. App. 227. 
(7) (1859) 27 Beav. 488. 


rr. 


m (1877) L. R 4 I. A. 228. 

(10) (1897) 20 Mad. 207 at p. 209 and 

(1902) 25 Vlad. 078, 

(11) (1887) 11 Bora. 051 at p. 561. 

(12) (1802) 1 Phihmi. 842. 

(13) (1817) 1 PhiUiin. 447. 


(14) (1837) 2 Moo. P, C. 133. 
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Boe dem Doe clem Deed v. Harris^^'^. Conduct can 

I'evoke a will as well as actual words, strong anxiety to provide 
for a child and conduct evidencing such anxiety is sufficient. 
We argue this part of the case on the assumption that we do 
not satisfy the Court that there is any other will of Jaira.ihhai 
and we submit that these deeds and now unsigned will are 
evidence of revocation of the will of 1881. If so, it is not 
necessary for us to set up a substantive will. But we submit 
we can establish a subsequent will. The oral will depends 
on the evidence of Eehmatbai. She gave the same evidence 
before the arbitrators as she has given here The only 
requisite for a will of personality in England prior to 1838 
was an intention to dispose of property in a particular manner 
if that intention is sufficiently declared It is not necessary 
for the testator to be aware that he was performing a test- 
amentary act Milnes v. Foden^^^, Doe dem Crn^s v. Cross^^ 
In the goods of Morgan^^\ where a document wvis admitted 
to probate which on the face of it did not look a testamentary 
document. Montefiore v. Mo>itefiore^^\ Alien v. 

Garey v. AsJcew^^\ Goodman v. Goodman^^\ Bohinson v 
Ohamberlay7ie^'^°\ Green v Skijiioorth^^^^ showing that instruc- 
tions will operate as fully as the will itself. Sihes v. 
SnaitU^l, Musto v Sutcliffe i'*), Lewis v. Lewis‘'^^'>, Nathan 
V. Morsd'^< , Evans v. Knight and showing that 

only slight evidence is necessary w'hen the provision made by 
the testator is what you would naturally expect him to make. 
Burrows v. Burrows^^^\ Masterman v. hlaberly^^^ , Castle v. 
Torre^% Whyte v. Pollo¥-o . Lastly we have the definition 

of a will in the Probate and Administration Act which is : 

“ will means a legal declaration...” 

(1) U838) 8 Ad. & El. U. (11) {1809) 1 P8i1hm 63. 

(2) (1837) 6 Ad. & El, 209. (12) (1816) 2 Plullun. SSI. 

(3) (1890) 15 P. & D. 823. ( 13 / (1818) 3 Plulkm. 101. 

(1) (1846) 8 Q. B. 714. (U) (1818) 3 PhiUm. 109 at p. 112. 

(6) (1866) 1 P. D 214. (16) (1821) 3 Philkm. 529. 

' (6) (1824) 2 Ad’d. 854. (it) (1822) 1 Add. 229. 

.(7) (1825) 2 Add. 490. '171 (1827) 1 Hag. Boo. 109. 

(8) (1786) 2 Bro. Oh. Gas. 58. (is) (1829) 2 Hag. Eeo, 236. 

(8) (1847) 1 DeG. & S. 695. ttO (1837) 2 Moo. P. c'. Isa! 

(10) (1755) 2 Lee. 129. (20) (1882) 7 App. Gas. 400. 
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Ttiere ai'6 cases wliicli go to sliow lliat M.ib.ouii'uJiii diid 
Hindu law are tlio same as the old Englisli law. y,a(j(Liutch- 
mee Ummal v. Oopoo^^K Vinayal: v. oArZ/n/ru/ M,ihome.d 
AJla/Aliv Aimed BulsW'^, Ma::h(ir ritn^ot v. Ihxllm lliInM'i, 
whci’e a letter writton by a person before eomiuilhu^i suu-ide 
was treated as a will. Aiilia Bihi w Ala-iiti-diti"‘‘ . Jieth by 
Mahomedan and Hindu law any document winch huilieumtly 
shows the intention of a testator is suiticieul to both constitute 
a will and revoke it. 

Now as to the effect of the deed of 1886 according to Alaho- 
medaii law — We are not concerned witli c(inteming whether 
the life estate to Jairajbbai was tiie next lih* lVkUv to Noor 
Mahomed, the plaintjff wishes to take the nioperty a~, ii siood 
at the time Irj tiled his suit. It apjjeiirs Iiowcvm extremely 
doubtful whether a Mahomedan can ^ivo io lunr^elf any 
interest ill property' belonging to himself. aj>])earaiices 

the properties remained unchanged Booh enu les do pju count. 
All these points arose m Jainahai v. Ah D. d hat 

a man cannot bargain with himself even if ihcrtj arv othei people 
associated with him as trustees. See Ellis v Jairajbhai 

remained in possession of the property and enjoyed the rents 
and prolits thereof without impeachment oi wasui IXu meet- 
ing of trustees was held in his lii'c'-timo. and iheu’ was no 
change of names in the Collector’s books Acctouiniu* to }>labo- 
medan law a gift must be in ijra^wnti and uiKjnalitiefl Alter 
Noor Mahomed’s death the limitations aro void. A'- far as the 
gift to charity is concerned it is void because tin* scUhu' reserved 
a life intciest to himself . Everything aft oi ih-* liiV to 

Noor Mahomed is bad according to ALahoincdon law and the 
property reverts to Jairajbhai. The only efihut of the 'deed is 
to revoke the will of 1881 as far as the iru^i properties are 
concerned. We say that no Khoja can create an ebtate un- 
known to Mahomedan lav/. He may will awuiy -jrd of his 
property but he cannot create an unknown estate. How far 

0) (1856) 6 Moo. I, A. 309 at p. 320. (-1) (1808) 21 All. 91. 

(1869) 6 Bom. H. C. R. (A. C. J.) 221. (ft) (1906) 2S Ail. 715. 

(3) (1876) 25 W, R. 121. (6) (i9io) 34: Bom. 604. 

(7) [1910] 1 Oh. 629. 
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Mahomedaii law is applicable to Khojas and Cnichi Memons 
see Bai Baiji v. Sai 8antoU^\ A Khoja has got to estab- 
lish any cnstoia he relies on apart from that he is governed 
by Mahomedan law. 

The next question is whether the law of wills has ever been 
held part of the law of inheritance and succession. There is a 
case to that effect in Bom. H C (referred to above) but theie 

succession was succession ” as iindeisiood by the Charter 
The Hindu Wills Act does not applj to Cutchi Memons. See 
In re Haji Ismail Haji Abdula^^K There is no authority 
which allows them to create estates unknown to Mahomedan 
Law e g,, conditional gifts As far as revocation is concerned 
the law is the same to both Hindus and Mahomedans. 

As regards the second deed : — It gives a life estate to Jairaj- 
bhai which we are not concerned in disputing After certain 
legacies he gives the u hole residue to his two sons as undi- 
vided members of a Khoja familj "We say that that simpily 
means that they aie to take as if he died intestate Curiously 
enough Noor Mahomed transferred all the properties in his 
own name as if they were ancestral properties. This is 
important on the question of limitation. Bai Diwali v. Patel 
Bechardas^^\ is not, we submit, good law. Eadhabai v, 
Nanarav^'^^ Venlayijamma Garu v Vtnlataramanayiiamma 
Bahadur Garu^^\ Yethiucjidu Naidit v Muluntlm Naiclid^K 
Jairajbhai opened separate books of account m respect ot these 
properties and later on signed rent bills as managing trustee. 
Noor Mahomed did the same, he had fifteen of the properties 
transferred to his own name, three properties could not be 
transferred as they were Fazendari. 

The will of 1881 was never acted upon as regards the 
various legacies. Noor Mahomed joined one of the trust proper- 
ties with his own and built a bungalow on the tw^o treating the 
lands as if they were his own. Jainahai v. E. H. Seihna^^^ is 
good law and as pointed out therein if such gifts infuturo with a 

(1) (1894) 20 Bom. 68. ( 4 ) (1879) 3 Bom. 161. 

(2) (1880) 6 Bom. 462. (5) (1902) 26 Mad. 678. 

(3) (1902) 26 Bom. 446. (6) (1906) 28 Mad. 368. 

(^) (1910) 84 Bom. 604. 
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luc- interest to thvo 3 ct:ior n.fc al'-owea yon "otL tiu 

o: a-’-'cty cj-v ’ -j: ■. ici -ro^n-itt . 

T'-e eJ.> PoL'l- ‘o:., is Liitiitatiiai. Th'^ wn Hio 

,:(irlk')-s but iu.tno'v cnnib:-- i.c -.m;.' rkv.iv. 
wLt'i' tlto real OAxncr in nOhKos^i':"! ul .Uw ' ;>■ ■'"• 

man can bo said to houl rroyoriy achrr.-c u. liLi.v'l;, \i nsi n 
tbai was tiic case iu Jairaibltars tiiiH- and al-. in Xn>.c 
MabomedV. Tim nkintilV was a minor and br.'r,-nt 
tvitbiu a veav or ivro o: ci-taimiiy ma'jOi.ii'N . 1 h„n 

rely i)n seclior iO of ilic Ti lists Act. A Kboja lla^ i-'-'-a- 
meutary capaciry lo '.vill away li.c .vno:" oi ni^ i-roi'Ctii. 
AdcocuU-Ccaerai v. Abr/.’.o'oTb 

nuiaditi-ji, lor :no Tu'Ctcos .•lebaulants i --- 

Y’o biibmis ibat the tir.st dviT. i- valid ami ih,:! i ''mryi iiing 
wbidi tbc law rctinu'c^ v/a,s dem to iv'me'r j 
Possession mast be given as the svJrr- 1 , ot^ ilm yit; 
admits oi: K>i<-ijo<.noo-usia v, Jc.'/oe -• In 

this case ou tiio oay oi exeeru.iou ..airr'jbivn 
soparnic boofe oi accoiini. Dio l.e 
owi^er Gi the u’lopcn y or a?* 'nv^toe? .ri’oiu it 

pruvea That Lc nianaj-eJ The properiiL- uah-r ihr a. 

\\' iiich p ro vi aod i lia i J lo ow 1 o I r iii * i n :) u i : : i ' : ' ' i c t. 

7Ji{lUch Ahctocl Chifioor ’h -S/c^v/v \ 

Bioi Khaver Suliau v. Bih; Sv/r/z/G’'. 

Jainijbhai acre^l as D'Pl'cr to rlic l. ‘U-rt h-ian'. \!u r I;!iiv»i- 
l)hai‘s (icaili Nooi: :\lai' 0 -ii >1 wa'? api-oii-i.rl Mria.J-u 
b}' a- 2‘rLis;oos' Ila^oinUon of Isl ao.l :iis 

death Sir CuiTiDibijOV apj'Ointod PiiLiia^. 

Aiuii Ali‘? ]}>roiirroicdaii La^v, Sivl Ed., voi. 1, }>. ot ai.d p I'e 

Slidlch 2fU‘i(ih'jt}ian. w Z%l>ai^c( ifarA^\ ''‘'h.o Ihe-. i:ni. The 

proportieii v.Vi'e not i '‘ansfvn'rcn ia rhe ColL'ki^'r-i ijib -k- uta.kes 
no difference and does noc alVc'ct- the validity vt lie. i ro'n ~dr-<'(l ■ 
jj-Iiihammad 2\lvmtae Aliinad v. Zubaida Jan Djinhay Vet I'J 


' ro (1903) 29 Bom 133 at- p. ItlO. 

(2) (1S76)' 2 Gal. 134.. 

(3) (16S4) 10 Cal. 1112 at p. 1123, 


(4) (1834, OBcm. 146. 

(5) (ISOO) 29 Bom. 40R. 

(6) 11SS9) L. If. IG I. A. £05 
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of 1876, section 30. We submit the whole trust deed is valid ; 
Amir Ali, VoL 1, p. 27. Wilson’s Mahomedan Law, p. 353. 

Curt AM :--There are really two points for yon to argue. 
First Is the gift in fukiro valid ? And second : — Is the deed 
revocable ?] 

Nawab Umjad Ally Khan v. Mussiimat Molmmdee 
Umes Clmnder Sircar v. Mussummat Zalioor Fatimcd^^ fol- 
lowed in Jianoo v. ill ^‘r Abed AIF'^\ Kmii' AH 3rd Ed., 

pp. 26, 79, 111, 126, Baillio’s Digest of Mahomedan Law, 
Chapter III of Book IX, Wilson’s Anglo-Mahomedan Law, 2nd 
Ed., p/ 491. 

Whether the annuities to the ladies in the trnst deed are 
valid. See Amir Ali p. 80 ; Wilson’s Mahomedan Law, p. 476, 
section 484 (h). As to whether the powers to revoke is valid, 
a settlor has the powen’ to revoke under certain conditions. See 
Wilson, p. 366, section 316. flero tlie donor had no x^ow^er to 
revoke the gift therefore the x^aintiff cannot ask the Court to 
revoke it on the xaoint of Limitation. See Gkiircher v. Martin^^\ 
Cowasji v. B. D. Setna^^\ Limitation Act, section 9, Sree- 
mtdty Y, Vira Pillay v. Muruga MnUayan^'^l . 

Tyabji for defendants 13, 17, 18 : — 

All gifts in Mahomedan Law are revocable : Morley’s Digest, 
p. 277. He also referred to Naamh Umjad Ally lUianY, 
Mussuviat Mohmndee Begum^^\ MuJiammad Mumta^ AJmtad 
V. Zuhaida Muhammad Fah Ahmad v. Glmlam Ahmad 

Anwari Begam v, Nizam-ud-din Shah^^K 

Inverarity in reply. 

Beaman, J, — I will take the questions material to be answer- 
ed in this suit sex^arately and in order of their difficulty and 
importance. 


U) (1867) 11- Moo. I. A. 517. 
m (1890) L. K 17 I. A. 201. 

(3) (1907) 82 Bom. 172. 

(4) (1889) 42 Gil. D. 312 at p. 319. 

(5) (18,95) 20 Bom. 511. 

B 173?— 3 


10) (1868) 10 W. n. 285. 

(7) (1865) 2 ]\rad. H. 0. R. 340. 

(8) (1S89) 11 All. 460. 

(9) (1881) 3 AU. 490. 

(10) (1898) 21 A11.165. 
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\n the liLo-liiiic {^1 liiY '^elLh/i* ehajiOe;. rY(rhhi;_\„ 

It aj_\heciT:w;loi'i.t‘ lliM'L !ii l’\ ii’ the of liu '"lei-'M' 

oOJiio of t!u‘'iu hoiiijj; hai'i. iIk ^[iu>tirn ch liuju .ii i i- m 

arise. For. il ■ lu* t fiibi -hei -1 i.: e'liii'c-lN i-, I'x-o oi 

course JU'Ct JiiXsL i ; i- s,i; .\i\ c ■'!' ;mv t;U('-ic\n 

of ilio hi of liia-'. 


< ' i o. .r.i ^ , {J 


IS ti; »;(' l*r'!l:;Xe C'! IP' -f'. I'l 

i uosrioii (.1 ive', 'iipit,:; J.h' \ ^ [ .■ -h. . h o h i , 

nqcl and \'ciil '<?! "1 wl';’’' i a- .'- iji'-r-ii!, o i-i". >,[1 

or auy ui ; iio iiMs-th ;]( c- 1 . 1 !';'i'l ’ ll •■ I; i. n ii,'.; 

poiiu that a co:tair. .uiiotir!' ui itiihv't'hy a; nr- ii. h,i st !\cii 
occasinp. ill,'- Course ir. ihl- c'lU.’i.T. .\ri'A •!:. 
in Chirchn' . 'i/.-ir'/,; and in /' .h/;// ■' , u ... ,f 

ni'Cts to mI’.J"!', v\,i,]i jL;r< n: ■■. -i ..a : ti. i.‘i‘‘‘]ii! dai,,.;\'S 

il ’ 'CI'IO O. a. . ll' '.l-.l \' i , 

lJu' priin-ipU- ni dundu,- v. 'd, riii> ■•>■■.. >" 
Englisih (Mm.'-'.iu- pu ili:- i.n ■ ;r. ... | 

appouivd to ’ll. , iVoni tiic-! I ..'’i '-' ,1 .i ’ i.. .,.., 1 .. 

anaiy'-o ;r. i'lifvf.iy ouI'm’-kh; ..n.' ’’ i '^i.n i- y ilu. 

efi'oot of ihivi Irw io ihi. mof •, y,.;-.. (• "i,... 

that tvhciv vnai i.nrnori- to I'.i- ;■ ir'.'... i’.. ,1 ;.'"i Pn-.a 

been '-I'iiiviy roj.-! urai ilv, i- !', ro .i. y,;.- .i:',.. 

esiatc. ihr posilio-.i oi li’.o-.> w't -..’..k !, i,,...-,p,y 

thcinsjch cs lo ijo Ir.i; ;'<,i i;; ;■/:,] .. p. 

sarily a^.suiiic.s ilio charai-lcr cl' ..o-si — i,, i Iv i'l.o.ju- .jpcl 
is IhoToforo Ivom i;-- ir.ropi.iv'in in ].x\\ n.iw i nil t!u' 

ttoi'ld. Ydlici.;'. hot-, over, ti’o cni'^'-d.. u- ,,, j 

Talid to the cxte.’-’i ol parsing iLe Ic^.u i s. i.ie ; i.-t liu- t rp.-r 

declared are in themselves Yvhoiiy Of ;.in;-;ai!_\ I, no, tJ;,.”. ihcrc 

is a resultant iiust o\or to llic amhor oi the trosi ami the 


0) (1SS9) t2Ch. D .312 aip. otO. 


<2) JS'JOj 2 Cli. li‘S), 
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possession of the trustees, wliateYer they may think of it and 
however they might intend to use it for the purposes of carry- 
ing out the bad trusts, could not in law be adverse to the 
cestui que trust, that is to say, the grantor. In all cases like 
Churoher v. Martin and Laci/s Trusts the possession is 
referable in law to trespass. The so-called trustees never ^ 
were trustees except in name and were in without any autho- 
rity from the author of the trusts and without any legal rela- 
tion having been established between them and him. Widely 
different is the case of trustees who obtain the legal estate 
from the author of the trusts to apply the beneficial uses to 
specified objects "which may or may not be good. For then 
from the beginning there is alw^ays a relation between the 
author of the trusts and the trustees in -whom his confidence 
has been reposed and there is always the legal possibility at 
least of another relation coming into existence between them 
where owing to the failure of the declared trusts, there is a 
resultant trust back to the grantor vfho from that moment 
becomes in law the cestui que trust of the trustees. When the 
principle is thus stated, it appears so clear and so intelligible 
that it is not very easy to understand how it has been extend- 
ed, or appears at any rate to have been extended, in the 
Indian Courts so as to cover cases where the trustees were not 
in as trespassers but in all strictness as trustees and afterwards 
in the events which had happened not as trustees for the in- 
tended cestui que trust but for the grantor. It is true that 
there are passages in the judgment of Eekewich J. in 
Ghurcher Y. Martin^^^ ^Yhioh have contributed to what, if 
I may #y so with respect, seems to have been some com 
fusion of thought in the Courts of this country. Particularly 
that passage which is quoted in more than one judgment to' 
which I have been referred, where that learned Judge asks 
how the possession of the trustees can enure to the benefit of 
the grantor whose title it was the intention of the trust settle- 
ment to defeat. Some words in that passage might be thought 
not to have been quite happily chosen, for it is of the essence 
of the decision that there were no trustees but that in fact 
(1) (1889) 49 Oh. B. 312, (2} [1899] 2 Oh. 149. 
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those who were at first so-c<i]le<l, turned out to be trt">pashei’s. 
Nor does it appear to mo that when the analTsis i.s carried 
farther, it is really a question of the ]iosscssion ol the tiu&tecs 
enuring for the benefit ot the grantor. It is, however, no 
answer to this difficulty to say that in the pres<‘ni cas(' tlie 
grantor could have had no intention oi dele atiiig the inti h st 
or title of the present plaiutill because at ilie time of t!u' trust 
settlement the plaintiff was not born. Unit is a ]iui’o irrele- 
vancy in the absti act argument But were it ueces.^.irv to do 
so, a critical examination of all llie lonii uls of the juiigment in 
OJmrcher v. Maitin^'^\ might lead to sonn doubt wiictiier uen' 
all that is implied in Ixcki wich ) ’s itasouiiig, piisln d to it.s 
logical conclusion, even that dicision could be in all resjiicls 
reconciled wirh established prmcijdos of otlni lucinelu of the 
law. It is a pcculiaily dilfionlt case, used nuiclv to elucidate’ 
the principle on which it pui ports to be founded for the same 
reason that this is a difficult case namely, Unit there the 
residuary legatee, as here the. original graari or, wa* one of the 
trustees and with reference to that Kekcwich J. doc's say that 
the case might have been very ditfeiont if Emanuel t'hurcher, 
who, for the purposes of that caso, stood m the position ol the 
original grantor, had been the sole trustee. And ihai, 1 think, 
for a very obvious reason, which on account ot the diiricuJties 
it might have created, the leaiued Judge did noi care to 
exhaust. For it surely must always be a miuier ot (Uume 
doubt whether, carrying the fictions ot law totluii utmost 


legitimate length, a man can be said to be a iusp,r,-„r upon 
himself. Eemcmbering the- basi.s of that judgment , tJie k ,u-ned 
Judge had to surmount this dillieult) in laking it ioi gi.mted 
that its form was changed in some w;pv i»_\ tin t.ut ot tlu-iv 
being three trespassers and not once But sinee it iippi'uin that 
it was Emanuel Churcher himsuU who utained t lie physical 
possession and took a chief part, if not Uh- chic t pait, in dealing 
with the property, it ceilain|y does seem a hind .saving tlmfc ia 
the character of a trespasser he could have obtained iHwse$- 
aim adverse to himself. In the principle of 


Cl) (1889) 42 Oil. D. 312. 


(2J [1899] 2011.149. 
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(Jhureher v* Mariin^^^ is brought out in the clearest light and 
freed from this particular complication. When these eases 
are compared with such cases as Lifter v. Pick/ord ^^^ : Htdhr 
¥. and Ikdrirk v. ShnjhsoH^^K the di>tinelion in 

priiicijde bet wceii these gioups Incomt^ ptufectl^\ (dear. In 
Biich a cast* as Salhr v. (^arfoiagh which is a mv} favourite 
aiilliority m the Ctmris of India, Un wa^ a tiusi of th<‘ whole 
properly for u-^e', \\hi(*h did not « \haiNt the nwt nia ^ and it 
was lu^ld thal iii re^[nct ot liu nnp>pli d ^uipliH then* was 
mi e\pn*ss tuist irdnabls fiom thf indninnnt it -^eif in favour 
of the settlor, Iv«ki‘wit‘hd in( hifrih ; \ comuumls 

upon that, tliat iL sulLicjeiU its \\ ihm tlu trust, whatt*vcr 
else it may have been, was not i^\]sri'^s in t he technical sense 
of that 

The })Oini bv^comes ot impoi tance wh n we hi\e to consider 
the cast* liW uprsn Idoitht Limit liiuii Act and the applic- 
ability or ut]ierwis.'> ut tliat st i in)a t<s tin* tiu^iiS'^' contention 
here, Xevcr^}lc*]os^, it ma> htMlnuhd d win tin r in th* broader 
etjinological Si lists it is iitsi <]iint* etius'it to as Lord 

Halsbtiry very emphaticalli said witluml au\ ipuililication in 
Smith V. Coole^^K that tvht*iv it was tlio ioUmlion that there 
should be an ultimate rt*saUaiit tiusl in fat t>ur ol the grantor, 
it was usual to express that on tlu iiUt of tlu deed, \^hich 
meam much the sauuy as w as ludd in No//, r v That 

dictum of Lord Halsl)iu\ i xeiunl a considerable amount of 
criticism in technical circles wlu u* all equity lawyers maintain- 
ed that it was a contiMdiciion in tirms to sa} that a resultant 
trust could or ought to la* expressed in the dtHxl. As I have 
said, iu the less technical «anci more geneiwl sense, it is probably 
correct to say that a deed so framed as upon its very face to 
provide for the springing back of the trust fund or a part of it 
in certain events to the autlioi’ of the trust, does create what 
is at once an express and a resultant trust. But if E had been 
confined to the English authorities, I should certainly have 
not felt it necessary to do more than state in the plainest 

CO fiS89) 42 Oil. D, B12, m (iSSS) I D. ^ W* CCS, 

m (1865) 34 Beav* 578. W {1889) 24 Q. B. B. 128. 

m [1891] A. 0. 297. 
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some cl which proto^js to be lo-inaed oa r/^Z'/r </. r v. 3. 
wliich do occasion voiy great difiicrJi y .vn r^iv: e\i,ie:uei;, 1 
to reduce to hmpie and consis’XMl . 

The form hi ivjiicJb the oucstio:' jias vie^, aned irseb 

to the Miany ioarfiea miJ emiiieiu .'’i-yy - '■ h-'. b-v- 
with in in this country, j-^ ndutin-.* a ^ u. ■!,; _.'i^ -i <,;r 

constructive resiioi quo cru^t .s rjuiii i U) b, ' eu-.u of 
section iO and with perhaps a singb: t-xei^pren f- h.. eve hi 
jihiiuoi So/iijid liliihcunnuid i. !irid\ ’i.eji ’\l'ic:Jt 

-T \vii L Sciy R* lo'-v woi'ch m a lii'Ciii.!''', sv i je cll’ sovi r. i 
amhority seems to have set fVieaddiy ayaiivi bn- exlen" 
sioii of that section lo ail cases ot o* 

conslnictiYe Inists, It i^ no use sbirkmg iho iliihcr.d;; wbieh 
tin's body of ca,so law ghvis rise to. b'.ir involivd ie ail thus, 
decisions, even where they do nor go the l<,rn h O' oxoiv-islv 

afiinihiig it or giving (‘(k;el) to it as il e .. Iu:r pu -yj;':- 

tiou, is the a^sorrimi that tin; possossio loi a i; u.-i. , in : -.e; h 
cases of resuitax'it, implied and co'istrucuv. ij-e-'- uoi 

sometimes is adverse to the cc\<tri /-’.'.sv'. " > «■ ^^-volou 

case perhaps is tliat. of KJa \. lX ./,/ r vo/V;/ 

v/hcLoii is yicrfccliy clear dial fiieLU wrv, in tbu vVe- js Ibii; t 
to have bappenod, arosuhant iivist i:, iV'svuo* ui i ■ il hi.: ij!. 
£ur ilic learned Judges hold tha-i the hiJSFo.'. V' io iu.’M, u; -• 

the fa-iinro of the dociRied irtisLS, was hi ^,u=.-.v i !•. r rnP wi\ 

behalf of the i nr ended buneii jiari.';4 :,y. 

cestui quo inist. That case is, as far I c-r* sei\ exac-u. !.;;on 

all fours with the present case. 


In the case of Viindrwcandas \\ Chrsoi'dad'^^ w ijim.ucjii 
■JBench of this Court, coasisiing of Sir Cliaatori LVurmy o'luef 


(1) (13S9) 42 Ch. D, 312, (a) (loo^j i,, r, 30 r a. Stt 

(2) [1899] 2 Ch, 149, (4) ( 1^781 4 CaP 4t0. 

( 3 ) ( 1897 ) 21 Bom. 646 at p, 6 G 3 , 
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Justice, and Tyabji, J., would apparently have come to the 
same conclusion. That decision would undoubtedly have been 
binding upon me, whatever niy own views as to the law in- 
volved in it might be. Fortunately, however, the passage in 
point is clearly in the nature of an obiter dictum and when the 
case went ap on appeal to the Privy Council, it might, I think, 
be fairly inferred from the line of argument there adopted and 
the reiterated reference made by Lord Macnaghten to Lyell 
V. Kennedy^'^ that tlreir Lordships were not disposed to adopt 
that part of the lower Court’s judgment. However that may 
be, they certainly do not adopt it and part of the judgment 
appears to liave been reversed. So that beyond the very high 
respect each and every other Judge must always feel , for any 
opinion expressed by the late eminent Chief Justice Sir Charles 
Parran, that part of the judgment is not binding upon me. 

In a case decided by my brother Batchelor in 1906 Matlm- 
radas v. Vandra-ivandas^^^ that learned Judge, who is habitu- 
ally averse from indulging in obiter dicta, allowed himself 
under the influence of what must have been very able and im- 
pressive argument to express his opinion upon this point, the 
whole of that part of his judgment is entirely obiter. It is not 
in any sense binding upon me but it contains an elaborately 
reasoned examination of the authorities upon this point and 
indicates that that learned Judge’s opinion coincided with and 
would, if necessary, have been given in support of the judg- 
ment of the Oalcatta Court to which I have referred. 

Those cases will suffice to explain the difficulty I have felt 
throughout this part of the argument in arriving at some clear 
and settled principles upon which to ground my own decision 
upon this issue. Not that I myself, had I not been oppressed 
by so much authority emanating from Judges much more 
eminent than I can ever hope to be, should have felt at any 
time any real difficulty as to the proper ratio decidendi. 

And first of the argument which is constantly repeated in 
all these judgments as distinguishing what is called an express 
trust inferable on the face of the deed from a true resultant 

W (1889) 14 App. Oas. 437. (2i (1906) 81 Bom. 222. 
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trust oiilv coming into beoa-uso of the failure of the tru«t 
declared iu fhe deed Lb^re, I tiniik a- wry little «‘x;iniinalio]i 
will bruig to light a- ])eriect]y dear and consistent prijudj^le, 
and tlnai principle has already ])eefi announced and adher(Hl to 
in more than one judgment of this Ckmrt. The t\\o hvpt)- 
tlietical cases whidi Air. Invcrmuto; oifored mo in the course 
of his concluding argument appear to nu^ to ('ntiidy ovrriook 
it. Those uvo cases wove oL a trust, let me say, fo'‘ a ihuusarid 
pounds to the uses of so niiicli blank for A, so much blank bn* 
B, so much blaiik for C. Here, said Mi*. Iirvc‘rai*ity, ihow is an 
express trust of the kind intendefi in Hahrr v. 
nind thong]] that case \va& not ‘'cferied to in Smith v. Coohe^'^K 
clear upon ihe face cl tlio deed. Tht'ii, jet us lake a trust 
of one thousand pounds, one ponnd to tlic use of iny daughter 
and 999 pounds undisposed of. Upon what conceivabk' 
principle, Mr. hiYerarity asked, can you disLingiiibh betw'cen 
these tvvn cases and say that in one there is an expre-ss trust 
over to the settlor pukI in the other the/re is not. It appears to 
me that there is no diihculiy what(wer in ans^vering tluit 
question. In the first oi tlie cases there is a true resultant 
trust) not express upon tiie lace of the d('ed but nierel;^ implied 
bylaw as Kektuvieb, J., put it, nc't because the deed is void 
certainly but because of the laihno of the intended trusts. 
If those, trusts had not failed and had exhausted tim pro- 
perty, there w\)ii]d ha\e Iveon no I'esultant rriml ovc'r 
to the settlor and tiioroforc iliero is notliing ixxpress on 
the face of the deed vlnch would lu’ing it tvithin the same 
category as the second case. In liio second case the intended 
trust can 1)0 carried out eonsisicntly with whai is tlien said 
by Lord flalsbury to be nn express trust on llu^ face of tlie 
deed over for the benedt of the. settlor uml the criie>‘ion is 
equally plain and infallible Where the ultimate resultant 
trust which is to spring back to the settlor is con 3 ist( ni. with 
the discharge of the declared trust, then it may by Ifiose use 
of language be said to be express on the face of the deed but 
w^here the extinction or failure of all the intended trusts is a 


a) (1838) 1 D, & w, 668, 


(2) [1891] A, C. 297. 
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condition precedent to tlie resultant trusts conoing into being, 
then the latter is clearly a true resultant trust and is not 
express and never can be express on the face of the deed. 

In a recent decision of this Court Moj Hal v. GavrishanTiar^^ , 
Sir Basil Scott, Chief Justice, and Mr. Justice Batchelor, 
following a part of the decision of Sir Charles Farran in Vund- 
ravandas’s case®, ha've re-affirmed the principle I have just 
stated. There, there was a small trust not exhausting the 
residue and the trustees w’^ere held to hold the residue on 
express trust for the heirs of the settlor. That of course is 
merely a re-statement of the rule in Balter v. Oavanagh^^^. 

Having so far cleared the way from all possible mis-conceptions 
upon this head, let me now come to the heart of this particular 
difficulty and deal with a case like that of Kherodenimey Dossee 
V. Doorgamo7iey^^K If that decision is really good law, then 
it would appear to exactly fit the facts of the present case 
with this difference only that the author of the trust was 
not, if I remember rightly, trustee in that case. The Court 
there held, founding, itself upon the principle of Chmxher 
V. Martin, that on the failure of the declared trusts, which 
were in favour of children then unborn, the trustee, having 
gone into possession under the trust-deed, held adversely to 
tho author of the trusts and his heirs ; more than twelve 
years having elapsed before the heir sued to have the trust 
declared void and recover the fund. Notwithstanding that 
the Court did hold those trusts void, it refused to grant the 
plaintiff relief on the ground of limitation. The resultant trust, 
when the declared trusts failed, was held not to be a trust 
vested in the trustees for a specific purpose within the meaning 
of section 10 of the Limitation Act, and from that time forward 
our Courts have interpreted that section as though the words 
were an express trust as in the English Statute. 

Now it appears to me that the true law underlying all sets 
of facts of that kind was never presented to the minds of the 
learned Judges who decided that case, or, as far as I can see, 
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has been considered in any of the numerous judgments which 
have been delivered in Indian Courts professing to iollow it. 
What is the true position when declared trusts failed and there 
is a resultant trust over to the settlor or his heirs The answer 
to this is to be found in the very eleinontarr proposition that the 
possession of the trustee is always that of the cebitii que tniat, 
and, therefore, however, he may think or wish to be holding as 
trustee for trusts which have failed in the e}e of the law, he is 
really holding, when those trusts failed, as trust ch' for the 
settlor. Then the position is simply this so long .as he retains 
and professes to retain the character of a good and legal trustee, 
he is holding the legal estate as stake-holder, for two claimants, 
the intended beneficiaries of the declared trusts which have 
failed and the resultant trustee, that is, the settlor. And I 
entirely fail to understand how any length of possession by a 
trustee so situated can be adverse to his true cestui que trust as 
soon as that legal person is discovered and ascertained. It is 
quite easy, I admit, to conceive of cases in which a trustee so 
situated might deny the right of the cestui que trust resultant 
on demand made. It is quite conceivable that in his partiality 
for the intended objects ol the author of the trust's bounly, ho 
should make over the legal estate to them. And there are 
many ways in which he might, divesting himself of the purely 
legal character of a trustee, thus put himself in direct opposi- 
tion and hostihty to the resultant cestui que trust. And I can 
also understand that if there were facts showing that this bad 
been done the character of the trustees’ possession might be 
affected by such facts and time might bo deemed to run as from 
the first of them against the cestui que trust. TJiun indeed it 
would be a very serious question how far these decisions govern- 
ing the application of section 10 of the Limitation Act might 
not preclude the resultant cestui que trust from obtaining relief 
when twelve years had elapsed from the time that he knew his 
trustee had been holding adversely to him. 

This leads me to what is the fundamental distinction to he 
borne in mind when the argument turns, as it has turned here, 
upon section 10 of tne Limitation Act. That section provides 
that in the case of an express trust no length of time shall bar 
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a suit by any person following a trust property in the bands of 

a tiustee. 1 have used the word express '' folIowiBg the deci- 
sions of the Indian Conits, and so adopting with the utmost 
reluctance tiip naiiow view to be placed upon that section I 
still say that it leally docs not touch the point I have to consi- 
der 111 this case Fiona the vciy nature of the section it implies 
that ill some way or other the possession of the trustee 
has become adveise to his cestui que t}ust Else there would 
be no need foi it in the statute of limitation And there are 
many cases in ivhich that section might have its piactical use, 
foi instance, a dishonest tiiistce might make off with the whole 
of the trust fund or deal with the tiust pioperty in a manner 
incompatible with its application to those uses for which alone 
he was entrusted with it and fiom that moment no doubt his 
possession ■would cease to be really that of a trustee and would 
become adveise to his cestui que tnisf. 

Now, where a trust is express, section 10 says that even though 
the cestui que trust chooses to put up with the acts of a trustee 
and to take no steps to recover the trust property for more 
than twelve years, yet he shall never be barred w^hen he does 
so choose to pursue and endeavour to recover it. But apparently 
where the relations between the trustee and the cestui que trust 
are not express but have arisen by implication of law only, 
then if the trustee assumes an adverse attitude towards his 
cestui que trusty the cestui que truest must seek his remedy within 
the peiiod of twelve years. That I take to be the utmost 
length to which the Indian cases upon this head can fairly be 
carried and even then, speaking with the utmost deference, I 
think, they have been carried much too far. But that begs the 
'V^hole question whether or not in the absence of any dishonesty 
on the part of a trustee, his possession can really be adverse 
to that of his true cestui que trust, as soon as any conflict 
between persons so claiming has been decided. And that 
is very like one of the early English cases where one of the 
cestui que trust appears to have been put into possession of a 
property and to have had the use of it but it was afterwards 
found that the real ceskd que trust was another and limitation 
WP not allowed. 
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Now I say that in all cases like that of Klierodemoney Bosses v. 
I>oorgmnmey^\ it will not do for the trustee to say that he would 
prefer to hold the property to the uses intended by the trust-deed 
when it is found that those declared trusts are invalid. What 
has in law happened is that throughout he has been holding as 
a resultant trustee for the cestui que trust and until there has 
been some material change in the character of the trustee 
referable to his knowledge of his changed relations and unmis- 
takably adverse to his true cestui que trust, I really do not see 
how any question of adverse possession can possibly arise. 
So that we may give the go-by in a case of this kind, if my 
view is correct, to section 10 entirely and treating the case as 
falling under Articles 141-142 of the Second Schedule, merely 
put the question whether the-possession had been adverse and 
if so from when. 

In the present case the trust was executed in 1886. For 
the purposes of my present argument it is immaterial whether 
it was a good trust or a bad trust, provided only that the deed 
itself was good and as to that there can, I think, bo no question. 
The learned counsel for the trustees, who has argued the 
question of limitation very fully, has not attempted, as far as 
1 can remember, to suggest that there was amlhing bad in 
the deed itself or that it failed to convey the legal estate. At 
that time the plaintiff was not born. About a year after the 
execution of the trust-deed the settlor died, the plaintiff being 
then in existence. Up to his death the author of the trust w'as 
himself one of the trustees and was in physical possession, 
occupation and enjoj'mcnt of all the trust property. I do not, 
how'ever, t hi nk that that fact has any bearing whatever upon 
the theoretical argument I have so far unfolded. If there 
really were any adverse possession, it must have commenced 
from the moment the legal estate was conveyed and taken 
possession of by the trustees. Nor is that in any way affected 
by the fact that one of the trustees happened to be the 
author of the trusts and the first beneficiary, for I take it to 
be as clear as day-light that if in such circumstances a donor 


(1) (1878) i Cal. 455. 
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chooses to divest himself of his property as donor and accept 
it as donee, interposing the fictional character of trustee 
between himself and those two characters, then so far as he is 
a donor, but as trustee for himself as donee, must hold adversely 
to himself as donor. Nor can I see that this position is in 
the slightest degree affected by the conveyance itself originating 
from himself as donor. For if there were any adverse possession 
at all, I do not see why it should not begin to run under a 
conveyance just as it would do in the case of a purchaser against 
his vendor, once the conveyance be completed. 

I make these observations because it seemed to me in the 
course of the argument that the learned counsel for the plaintiff 
attached very great importance to the fact of Jairajbhoy 
Peerbhoy having remained in physical possession and enjoy- 
ment of the property duiing his lifetime. As I have said, if 
this were really a case like Ghurcher v. Martin^^'^ and if I had 
been obliged to treat all the so-called trustees as mere tres- 
passers ab %niUo^ then I certainly should have felt strongly 
inclined to press Kekewich J.’s reasoning to its logical conclu- 
sion and hold that a man cannot really be a trespasser upon 
himself upon his own property. So that in that view I should 
have felt very grave doubt whether any adverse possession 
could possibly have originated in the lifetime of Jairajbhoy 
Peerbhoy, but the deed being perfectly good, those considera- 
tions do not apply. 

Now the trusts are all on the face of them of a kind which 
an honest trustee might accept and endeavour to carry out, 
80 that I think there possibly arises a further point, namely, 
whether limitation as against a resultant trustee could com- 
mence to run until the question whether or not the declared 
trusts were good or bad, had been decided. And if that were 
really so, then in a case of this kind, there could obviously be no 
question of limitation at all. For it is only after the Court 
has pronounced some, at any rate, of the declared trusts to be 
bad that it could arise and then as I began by saying the trustees 
would have to fall back upon limitation as against one who to 
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that extent is attacking the ti iist-cleed. Until this case is iinally 
decided, I snn'ose it cannot be kno\ui whether the ti lists oJ the 
settlement of 1886 aie good or liad, so that the lolation of the 
resnhant ccstiii quo ffuht and trustee has not been established 
betnecntheplainliftandihc deiendants until the final cleter^- 
mi nation o£ this suit. T do rot me fin to saj that when that 
relation is established, it would not ot necessity gojiack to tin* 
moment w’hen any or all ot tliese declared tinsts tailed but lor 
the purposes of limitation I do not see how" the possession ol 
the trustees can be said to be ad^cise until so nnceitain a 
question had been aiisw’ered. 

Before the case concluded, I was asked to grant an adjourii- 
jnent moie than once bj the lecaincd counsel tor the plaintih 
in order that he might bring tuiiherpiooi of the alleged un- 
signed will ot Jairajbhoy Peerbhoj and he appeared to think 
that it he could prove that unsigned will, it wmikl have a direct 
healing upon this question ot limitation I think by w"hat I 
have already said I must have made it clear why I do not agree 
with that \iew. If as a matter of tact the possession of Jairaj- 
bhoy Peerbho^ taking as tinstce tinder his own trust settlement 
w"ere adverse to hiinstlf as donoi, no act puipoiting to be 
performed hy himself as donor could liave any bearing at all 
upon the character ot his possession as trustee. It is absolu- 
tely necessary in a nice theoretical ai gnment ot this kind to 
keep the personaj of the ^ame man sepai ale and distinct in one's 
mind. Wc have Jairdjbhot llu' donor, tiairajbhoy the trustee, 
Jaii'ajbli(;;> ilu cestui guef: usf, and mfej ting each of Jairajbhuy's 
acts to its pio]K;r persona it will, I tliink, lie apparent that no 
act done iiu‘rely in his capacity oi Jairajlihoy ihe donoi* could 
possibly a-llect the adverse no^sc^sion ol p''opeity lield by him 
as Jairajbhoy the trustee for Jaii*ajbhoy the donee. There is 
only one connection in which the proof ol this w’ill might 
possibly hare served the plaintiff as against the trustees and 
that as a revocation ot the trusts, if the trusts itself were 
otherwise good. But that is entirely distinct from the question 
of limitation. 

Before I conclude my discussion of this topic, I would say 
a word or two upon the case of Mauhi Saiyid Muhammad v. 
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Bazia wHch is the nearest, I can find, to direct authority 

in favour of the conclusion I myself have come to. 

That was a case the facts of which very closely resembled 
the facts of the present case. There was a trust with an 
ultimate gift to walif and m the meantime the property was 
to be applied to the uses of the settlors and their descendants. 
Pursuant thereto, professedly taking undei this alleged wakf, 
one of the trustees occupied and held the properly ; then the 
other settlor died and on her daughter making a claim to her 
mother’s share of the settled property, it was held that the 
walif was bad for various reasons into which I need not go 
and the- question then arose wdrether the plaintiff was not 
barred by adverse possession of the so called Miitawali 
under the wahf settlement. The point was treated in the ■ 
Allahabad High Court as a pine question of fact, namely, 
■whether or not, the possession of the defendant was adverse. 
And their Lordships held there that it was merely permissive 
without going into any of the nice and difficult questions- 
which I have had to open up in this case. Unfortunately I 
think — for we badly need an authority on the question, — 
their Lordships of the Privy Council satisfied themselves with 
saying that they sa-w no reason to dissent from the correct- 
ness of the conclusion of the Court below upon this 
point, that is to say, they found that as a matter of fact 
the defendant’s possession w^as permissive and not adverse. 
But they do not appear to have gone into the question 
whether in any event, while the normal relation of tmstee 
and resultant cestui que trust exist in law, the possession of the 
former could be adverse to the latter. It is really upon that 
ground and that substantial gr-oirnd alone that I base this part 
of my judgment. I am quite clear in my own mind that so 
long as a trustee occupies the position of a trustee as soon 
as declared trusts failed and there is a resultant trust in favour 
of the settlor, the trustee’s possession is essentially that of his 
cestui que trust and can only be changed into adverse possession 
by a conscious and deliberate act ; that is to say, that he 
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must repudiate all intention of holding for the resultant cestui 
qtte tmst and he must assert his intention of continuing to 
apply the trust fund to uses which the Court had declared or 
which are known to him to have failed. Then I do admit that his 
possession might become aclycrse to his legal cestui que tmst and 
that if that person did not take steps within twelve years, he 
might not be able to avail himself, under the Indian authorities, 
of the provisions of section 10 of the Limitation Act. But in 
this case nothing of tlio kind has happened and nothing of the 
kind could have happened, for the plaintiff through most ot the 
intervening period has been a minor omd as soon as he came 
of age, he appears to have contemplated taking stops which 
had resulted in llie presejit suit, so that until tlie trustees 
became aware — 1 am assuming for t])e purpose of the whole 
of this argument that tlie trusts are bad, — that the trusts were 
bad, i think as a matten of fact it is too clear to adinit of 
SGj’ious argument tlmt they were not holding adversely to liim 
who would then bo llio resultant ceshti que trust. That, 1 
believe, is in conformity with all tJic English authorities. I 
believe too that it star< s a principle wdiich will enable us to 
reconcile all the Indian aullioritics upon section 10 with what 
has really ])een meant in tlie English authorities and so T trust 
that w(' may conic to a clear understanding of what really is im- 
plied in this branch of the law which has been clearly understood 
and always clearly staled in the English Courts but which has 
in this country, 1 think, given rise to some confusion and 
divergence of opinion. 


I, therefore, find upon the first question that in the event of 
the trusts being l^ad, the deed is good and that the plpinr-iff is 
not linio-barrecl as against tlie trustees. 

The next question which I shall answer in a very fe^v w’ords 
is 'whetlier or not the wdiolc of this suit is res jicdicata by 
reason of certain arbitration and other proceedings between the 
plaintiff of the one part and Nur Mahomed and after his death 
his widow Khauubai of the other. The trustees disavow their 
reliance upon this point which certainly is more proper to the 
case of the seventh defendant Khanubai who has, in the course 
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of the suit, settled with the plaintiff. If it were a good plea, it 
would no doubt defeat the whole suit and to that extent support 
the trustees' position. I think, therefore, it ought to be at least 
disposed of. There can plainly be no res judicata touching the 
subject matter of this suit and looking to the array of parties 
in it by reason of the proceedings I have adverted to, I think 
it is extremely likely that had Khanubai continued to defend 
the suit, there might have been something very like an estoppel 
which in that event, I should have pressed as far as I lawfully 
could against the plaintiff in her favour. But estoppel and 
res judicata, as I have so frequently had occasion to say from 
this bench, are entirely distinct. Put in the most simple and 
colloquial way, res judicata precludes a man averring the 
same thing twice over in successive litigations, while estoppel 
prevents him saying one thing at one time and the opposite 
at another. And I have never heard of a suit being barred by 
estoppel except perhaps in the recent case of the Narielwala' s 
Trusts, where, I rather think, the learned Judges in appeal did 
incline to hold that the plaintiff’ w’^as estopped from bringing 
his suit. It is also quite common in all text-books upon 
estoppel to find a very largo portion of their subject matter 
to res judicata, I think the distinction is really too 
plain to need dwelling upon in the present case. What passed 
in the arbitration and other proceedings I have referred to, 
was matter in issue between the plaintiff and his brother Nur 
Mahomed. The present trust settlement was excluded by 
design from the scope of any decision arrived at in that suit. 
I do think it very likely that it was a factor nevertheless in 
the composition arrived at and that it might have been capable 
of proof, that it was on the understanding that tho trust 
settlement was not to be attacked that the arbitrators made 
their award : and if that really had been so, then the position 
might have been awkward for the plaintiff in the present suit 
had Khanubai continued to defend it. But such an estoppel, 
if it existed, would have been restricted to Khanubai and the 
trustees could not have availed themselves of it. This is 
however* happily now merely a matter of conjecture. As a bare 
plea of to it is obviously unsustainable. I take this 
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opportunity of congratulating the legal gentlemen who have 
had the interests of Ehanubai and Sakinabai in their care upon 
what I consider the very advantageous terms upon which they 
have provisionally settled with the plaintiff. 

I now come to a consideration of 'vhat is perhaps the 
principal question in the case, whether the trust settlement 
of 1886 is a good and valid settlement, that is to say, whether 
the disposition of property thereby made is a good gift according 
to the Mahomadan Law. And in dealing with that I must 
observe that there are numerous gifts contained in this 
settlement, som'- oi which might he good vhile others might 
be bad, so that it may not be possible to dispose of the 
scttloinont as a uliole without going somewhat minutely into 
its several parts. 

Let us first look at the nature of the settlement itself. It 
purports to convey the trust properties therein mentioned on 
trusts to certain trus+ees first for the use and benefit for life 
of the settlor and fiist donee Jairajbhoy Peerbhoy himself tvith 
monthly sums to certain ladies of the family with which I 
am not now concerned. On the death of the settlor, like 
interests to Nur Mahomed who was at that time his only son. 
In the event of Nur Mahomed having a son, there was to be a 
ro-arrangement in respect of all that follow's in this settlement, 
into tho details of w'hich again I need not go. Bnt failing 
male issue t.o Nur Mahomed, then the corpus was to be divided 
into ten portionshvhich were given to varions donees, fonr-tenths 
being directed in that event to charity. And the question is — a 
very important qu3stioa, I think, in this town — whether a 
voluntary settloment during the lifetime of a Khoja Mahomedan 
of this kind is a valid gift, or if not a gift, whether it is a will, 
or if not a w'ill, whether it is a wahf and in either of the latter 
characters good and valid. At the end of the settlement deed 
there is the usual revocation clause appropriate to all English 
voluntary settlements in common form. Thereunder the settlor 
or the donor reserves to himself full power of revocation 
during his lifetime by signed writings and also power to 
declare new trusts by such signed or any other writing. 
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1 mn&t take this opportunity of saying that when the case 
opened, it appeared to me to resemble, for the purpose of 
deciding this isstre, the case of Jainahai v. B. D, SeiJma^^^ so 
very closely that I doubted whether I should be called upon 
to do much more than re-atfarm my decision in that case. 
But the particular question in Jainahai v. B. D. Sethna^^ was 
whether the alleged gift w^as revocable. In that case the 
donor did exercise the power of revocation reserved in his 
lifetime and therefore the central point in that case differs 
materially from the central point in this case and a great deal 
of the judgment there has reference to arguments which were 
more peculiarly apt for the main purpose the plaintiff then had 
in view. And upon a much fuller argument and somewhat 
extended researches of my own into the Mahomedan Law I 
have reason to doubt whether I did not lay down that law in 
one or two points much too broadly, in Jainahai’ s case^ ; and 
whether indeed part of that judgment is not incorrect. I say 
this particularly with reference to what I then held on the 
reply that the deed was a wahf. I was then of opinion that a 
wakf could not be valid if it were postponed to a life interest in 
the person creating it. 

Now, having gone into the standard works upon the Maho- 
medan Law and listened to a very long and elaborate argument 
addressed to me by Mr. Tyabji for some of the defendants in 
this case, it does appear to me to be inconsistent with that law 
that a Mahomedan may devote his property in wahf and 
yet reserve to himself and his descendants in a very indefinite 
manner the usufruct of the property. So that I doubt whether 
it would be correct to hold, as 1 held in that case, that if the 
instrument were really a declaration of a wahf, it would be 
necessarily invalid because the wahf was postponed to a life 
enjoyment of the donor and possibljq though this is by no 
means so clear, to other life interests after his own. 

Next, in that judgment I was of opinion, looking to the 
broad, essential features of what the Mahomedan lawyers 
understood as gift that it would be sufficient to invalidate a 
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gift, if the donor in the deed purporting to confer it, leserTed 
to himself a right of revocation co-extensiyc with his life. And 
if there were any hope of expecting from the vast entangle- 
ment of the Mahomedan Law anything like consistent prin- 
ciples or intelligible classifications or accurately expressed 
notions, it certainly would appear to me that considering the 
requisites of a gift aie amongst others finality and complete- 
ness in ‘preosenti, then it might and ought to follow that an 
announcement on the donor’s part that he might at any time 
during his life-tune* revoke tlie gift would make the donation 
entirely invalid. So far irom tliis being tlio case, Mr. Tyabji 
poinrs out, and I bohevo ho is perfectly coriect, that the 
general rule is that the powoi* of revocation is inherent in the 
donor of every gift, so that expiessing it, as is usually’' done by 
English draftsmen in these voiiiutary settlements, is merely 
surpliisago and so far from invalidating the gift as a whole 
would necessarily be implied in it were it not exiircssed. It is 
true that this general rule like everything else in the Maho- 
medan Law wliich has yet come undei my analysis, is open to 
innumerable exceptions many of which appear to conflict in 
])niicip](j wiih the main lulc. And it is a very strong point in 
the deiondaui'S’ case hoio lliat although thcie is an expiess jiowcr 
of revocation i(;seivcd in the settlement and although the power 
of revocation is implied generally in all gifts, yet wlieie the gifts 
are to particular persons or where the donoi has received from 
the donees an} thing m exchange foi the gift or part of the 
substance of the gift itself, then according to the strict Maho- 
medan Law tlic gift is iirevocable and the revocation clause in 
this settlement would have to be regarded as void 

Upon those two questions, I say, I think that my judgment 
iiiJainahaiwIt.D. Sctlmcfi^ would require to bo re-considered. 
Bat the more frequently I hear arguments upon Mahomedan 
Law and the further I prosecute iny own researches in that 
somewhat difficult region, the more convinced I am that it is 
almost impossible in the state of the existing authorities com- 
pared with the original text-book writers and standard wm^ks 
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on the sTibiect, to arriYe at any clear understanding of what 
the real underlying principles of that law upon many of the 
questions which in an advanced civilization have large and 
practical importance and are supposed to be answered by a 
reference to that law, really arc The English Courts are 
constantly making Mahomedan Law for themselves and en- 
grafting upon the extremely crude and primitive notions of 
the early Mahomedan lawyers, the artificial conceptions of 
the English law and so endeavouring to mould and shape the 
whole into a somewhat practical form, which while it may 
flatter the conservative prejudices of good Moslems, does 
not in the least resemble anything which the authors of the 
Moslem Law had themselves laid down; but is rather an 
attempted compromise between the rigidity and inadequacy 
of the legal notions of a people then living under very primi- 
tive social conditions with their now highly complex social 
needs and requirements. 

I say this to explain wrth what diflidence I always 
approach the solution of any question which has to be argued 
before me first with referenee to the Mahomedan Law proper 
and next with reference to the judge-made authority upon 
that law. And if I failed xn the case of Jainabai v, B. D 
Sethna^^\ as I believe I did, to go far enough afield and take 
into account many very subtle differences and exceptions 
to be found in the Mahomedan Law books I am 
very much afraid that even m the present case where 
the arguments have been much fuller and where I myself have 
gone much deeper into the original works I may again fall 
into error. I shall not therefore start criticizing this deed with 
the assumption that it is necessarily bad because of the powder 
of revocation reserved to the donor in it. I still think that 
if analysis were pressed far enough, that ought to be a com- 
plete answer to the validity of any Mahomedan gift inter vivos 
but assuming that it is not, then I have to look to the nature 
of the gift or gifts which this deed purports to make. To the 
first of these, that is the gift to the donor himself, I do not 
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think that any serious exception either in theory or practice 
can be taken, except this that it is entirely meaningless. I 
am not non* necikckii g the fact that niulc the gift reserves 
full b,.ncflcial eiijojmcnt of the seltltd iicj^citT to the sc-ttlcr 
for his life, it might be said that it is not mcauinglt ss inasmuch 
as it curtails his poivor of disposition and therefore that is 
giving to himself something less than he possessed before. 
That appears to me to make it still more meaningless. How 
a person can give to hims..lf less than ho had in the ordinaiy 
sense of gift, I confess I fail to understand. Moreover, there 
arc a great manj passages in the most highly acci-eclited Avorks 
on M&homedan Law to show that where a gift is conditioned 
by a power restricting alienation, the gift is absolute and the 
condition is void. So that if there seem any useful purpose to 
be served by trying to apply the principles in this region of the 
law we might say that however restricted be the gift in form to 
Jaira-jbhai. it is in effect a gift absolute to him for life and that 
entirely irrespective of the power of revocation in the conclud- 
ing clause. So far as his life estate is concerned, however, it is 
unnecessary to be too nice in discussing or criticizing it except 
in so far as it iniiht possibly invalidate all that follows. And 
in the case of Jain thai v. B. D. Sethna^^\ I was very strongly 
of opinion that a gift to the donor himself for his life and then 
over to others could not be reconciled with any recognized 
principle of the Mahomedau Law of Gift and must necessarily 
therefoio, so far as the remoter donees were concerned, be 
bad ab initio. I still adhere to all that I said upon that and 
kindred heads in Jaiiiabai v. It, D, SctJma^K I have no doubt 
that though I may have tripped on some minor points, that 
judgment is substantially right ; and the more important 
pnnciplos which I t,hen attempted to state are sound and were 
con'ectly stated. 

Thus in the case of Nur Mahomed who follows on the life 
estate of Jairajbhai Peerbhoy, is the gift to him valid by 
Mahomedan Law'. I am of course here confronted with a very 
great difficulty arising upon the cases of Umes Chunder Sircar 
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Y. Mussummat Zahoof^^^ and Banoo Begtim v. Mir Ahed Ali^^\ 
where in the one case their Lordships of the Privy Conncil, 
in the other a Bench of this Con^t consisting of the Chief 
Justice and Heaton, J., held that both accofding to the Sunni 
and Shiah Schools of Law, a Mahomedan might create a 
succession of hie estates v^hich veie said to be something like 
what we in England call vested remainders. I have to observe 
upon both those cases that what is principally in controversy 
here and what w^as principally in contvovexsj in Jainahai y. 
JB. H, Sethia^^\ never seemed to come prominently forward 
either in the argument or in the decisions of the Courts and 
that is whether an estate of this kind can be made the subject 
of a gift inter livos. In the Privy Council case, it was only those 
persons who were interested in the gilts over on failure of 
issue to the donee with the life estate who came before the 
Court and the question really seemed to be in their Lord- 
ships’ opinion whether a postponed estate of that kind 
could be validly transferred or as I prefer to say tiafficked 
in. I have never been able to understand bow in that case it 
was held that the gifts over to the tw^o sons were more 
than contingencies, although apparently their Lordships 
thought they were something less than vested remainders. 
For they are very careful to say that they are something like 
vested remainders. The facts were that these gifts over were 
only to take effect in the event of the lady whose life estate 
was interposed not having a son. Now, in the case of a child- 
bearing woman married, I cannot conceive of a more uncertain 
event than that of her having or not having a male child. 
And whatever nice refinement of meaning the law may place 
upon such a condition, I am quite certain that any person 
waiting upon it would have to regard it as a contingency, and 
a very uncertain contingency indeed, I can quite understand 
that if their Lordships of the Privy Council had had their 
minds upon that point and if it had been really a case of 
vested remainders, they might have come to the conclusion, 
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though I do not think th6y ever did, that such a vested re- 
maindei- could jn'opcriy be made the object of a gift inter vivos. 
But I cannot conceive bow it ever could have been hold, as I 
am sure it never has yet been held, tiiaii a gift tii futui o con- 
tingent upon the happening of uncertain events, could be 
given consistently with the requirciucnts of the Mahoinodan 
Law of gift inter vivos, nor do I see how in the particular case 
the vested remainders could have been any more made the 
object of such a gift because they wero called vested re- 
mainders (liable to be displaced by the happening of an un- 
certain event tlian if they had been called simply contingent 
interests or contingent remainders), lam not dwelling upon 
this for the purpose of sphtlmg haiis but because there 
is veij real reason in my opinion why a vested leinaiuder 
in the strictest sense of the English wmrds and a fortiori 
a contingent remainder could not possibly by any stretch 
of ingenuity be made the subject of a valid Mahomedan gift 
inter vivos consistently with the requirements of the Mahome- 
dan Law on that head and for this veiy simple reason that 
no man can give possession in preesmti of that which may 
never come into possession at all. Thus though the theoretical 
legal moaning here given to vested remainder may seem 
obscure, the point is equally true whether the interests be of that 
kind or a mere contingency. B'or it is of the essence of a hlaho- 
medan gift inter vivos that the donor should divest himself of 
th(\ actual ])ossossion of the thing given and transfer it to ilio 
donee and if the donee docs not take physical possession of it at 
the time of malcing the gift, then until he does, the gift is 
revocable. Nor was there over such a conception in the minds 
of the Mahomedan iawyeis who worked out their thooi-y of the 
law' of gift infer riros as the fictitious possession of intormodi- 
aries as between the donor and the donee which would suffice 
for the divesting of tlie donor in freesenti and tlie taking of the 
donee in fvturo. Nor is this difficulty in the least Teduced, 
much less removed, by taking all trustees as donees. Trustees 
were in no sense known to the Mahomedan Law as donees of a 
thing 'given, so as to be able to take and hold against the donor 
for a third person, the real and true donee, who again does not 
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receive the corpus, that is to say, the physical possession from 
them but merely gets usufruct. 

This attempt to ingraft the whole of our artificial system of 
trusts and settlements upon the Mahomedan Law has super- 
induced such a hopeless confusion of thought and mis-use of 
language that I believe it now to be quite impossible to avoid, 
endeavouring to administer the Mahomedan Law on this 
subject, coming into conflict on the one hand with the standard 
authorities and on the other with the reported cases. But 
what I commenced by insisting upon is that even a vested 
remainder, that is to say, an estate always ready to come into 
possession upon the determination of some intermediate estate 
is a thing which clearly never could, according to the concep- 
tions of earlier Mahomedan lawyers, have been given inter 
vivos. 

"When we come to Banoo Begums cased), it is very easy to 
trace how this misconception has arisen. In the first place, 
their Lordships there followed the case of Times Chunder Sircar 
V. Mussummat Zahoor^^\ so far as to take from it the broad and 
general proposition that the Mahomedan Sunni Law recognizes 
the creation of a succession of estates something like what we in 
England call vested remainders. Then their Lordships proceeded 
to consider the Shiah Law, which is much more favourable, I 
think, than the Sunni Law to this proposition A number of 
Arabic texts were translated and laid before their Lordships from 
which they drew their conclusions that the la-wyers of the Shiah 
school had a very clear conception of, and had always intended 
to sanction the giving away of, a succession of life estates In 
that case what their Lordships wore really deciding, was, I 
think, whether one of these future estates could be made the 
STlbject of transfer within the meaning of section 6 of the 
Transfer of Property Act, that is to say, whether it was some- 
thing more than a mere expectancy or spes successonis. But 
assuming that estates of the kind might be more than a mere 
spes successoms, a reference to the texts upon which that deci- 
sion is founded and a reference to that topic of law to which they 
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belong in the standard works will show that neither the branch 
of law itself nor the particular texts cited have any reference 
'whatever to the creation of estates like vested remainders. All 
these texts belong to what is called in Mahomedan Lav/ the 
doctrine of lioohs or the tying up of certain limited interests, 
and a very cursory examination of the whole subject v/ill show 
that the law never did go any further in this direction than 
allowing a donor to give residence {^uhncC) or an interest for life 
or a use for a term {ru'k'ba) in the corpus of his property 
to one or more persons in succession. But the vested remainder, 
if there w’as any thing in the least like a vested remainder, was 
the donor’s own, lor ii. is the common feature of all these lioohs 
that the corpus on the (xhaustioii of the interests given must 
return automatically to the donor And that is the exact 
opposite ol all the cases which I have had to consider. In that 
connection it is the exact opposite of the present case. 

There is, I believe, no authority to be found anywhere in the 
Mahomedan Law' books themselves for the proposition that a 
man giving inter chcos may give an estate first to himself and 
then to A for life and then to 15 absolutely 

It has been strenuously contended on behalf of the defendants 
by Ml. Tyabji that ail these highly artificial notions of the 
English law w^ere w’cll knowm to and fully developed by the 
subtle intellects of the Moslem Law' schools during the height 
of Moslem intellectual powers in the early middle ages, and ho 
points to a rare allusion here and there to the doctrine of 
Amanat or txMsi, But that is a misuse of the w'oid, if it is 
intended to be synonymous -with our extiaordinarily elaborate 
and artificial law of trust. It is perfectly true that in simple 
instances, Moslem lawyers recognize a fiduciary relation, as in 
the case of a bailee or the father of a minor receiving property 
for the use of his child. Further than that I am unable to see 
that they ever went or intended to go, and I am still of opinion 
and repeat what I said in Jainahai v. B. D. Setlina^^\ that I do 
not believe the English notion of trusts had any counterpart 
whatever in the brains of any Mahomedan lawyer or text boob 
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writer or that it could have been applied as it is applied, in 
England in making voluntary settlements to the Mahomedan 
law of gift inter vivos. For, if we take the actual cases, then we 
shall see that as in Banoo Begum's case^^^, there could have 
been no possible delivery of seisin in favour of those who took 
remoter estates. And if we take the other case of Times Chun- 
der Sircar v, Musswmnat Za'hoor^\ it is equally clear that not 
only could there have been no possession given but that there 
could have been no intention of giving possession to the remain- 
der man until the time had passed in which the tenant for life 
might have had a male child. And what of such vested 
remainders as these being capable of transfer under the Transfer 
of Property Act ^ Here, for example, to apply the rule in 
Banoo Begum's case^^'^ and if we suppose that they were vested 
remainders after the death of Nur Mahomed, for if there were 
vested remainders in Times Ghander's case^^\ I really cannot see 
why there should not be vested remainders in this case, who 
would have given anything for them during Nur Mahomed’s 
life and while he was still capable of having a son ^ These 
gifts over after the death of Nur Mahomed, notwithstanding the 
decisions in Times Chander Sircar v. Mussummat ZaTxoor^^ and 
Banoo Begum v. Mir Ahed Ali^^\ appear to me to be too plainly 
contingent to admit of any dispute. But apart from their 
contingency and restricting myself at present to Nur 
Mahomed’s own case, that too was a gift in future, I do not 
see how it could possibly be perfected by a delivery of seisin 
and actual possession to Nur Mahomed during the life-time 
of Jairajbhai who had reserved to himself actual possession 
and enjoyment as well as the power of revocation. It is only 
by introducing the machinery of our English Law of Trust that 
it is possible to make any approach at all to what the Maho- 
medan Law required as an indispensable condition precedent 
to a valid gift and that machinery, as I say, was totally un- 
known to the Mahomedan Law. 

Now it is said that this gift to Nur Mahomed at any rate 
was not only good but irrevocable for two reasons, first that the 
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donoc Jairajbhai received a. return for the gift from the donee 
and this only, i think, shows how perverted the arguments, 
which really belong and are proper to a primitive system of law 
dooiling with primitive facts, become when they are carried over 
to very complicated transactions, such as those arising upon 
the execution of a settlement. It is uiidoul)ted]y a rule of the 
Mahomedan Law that where a donor makes a gift and accepts 
in exchange something, whether that somotliing be independent 
of or part of the original gift then the rest of the gift is irrevo- 
cable. And it is seriously contended liere that inasmuch as 
Jairajlhai reseived to himself a iihj interest in the settled 
property, that was a return which he accepted from the other 
donees who vrere only at that time donees i?i fuhoro. It 
hjirdly needs, T think, to go further by vva\ of answering this 
argument than to take the actual cases given hy the Mahomedan 
lawyers as illustrations of their meaning. In every one of 
those cases which are usually examples of simple barter betivecn 
simple people, it will be seen that the return which makes the 
gift irrevocable is a return made by the donee implying his 
distinct volition in the matter. In the present case the donees 
had no volition one way or the other. They were merely pas- 
sively expectant upon the death of Jairajbhai Peerblioy. What 
he took for himself under his owui gift he took without consult- 
ing them and it is only by a strained and utterly false analogy 
that it can be argued that his reservation of a life interest in 
the settled property vras a return made to him by the post- 
poned donees making the ultimate gift to them irrevocable. 

It is also said that this gift is irrevocable because it was made 
to one wuthin the prohibited degrees but that entirely depends 
upon w^hether there ever was a gift to a person wdthin those 
prohibited degrees. I agree with Mr. Tyabji that the words 
within the prohibited degrees of consanguinity in this con- 
nection would certainly cover the case of a father and a son, 
as they have been directly held in the text books to cover the 
case of a mother and daughter. And if there had been an actual 
gift to Nur Mahomed in prxsenti, a gift given in all respects, 
that is to say, accompanied by delivery of possession and ac- 
ceptance of possession, then I do not doubt that that gift would 
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have become irrevocable, notwithstanding any revocation 
danse contained in the deed But to a gift of that sort, no 
deed would have been necessary and no difficulty of this kind 
could have arisen. 

My first point, therefore, is that, in my opinion, no gift in 
fntiiro can be made by a Mahomedan inter vwos, I adhere to 
the opinion I have always felt and expressed that to validate 
such a gift, there must be an actual delivery of seisin to the 
donee, there must be a transfer of possession and that transfer 
of possession must be from the donor to the donee. In the 
present case the only alleged transfer of possession— and I 
shall come to that later — was from the donor to himself 
and others as trustees primarily for himself and only on 
the happening of future events for Nur Mahomed. T will 
purposely refrain from sa5ung anything about the small 
monthly payments reserved by the settlor for the ladies. 
Those do not, I think, now come into question or require 
any comment. But whatever may be the case as regards 
Nur Mahomed, all that follows in the trust-deed is made 
contingent upon Nur Mahomed, dying without male issue 
and as such it is clear beyond all doubt or question, I say 
that with confidence that a contingent gift cannot by any 
stretch of ingenuity or language be brought within the con- 
templation of the Mahomedan Law as a valid gift. The 
subject is entangled and difficult enough where we are only 
dealing with the gifts express to be certain but taking effect 
in future. Out of the fog of ideas, cases, precedents, and 
decisions upon that point and all connected with it, this one 
thing does emerge beyond all question clear and I believe a 
universally valid proposition of the Mahomedan Law that no 
gift made contingent upon the happening of uncertain future 
events is or ever has been held by any accredited Mahomedan 
lawyer to be valid. So that touching all those portions of the 
deed which purport to bestow contingent remainders or con- 
tingent interests perhaps I would prefer to call them, upon 
various persons, should Nur Mahomed die childless, I have 
no hesitation whatever in saying that those are not good gifts 
under the Mamomedan Law and no effect can be given to them. 
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I have explained why, I think, all the gifts in this trust 
settlement subsequent to the life estate of Jairajbhai are 
bad and why I am sure that all the gifts made contingent 
upon Nur Mahomed dying without male issue are bad. 

There remain one or two_ further questions. It has been 
contended that this settlement creates in law a valid loalcfm 
favour of the trustees of the Mahomedan Khoja Benevolent 
Association. Now, in the first place, I may refer to my 
observations in Jainabai v B. D. Setlina^'^ upon the blending 
of gifts to charity with gifts to private individuals I adhere to 
the opinion I expressed in that case While the Mahomedan 
Law insists that a gift to private person should be free of 
all pious and religious purposes, I do not think that this 
necessarily prohibits the making of the gift to wahf which 
may be contained in a deed which makes other gifts at the 
same time to private persons. If the tw'o gifts can be com- 
pletely separated, then for the purposes of that argument, I 
think, the answer is complete that gifts to private persons 
are not necessarily invalid because there is a separate gift 
made at the same time in %cahf. It also appears to be the 
Mahomedan Law that a donor may give his property in waTif, 
that is to say, appropriate and dedicate the corpus to the 
service of G-od, white reserving for himself a life interest in 
the usufruct. But as in the case of gifts to private indivi- 
duals, I believe that I am correct in saying that the Mahome- 
dan Law never contemplated and will not allow a merely con- 
tingent gift in waif. This necessarily flows from the jural 
conception of a waif which is the immediate appropriation 
and consecration of specified property to the service of God 
and the reservation of the donor’s life interest in that property 
does not in any way clash with that conception, for the corpus 
is there and then definitely and finally appropriated to its 
intended purpose. But it is plainly otherwise, while the gift 
is conditioned upon the happening of some future uncertain 
events. There can, in such circumstances, be no appropriation 
synchronizing with the declaration because should the future 
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events happen, it is neither the donor’s intention then nor 
after the happening of that event that the property ever 
should be appropriated to the service of God. In the case of 
this instrument, had Nur Mahomed had a son born to him, 
there would have been no gift over to charity. So that I have 
no hesitation in holding that that portion of the instrument 
which purports to create a wakf in respect of four-tenths of 
the settled property, is bad and void 

This likewise disposes of the argument that because the 
deed is imprinted with the character of a wakf, the whole of 
it is irrevocable. It is certainly true that a good wakf 
cannot be revoked. It is equally true that a bad needs no 
revocation. 

Then there is a question whether the gift is bad for want of 
contemporaneous delivery of possession. On that point I am 
inclined to hold that it is But I do not insist strongly upon 
it because I am conscious that it may very well be argued on 
the evidence adduced by the trustees that there was a formal 
and paper transfer of possession from the donor to the trustees, 
when the donor opened an account in his books of this pro- 
perty as trust property. In my view, however, that would not 
be a sufficient compliance with the requirements of the Maho- 
medan Law on this subject. There was no surrender of the 
property in fact to anybody except the donor himself in his 
character as trustee for himself if indeed the evidence goes 
that length. And it appears to me that that falls very far short 
of the transfer of possession to the donee next in succession, 
namely, Nur Mahomed. It is quite likely however that Courts, 
which are inclined to take a more liberal view than I am of 
the powers of Mahomedans to make gifts i/nter vivos in the 
form of a succession of estates, might hold that possession was 
sufficiently transferred by one of the trustees keeping in his 
own books an account of this property as trust property. I do 
pot think in view of the much stronger objection I have 
already stated to the validity of all the contingent gifts in 
this deed that I need elaborate that point further, 
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Then it might he suggested that while this is in form a 
volnntai*'^ s€ttl6iiicnt or gitL inter i''iro6, it is in fact and in 
substance a testamentary dis];)OBition of the property contained 
therein That was one of the main defences in the. suit of 
Jeanahai v. E D because if the instrument in that 

case were held to be a will, it would of course have been 
reyocablc during the testator’s life-time. 

Here, it docs not appear to rnc that the point possesses 
much importance but I adhere generally to everything which I 
said in JainahaiH upon it. 

1 only wish to make one or t^\o obseivations of a general 
charactei upon the ver\ luibatisfactoiv position in which the 
infineiilicd and wealth V Khoja community stands in Bombay. 
On more than one occasion when a will made by a member of 
this community has come m question before the Courts, it has 
been tacitly assumed or conceded by counsel that the custom 
of the Goimniinity over-rides tlie general law and permits them 
to disiiose of tlie whole of their property by wull. I am not, 
however, aware that this has evcJ’ yet liC'jn judicially decided 
and I veiy much doubt whether on a point of law’ so dee})ly 
rooted io the social and lehgions sentiments of the people as a 
whole the cusUun of a small community would be allowed to 
over-ride, their ancient and universal law. TJsus ei conventio 
linaint kfjem i'^ a niavioi peculiarly appropriate to the eon- 
siantly sbilting needs and ivquinmcnts of a growing commer- 
cial cummunity : and iii this country no doubt it has been 
cxti'iided in every direction But there aie limits to its applica- 
tion and I am di«>posed to think that those limits w’ould be 
pass«l where it is sought to be shcwvn that the Kojas are allow- 
ed by local usage to over-ride the Mahomedan Law^ which 
prohibits any Moslem from disposing of more than one-third 
of his property by wull. Nor I believe has it ever yet been 
definitely decided in the Courts whether in respect of making 
a will, a Khoja is governed by his own or by the Hindu Law. 
And it certainly does appear to me that the position of this 
rich and flourishing community is a peculiarly unfortunate one 
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in respect of many of the most important acts of their lives* 
But the only remedy for that that I can see would be by legis- 
lation. At present it is hard to say what their precise legal 
rights are in many highly important details relating to the 
disposition of their property. 

It is quite true in the present case that the effect of this 
trust settlement would be a disposition of the whole of the 
settled property after the death of the settlor. During his 
life-time he remains in full enjoyment of it subject only to 
being unable to deal with the corpus. So that as in J ainahai^s 
case^^\ it may well be said that this is in fact and substance a 
testamentary disposition of the settled property. Neverthe- 
less, it is not so in form and looking to the fact that the 
settlor’s intention appears to have been, however, wrongly 
conceived and badly carried out to make gifts inter vivos, I do 
not think it necessary to go fuither and decide that this was 
a will. The point would, as far as I can see, only become 
practically important in connection with the alleged revocation 
of this deed of settlement by the unsigned will which the 
plaintiffs have propounded here. And whether it were a will 
or whether it were a settlement in the nature of a gift inter 
vivos, provided that gift were not irrevocable (and I have 
already given reasons for holding that it does not appear to me 
to be irrevocable) for any reason, the effect upon it of the 
alleged unsigned will would be precisely the same. 

And now of this question whether or not, if the settlement 
be revocable, it has in fact been revoked. This point has not 
been very much laboured in the concluding arguments on 
either side, and holding the opinion that I do of the general 
character of the settlement itself, I should not be disposed to 
spend much time over it. s But it is possible that a different 
opinion may be held upon the various points I have discussed 
should the case go further. And in that event the revocation 
or otherwise of the settlement by the intended second settle- 
^ment would become vitally important to the plaintiff. So that 
I must consider the evidence upon this point and state what I 
consider to be the legal results flowing from the facts proved, 
CO (1910) 31 Bom, 604. 
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In the course of tlie trial I suggested to the learned counsel 
for the ])iaLntiff that there might be considerable difficulty in 
connection v/ith the law of registration but very hitle argu- 
ment, and iioiie of any value, was addressed to me u])on that 
point. The position biicfiy is this. The evidonce shows 
clearly and beyond all doubt tliat on tire birth of another sou, 
the present plaintiff, tlie settlor, did wish and did intend to 
exercise the power of revocation reserved to himself in the 
concluding clause of the deed of 1886. He took advice upon 
the subject and finally after a giY^at deal of discussion the draft 
deed was engio*^sed and taken to his house for signatuie. L do 
not think that any of tlie defendants will soiiously dispritu any 
of tlie facts upon wiiicii the plaintiff lelies on this part 
of the case. 


Now the revocation clause in tlie deed of 1886 provides that 
the settlor may revoke, vary, etc., any of the trusts, etc., ))y a 
signed writing and further that he may doclarti now trusts by 
any such or other w iiting. 8o that if his powers in tliis rc^spect 
are iiinited by iiie icims uf tlio revocation ciaus-e, his intention 
could only l)i* evidenced by a writing and that writing as it 
would affect the iiumovoalile property to the extent of con- 
siderably more than K^. 100 would bo compulsorily registiable 
undci the R(.gisiration Act. Not being registered rho law 
peremptorily forbids Iho Couit to take any notice or make any 
use of it as c;videnco of any transaction affecting such iinmove- 
a])le propcLty. So that I liave always feh considerable om- 
ban-assiuent in deciding how I ought to deal with this portion 
of the plaintiffs evidence and I much regret tliat the cjuestion 
was not more deeply and fully argued. The reason for tliat 
Iirobably was that plaintiff’s learned counsel put his case upon a 
special ground which in his opinion evidently made all reference 
to the Law of Eegistration superfluous. In the first place it w’-as 
contended that the unsigned second deed or intended deed of 
settlement declaring new trusts was not an instrument and there- 
fore did not fall within the berms of section 17 of the Eegistra- 
tion Act. Next, it was contended that the Court was not asked 
to give effect to the writing as an instrument but merely to take 
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it as pioof of the intention to execute the powex and so to aid 
owing to the act ot Grod, that is the sudden and unexpect- 
ed death of the settlor, proved to bo defective execution. 

Upon this topic the learned counsel for the plaintiff address- 
ed the Court at very great length m opening his case marshall- 
ing a laige airay of English authorities in support of the 
proposition that the Courts of Equity in England will always 
aid the defective execution of a power in favour of any of the 
five so-called favoured classes, and the plaintitf is of course 
among the favoured classes. Now, that pioposition of law is, 
I take it, indisputable and not likely to be seriously challenged 
by any of the defendants. But what is too often lost sight of 
in arguing from English authoiities to the conclusions which the 
Gouits in India are asked to adopt, is that the English Courts 
are not hampered, as we are hampered, in some details by the 
provisions of our Registration Act. But I have felt very grave 
doubt and unceitainty. I do indeed still feel much doubt and 
uncertainty whether I ought to look at this unsigned and 
unregistered writing as evidencing the way in which the settlor 
intended to execute his power and so as a Court of equity aid 
the defective execution. Both in reference to this paper and 
the second will I think it was contended that these not being 
instruments the Court might tieat them as parol and so make 
them a giound of the exercise of its power in aid of defective 
execution. But so far as declaring new trusts upon the trust 
originally declared in the settlement of 1886 goes, this argu- 
ment might be met by a reference to the revocation clause 
itself. For there the settlor’s powers are confined to revoking 
by signed writing and declaring new trusts by writing of some 
sort, and I do not think that the Court would be justified where 
the settlor has chosen to impose such restrictions upon himself 
in enlarging them and conferring upon him a power of declaring 
new trusts merely by parol. So that I am always brought to this 
point that I have here a writing which ought to be but is not an 
instrument and which if it were an instrument would certainly 
require registration and without registration could not be treat- 
ed as evidence. Then is the plaintiff in any better case because 
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the writing was iioL bigiit'd To this extent I think only that 
it then fails to fulfil the definition of an instrument hut it would 
only ho by a process as it appears to me of rather fine and 
strained reasoning that the Court while admitting that it could 
not be used were it signed as evidence of any transaction 
afiect]ng tlic property to hold at the same time that because 
it is not signed it could be used for that purpose. 


Now, I must return for a moment to the facts under this head 
which are allogcd and which are material. Those facts are, 
as I have said, thai:. there w'ero long consultations as to the 
form tlie execution ci the po'wer should take. It is clear that 
the settlor vvished to make provision lor his second son, the 
present plaintilT. It is natural that he should liave wished to 
do so. I no evidence is that he wished to provide for him 
practically upon the same terms as he had already provided 
for his elder son Nur Mahomed voith this difference only 
collected from the wills that Kur Mahomed as elder brother 
was to have one lac more than the plaintiff. But in respect 
of the trust piopcities settled by the deed of 1886 1 think I may 
take it as proved that Jairajbhai wished both his sons to share 
equally. It IS also abundantly clear that he wished the two 
brothers to take the corpus of the property in such a way that 
if cither of them had children, those children should come in 
as cO“sharcrs wfith the rest. But a settlement of that kind 
proved to be almost beyond the ingenuity of Jairajbliai’s legal 
advisers. Its impoitance is that it makes abundantly clear 
Jairajbhai’s intention. Shortly before he died, he clearly 
intended to revoke every one of the contingent gifts in the 
settlement of 1886. Finally, it was suggested that what 
Jairajbhai had in mind could be best attained by giving to 
Nur Mahomed and Gasamally the corpus'of the settled property 
as members of a joint undivided Khoja family, I will not pause 
upon the legal validity of such a phrase in such a connection. 
I am only now concerned with its use as throwing the strongest 
light upon what the settlor really wished to effect. He did not 
wish to create a joint tenancy apparently and he could not 
bequeath one son’s share to that son’s children as yet unborn, 
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so that this device of counsel was considered a very happy 
expedient and whether it was so in fact or not it shows clearly 
enough that Jairajbhai did not intend the corpus of this property 
to go any further by way of gift than the two brothers and 
any children they might have. Had the case been further 
contested by Khanubai and Sakinabai, I gather that it would 
have been strenuously contended that this was merely a 
provisional draft and that there was nothing whatever to show 
that Jairajbhai really approved of it or that it expressed his 
true intention. And that I think would be a perfectly fair 
argument. I doubt very much whether merely as a matter of 
fact the Court would say, upon such evidence as has been laid 
before it, that Jairajbhai finally made up his mind to declare 
new trusts in the precise form as shown by the unsigned second 
deed of settlement. But this much the evidence does clearly 
prove, and I do not think that it can be disputed, that no sooner 
was Cassamally born to Jairajbhai than he intended to execute 
his power under the concluding clause of the deed of 1886 and 
make provision for Cassamally in the trust as well as by will. 
Now, it may be doubted how far English Courts of Equity 
would go in aiding defective execution of a power, when they 
felt uncertain as to the exact way in which that power was 
intended to be executed. It might be that in accepting the 
engrossed second deed of settlement as exactly and truly 
representing Jairajbhai’s intention, the Court would go much 
too far. But that he had the intention of benefitting the 
plaintiff under the Trust Settlement, no Court could possibly 
doubt and if the whole of my reasoning upon the preliminary 
issue of limitation were wrong, here would be found, once the 
objection for want of registration is surmounted, a complete 
and final answer to the Trustee’s defence on that head. 

I have then to consider whether I really can look at this 
paper unsigned as it is, unregistered as it is, for the purpose of 
drawing therefrom the settlor’s intention and then impressing 
that intention upon the conscience of the trustees so as to 
make that effective which was only defective because of the 
act of God. I believe that this again is an entirely new point 
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SO far as the Courts in. this coiiiitry arc* coiKieriu‘^1 iiirl it is a 
point wliich never could have arisen m the English Courts, so 
that I am cntirGly without authority and must decide unou 
v/liat 1 coiK*.eive to be the true principles of law applicable, h 
this paper offered as evidence of a trirnsaction atrecting tlu; 
immoveable property strictly speaking, boili Yes and Yhi. 
The plaintiff says that there was no transactioji alicicLing the 
property, no complete transaction, that is to say, but there was 
an incohatc intention to which this Court opei-ating u])on the* 
conscience of the iinstoes, siiould give cff'ccfc and tlio do.fondaiit 
would say that cO used, tbe writing, a*thougli not an itisti'u- 
ment, is certainly being used as evidence of a Irciisactiou, iliat 
is, the linal form which alter tlio CouiL's ordor the wholes, matter 
would assume very malerially affecting the immoveable j") rope r- 
ty. Then in such a dilemma it appears to rac'. that one has roidly 
to look to what is the plain justice of the case. Tf this ])a])or 
really represents what was the intention of Jairaibhai, ilien but 
for his sudden death, he would undoubtedly have signed ifc and 
it is equally certain that it would have been registered. Is an 
intention ot that kind to be defeated merely upon a highly 
technical ground such as this? I doubt it. I cannot liring 
myself to believe that Courts of justice arc to bo so tied by 
technicality as not to be able to do what is clearly right. All 
this depends upon ray being satisfied that had Jaiiu^jbhai lived, 
ho would have executed this writing and registered it in duo 
form. 3;^ut he had no time. He was taken suddenly and in 
circumstances the most unfortunate, for it is proved that but 
for a clerk's blunder, the right engrossment wmuld have icached 
him while he w^as yet alive and in that event it would hardly 
be doubted, I do not myself doubt it for a moinent that he 
would have signed and duly executed it. After that there 
could have been no difficulty in getting the instrument duly 
registered and that too I am satisfied would have been done 
in due course. So that I think that this is a case, if ever 
there w^as a case, in which the Courts may act upon those 
principles which have alwaj’s guided the Courts of Equity in 
England and aid defective execution of a power, defective not 
through any fault on the part of the person intending to 
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execute it but by reason of the act of God. So that I should 
hold upon this point that the unsigned second deed ought to 
be effectuated by the Court to the extent of making it binding 
upon the consciences of the Trustees and that would put an 
end to all further discussion of the difficult point of limitation, 
and also of all those other considerations to which I have 
adverted as making the settlement of 1880 bad and void in 
itself at any rate so far as all the contingencies it contains, are 
concerned. 

I think now that I have touched upon every point -which is 
necessary for me to consider in arriving at the conclusion upon 
all matters in issue between the plaintiff and those defendants 
who have not settled v ith him and the effect of what I have 
said is that the plaintiff is entitled to succeed in this suit as 
against the Trustees and all the remoter beneficiaries under the 
settlement of Januaiy the 7th, 1886. 

By consent, costs of all parties excepting the plaintiff, and 
the defendants, Khanubai, Sakinabai and Sakinabai’s children 
who are to bear their own costs should be paid half by the 
plaintiff and half by lihanubai and Sakinabai . jointly. Costs 
of the Trustee-defendants to be paid as between attorney and 
client. Defendant No. 5 to get costs up to 4th March 1910 as 
between party and party and costs of one counsel for appear- 
ing on 20th of February 1911 should be paid by the plaintiff. 

Attorneys for the plaintiff : — Messrs. Fmjne d Co. 

Attorneys for the defendants .-—Messrs. Thakurdas d Co . ; 
SurajmalB. Mehta ; Matuhhai, Jamietram d Madan , Edgelotr, 
Gulahdhand^ Wadia S Co. ; Kang a d Say ant ; JuMsetji, 
Mubtomji d Devidas, 
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APPELLATE CIVIL. 


Befoie Sir Basil ScoUt Kt,t Chief Justice ^ and Mr, Justice Batchelor^ 

SHEYDAS DAULATRAM ]MARYvADI, oKiGii^AL Plaintiff, v, NARAYE^ST 
valad ASAJI, oeiginal Defendant/'’ 

Lbmtation Act (IX of 1908), section 31 (IJ — Period of kco ijeai's for filing suits — 
Periodnot ^^jgrescnhed ^'—•Last day Sundaij—Suit filed on Moiiday next— Limitation 

isA question having arisen as to whether a suit £or which piovision is made under 
section 31 (1} of the Limitation Act fIX of 1908), if instituted on a Monday, one 
day after the period of tvvo yeais fioin the date of the passing of the Act has expired, 
can he taken to have been instituted within the period of tv’O years, 

Eeld that the smt could not he taken to have been instituted within the period 
of two years and that two } ears specified in section 31 of the Limitation Act 
{IX of 1908) was not the period of limitation * presciibed.’ 

Eepeeence made by S. P. Badami, Second Class Subordinate 
Judge of Sbevgaum in the Ahmednagar District, under 
Order xlvi, Enle 1, of the Civil Procedure Code (Act V of 1908). 

The plaintiff sued under the provisions of the Debhhan 
Agriculturists’ Belief Act (XVII of 1879) to recover Es. 198 by 
sale of the mortgaged property. The mortgage bond -was dated 
the nth June 1892 and the money sued for became due on the 
nth March 189;1 Under Article 132 of the Limitation Act 
(TX of 1908) the period of limitation of twelve years for filing 
the suit expired on the 11th March 1905, but as section 31 of 
the Act, which came into force on the 7th August 1908, made 
a special provision for such suits enacting that such suits may 
he filed vrithin two years from the date of the passing of the 
Act, and as the said period of two years expired on Sunday, the 
7th August 1910, the plaintiff filed the suit on the next day, 
that is, on Monday the 8th August 1910. The suit being thus 
filed one day after the period of two years given by section 31, 
and a question having arisen as to whether the suit w'as in 
time, the Subordinate Judge referred the following question 
for an authoritative decision under Order xlvi, Enle 1, of 
the Civil Procedure Code (Act V of 1908): — 

“ Whether a suit for which provision is made under section 
31 of the present Limitation Act, if instituted on the 8th 


* Civil Reference No. 4 of 1911, 
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August 1910 (the 7tli August being Sunday), can be taken to 
have been instituted within a period of two years from the 
date of the passing of the Act ^ 

The opinion of the Subordinate Judge was in the affirmative. 

The suit being governed by the -provisions of the Dekkhan 
Agriculturists’ Belief Act (XVII of 1879), the decree of the 
Subordinate Judge 'was not appealable under section 10 of the 
Act. In the body of the reference the Suboidinate Judge 
noticed Civil Eeferenco No. 9 of 1910 in which it was decided 
that the two years’ period allowed by section 31 of the Limita- 
tion Act corld not be taken as the period prescribed, sections 9 
and 10 of the General Clauses Act (X of 1897), sections 4 and 
12 of the Limitation Act (IX of 1908), Shooshee Bhtisa?i Budro 
V. Gohind Clmtnder Boy^^\ Beaiy Moliun Aioh v. Anmida 
Cliciran Biswas^^\ A) aocmudii Ay yangar \ . Barmy appa Nadan^^\ 
Samhasiva Chari v. Bamasavii Beddi^^K 

jBT. JjT. Kelhaf ( armeus curicB ) for the reference. 

P. D. Blude (amicus curice) against the reference. 

Scott, C. J. : — We have already held in Dayaram v. 
Laxman^^'^ that the two years’ time specified in section 31 of the 
Limitation Act of 1908 is not the period of limitation 
* prescribed We are now asked whether a suit for which 
provision is made in section 31 (1), if instituted on a Monday, 
one day after the period of two years from the date of the 
passing of the Act has expired, can be taken to have been 
instituted within the period of two years. 

The learned Subordinate Judge, who made the reference, 
thinks the suit must be taken to be within time, relying upon 
Samhasiva Chari v. Bamasami Beddi^^'> and Shooshee Bhusan 
Budro V, Qohind Ghunder Boy^^K In the last mentioned case 
it was held that where thirty days were allowed for making 
a deposit in Court under section 174 of the Bengal Tenancy Act 
1885, the deposit might be made within thirty-one days if the 
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{1} (1890) 18 Cal. 231. 
(2) (1891) 18 Cal 631. 
m (1897) 21 Mad. 386. 
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(4) (1898) 22 Mad. 179. 

(5) (1911) 13 Bom. L. B. 284. 

(6) (1890) 18 Cal. 231. 
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thirtieth clay feJl on a Siiiiila-y, The learned J udges dodncecl from 
the cases 01 V. and Watcrion y . Baher^^\ the 

broad principle IhaL although the parties themselves cannot 
extend the time fordoing an act in Court, yot, if tho delay is 
caused noL by any act of their own bat by some act of l^lie 
Court- itself—siicli as tlm tact of the Court being cIorgcI — 
they are entitled to do the act on Lhe first opening day. We 
a-re unable to find any such general principle laid down in 
those cases In Jllcrjcr v Harding^'^ the appellant having 
applied to the Jubiices to slate a case under 20 & 21 Yict. 
C- 48, (which provides that the party shall wii bin three days 
after receiving such case transmit the same to the proper 
Court) rceciced the case from the Justices on Good Friday and 
Ira-nsmittud it to the pmper Court on the following Wednesday, 
and it was held that as the offices of the Court wore closed 
from Good Friday till Wednesday, lhe appellant had sulnciently 
complied with the requirements of the section. Melior J. in 
deliyering the judgment of the Court said, 

“ I'iliefC a f'fonih: u\iiLi,i's a tlubj io he done iiitlim fluee days, o? s.x monilh% 
U'lthin an^j pci'. tuvhh pauocL the :i:nc 'may no doiibt he cii cwnsci ibsfl hy the faot of 
its h€u\; hiipossWlL to cdidplij icitli tie statntc on the last day of the penod so fixech 
But IS not- tilt piesciit case. TIci’c it wa^ impob^iLle lo-j the appellant to 
lodge his cii-iG %Mlhin thia* chiy •• aitet.’ lie reooived ifc. Aii regards the conduct of the 
partiL? th'jin-iolvcs, u is a condition procodciit. But this teira 3S somutimos used 
rather ioo'-i^ly. I think it cannot he coiisidorcd strictly a condition prccodont where 
it is impo->il)le of performance m consequence of the offices of the Court being 
closed, and ihore being no one to luceivc the case.’* 

Tlic opening passage in Melior J.’s judgment refers to the 
well-ostablishcd lulc of construction in England that Sunday 
is not a dies non in cosnputing time in accordance with an Act 
of Parliament. In Ex parte SimpJem^^^ it was said : “ where an 
Act of Parliament gives a given number of days for doing a 
pari/icular act, and says nothing about Sunday, the days men- 
tioned are to be taken as consecutive days including Sunday.” 
The same rule was applied in Bowberry v. Moryan^^^ and Peacock 


(1) (18C7) L. R. 2 Q. B. 410. (J) (18.59) 29 L, J. M. C. 23 at p. 25. 

W (1868) L. B. 8 Q. B. 173. (4) (1854) 23 L. J. Bx. 191. 



VOL. XXXVI.] BOMBAY SEBIES. 


271 


¥. The Queed^'^ and Wynne v. Bonalclson^^^ : in this last men- 
tioned case Crompton J. followed Paacocifcv. TheQueen^^^ saying, 
we have always held that where Sunday is the last day, 
Monday is too late for renewing a writ.’’ The case of 
Waterton v. BaLer^^\ cited in ShoosJiee BJinsan Budro v. 
Oobind CJmnder Boy^^\ was one in w^hich the neglect of the 
appellant’s adversary created an impossibility against which 
the appellant was relieved. 

None of the other cases in Hossein Ally v. Donzelle^^^ or 
Peary MoJmn Aich v. Anunda Cliaran Biswas^^^ were cases of 
delay caused merely by the last day of a period falling on a 
Sunday. 

We think that as the Special Statutory provisions, section 10 
of the General Clauses Act and section 4 of the Limitation Act, 
do not apply to the case, we must decline to sanction the non- 
observance of the provisions of section 31 (1) on the ground 
that the last day of the iwo years’ period fell on a Sunday. It is 
not a case of hardship. It was a simple matter of calculation 
to realise that the suit in order to get the advantage of the 
saving provisions in section 31 must at latest be instituted on 
the Saturday preceding the last Sunday. For these reasons 
we answer the question in the negative. 

Order accordingly, 

G. B. B. 
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APPELLATE CIVIL. 

Before Sir Basil BooU, Kt , Ghief Jihstice, and Mr last tee Batchelor, 

BAl KxlNDKOBE {obigihal Applicant), Applicant, v SHA MAG-ANLAL 

YIRAJBHUKHAHDAS and anoieeb {obiqinal Opponenis), Opponcnts 

Stmesston Certificate Act (VII of 1889), sections 9, 25, 26 — Civil Procedure Code 

Cict V of 1003), section 96 — Succession Gertifrate — Condition of Security — A^yrcaL 

An ordei grautmg a. succebsion ceitifioiite \ceompamed by u condition tb it 
sccmity should be gXAeu is appeaUble. 

Au ordei diiecfcmg tbit a ceitifioate should not be granted unle^s secunt} is 
furnished u not ippealible, 

Bai Deihore \ Lalchati I Jiiandasi^) expbmcd, 

ApPLlci.'rioN under tlie extraordinary jurisdiction, section 115 
of the Civil Procedure Code (Act V of 1908), against an order 
passed by Eattanji Mancheiji, Judge of the Court of Small 
Causes at Ahmed ibad with appellate powers, setting aside an 
ordei passed by M J Yajmk, Joint Subordinate Judge, in the 
matter of an application for succession certificate under Act 
VII of 1889 

One Haiivallabh Mulchand died m or about the year 1906 
after making a will by which he bequeathed, among other 
things, a share of the Ahmedabad Manufacturing and Calico 
Company to his sister Bai Ganga. Bai Ganga died intestate 
on the 7th January 1910 and after her death Bai Nandkore, a 
daughter of Hanvallabh’s sister, applied, as the heir of the 
testator’s sister, for. a succession certificate with respect to the 
said share under the Succession Certificate Act (VII of 1889) . 
The application was opposed by Bai Dhankore, a daughter of 
the sister of Bai Ganga’s mother, and by Shah Maganlal 
Varajbhukhandas who was the son of a daughter of the mateinal 
uncle of Bai Ganga. 

The Subordmato Judge found that under the will of 
Haiivallabh, Bai Ganga was the absolute owner of the property 
she got from her brother including the property for which the 
certificate was sought and he passed the following order 

* Application No. 151 of 1911 uader extraordinary jurisdiction. 

U) (1891) 19 Bom. 790. 
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I Will however order that the said certificate should issue as apphed for on the 
applicant furnishing security to the extent of the value of the property for which 
a certificate has been apphed for. 

The opponent, Shah Maganlal Varajbhukhandas, appealed and 
the Appellate Court found that the will of Harivallabh gave to 
Bai Ganga only a limited interest and that under the teims of 
the will the opponent was entitled to the share The appeal 
was, therefore, allowed and the order of the first Court was 
set aside 

Bai Nandkore preferred an application under the extraordi- 
nary jurisdiction, section 115 of the Civil Procedure Code (Act 
V of 1908), urging inter alia that the Appellate Court erred in 
exercising a jurisdiction not vested in it, as no appeal lay against 
the order passed by the Court of first instance under Act VII 
of 1889. A rule ms% was issued lequiring the opponents to 
show cause why the older of the Appellate Court should not be 
set aside. 

Q. N. ThaLore for the applicant in support of the i ule nisi 

L. A. Shah for opponent Shah Maganlal, to show cause. 

Scott, C. J. — In this case there was a contest between the 
claimants as to the right to a succession certificate in relation 
to a share belonging to a deceased testator. One of the 
claimants claimed as the heir of the testator’s sister who, the 
other claimant said, had only a life-iut^rest, and the other 
claimant claimed as remainder-man under the will upon the 
termination of the life-interest of that sister. 

The Subordinate Judge decided m favour of the heir of the 
sister whereas the Judge with Appellate Powers, on appeal, 
decided in favour of the remainder-man. 

The order granting the certificate was accompanied by a 
condition that security should be given, and upon the strength 
of the existence of that condition, it is contended before us 
that no appeal lay from the order of the original Court. In 
support of this contention the decision of this Court in 
jSew Devhore v. Lalchand Jivandas^^^ has been relied on. 

(1) (1894) 19 Bom. 790. 

» 1781—9 
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Now that decision was given in a case where there was no 
contest apparently between two different persons claiming a 
succession certificate, but the brother-in-law of the woman who 
claimed the succession certificate contended that the grant 
should not be made to her unless she was ordered also to 
furnish security, and the Judge ordered that she should furnish 
security upon taking the grant. It was against the order that 
she should furnish security that she appealed. It was held 
that no appeal lay. The Acting Chief Justice states the 
grounds of the appeal to the District Court of Broach; 
(1) that the order requiring security was erroneous, as she was 
the absolute owner of the moveables of her husband ; (2) that 
the legislature did not intend that security should be required 
from absolute owners by right of heirship. The question, 
then, before the High Court was whether the discretion of the 
original Court in deciding that security should be taken from 
the widow, ought to be interfered with in an application under 
section 622 (Civil Procedure Code, 1882). It is true that there 
is a paragraph in the judgment of the Acting Chief Justice at 
page 793 which indicates that in his opinion, as in the opinion 
of the Allahabad High Court, a conditional order for the grant 
of the certificate would not be an order for the grant of the 
certificate. That expression of opinion was not necessary for 
the decision of the case. Mr. Justice Pulton, the other Judge, in 
delivering judgment said that he felt satisfied that the Assistant 
Judge was right in following Bhagwmi v. Manni LaP'> and 
holding that no appeal lay against the order of the Subordinate 
Judge requiring the petitioner to furnish security under section 
9 of Act VII of 1889 as a condition precedent to granting her 
a certificate. Then he goes on to say : “ It may be that when 
the Subordinate Judge makes a final order granting or refusing 
the certificate, such order, if unfavourable to the applicant, and 
the grounds on which it is based, will be appealable under ■ 
section 26 so he treats the question before the Court as a ' 
question whether the order requiring security is appealable or' 
not and holds that no appeal lies. This is the view which hafi-- 


(1) (1891) 13 AU, 214. 
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been taken in the Madras High Court in several reported cases 
and also by the Calcutta High Court. 

In the present case, however, as we have stated, the real 
question is which person was entitled to a grant of the 
certificate. 

The question has been argued as to the rights of the respec- 
tive parties to the grant of a certificate, and the certificate has 
been granted after a consideration of those rights. That order 
granting the certificate was, in our opinion, appealable under 
section 26. The grant of the certificate does not under the 
Act finally determine the rights of the parties. Section 25 of 
the Succession Certificate Act (VII of 1889) provides : No 
decision under this Act upon any question of right between 
any parties shall be held to bar the tiial of the same question 
in any suit or in any other pioceeding between the same 
parties.” We, therefoie, do not think it necessary or desirable 
to express the opinion that we have formed as to the rights 
of the respective parties under the will of the testator. 

Wo discharge the rule with costs. 

Buie discharged, 
0. B. B. 


APPELLATE CIVIL. 


Before Mr, JusUae Chandavarlar mid Mr, Justice Kmght, 

G0YIC?D ANNAJI BODHANI (obiginal Plain tiff), Appellant, v , TEIMBAK 
GO VINE EHANESHWAB (original Defendant), Eespondent.* 

Mindm Law-^Bights to well and water — IndimsihU 'itghts — Bresumjpkon — 
Farhtion of pojpefty wJmh is joint. 

Under Hxndm Law, rights to water and wells belonging to a pint family are 
indivisible, if they are numerically unequal , and, after partition these must be 
enpyed by the separated co -parceners by turns. 

Sbgohd appeal from the decision of 0. Fawcett, District 
Judge of Ahmednagar, reversing the decree passed, by 
H. A. Mobile, Subordinate Judge of Ahmednagar. 

* Second Appeal No. 332 of 1900, 
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Suit foir a declaration that a certain well was tho joint pro- 
perty of the plaintiff and the defendant. The well in question 
was situated between tho properties belonging to th e pi aintiff and 
the defendant, whicli properties wore contiguous to each other, 
and which originally formed one wada and belonged to a single 
owner. The defendant contended inter alia that tho well was 
not tho joint property and that ho alone was entitled to use it. 

The Subordinate Judge hold that the well in question was 
the joint property of tho plaintiff and the defendant and 
granted the declaration sought. This decree was, on appeal, 
roYcrsed by the District Judge who held that tho plaintiff had 
not established his right to the joint ownership of the well. 
In dealing with this question he rcmaikcd as follows ; — “ Tho 
Subordinate Judge says . . it is extremely likely that tho 

well was kept joint at the time of tho partition. This is no 
doubt a consideration w'hich is to bo taken into account, but it 
is at best a surmise which is unsupported by any reliable 
evidence.” 

The plaintiff appealed to the High Court. 

M. if. Bodcii, for llie appellant. 

if. H. Kelkar for the respondent. 

Oha'NDAVAEKAU, J. This was a suit brought by tho appel- 
lant for a declaration of his right to use the water of a well 
jointly with the respondent and for an injunction to restrain the 
latter from obstructing tho apjicllant in the exercise of his right. 
The respondent in his written statement denied the appellant’s 
claim and asserted his exclusiTo right to the well. The Subor- 
dinate Judge, who tried the cause, found upon tho evideirce that 
the well had at one tiim been attached to two houses owned 
hy two brothers constituting a joint Hindu family and that 
they effected a partition of the houses : that, some tunc after 
that, one brolhcr sold tlio house alioltod to him at tho partition 
to the appellant and the other sold his to lire reaioondent. 
These facts arc admitted hy lioth parties befoio us and havo also 
been found by the District Juilgo, from whose decree this second 
appeai is preferred. As the t wo brother s had only one wml I , tliat 
js, the one now in dispute, which they jointly used as owners 
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before the partition, the Subordinate Judge thought that it 
was likely ’’ that at the partition they had reserved it as joint. 
Accordingly he awarded the appellant’s claim. On appeal by 
the respondent, the District J udge held that what the Subordi- 
nate Judge had treated as a matter of likelihood was a mere 
surmise ’’not supported by any evidence in the case. He, there- 
fore, reversed the Subordinate Judge’s decree and disallowed the 
appellant’s claim. 

Both the Courts below have not borne in mind the rule of 
Hindu Law applicable to the present case. What the Subordi- 
nate Judge treated as a matter of probability and the District 
Judge as a mere surmise is dealt with by that law as a matter of 
legal presumption. The rule is that rights to water and wells 
belonging to a joint family are indivisible, if they are numeri- 
cally unequal, and that after a partition these must be enjoyed by 
the separated co-parceners by turns Water, or a reservoir of 
it, as a well or the like, being unequal (to the allotment of shares) 
must not be distributed by means of the value ; but is to be 
used (by the co-heirs) by turns.” (The Mitaksliara, Oh. I, sec. 
IV., plac. 21 ; Stokes’ Hindu Law Books.) The Vyavahara- 
Mayukha is also lo the same effect. ‘‘ Water from wells which 
have nights of steps, and wells from which it is drawn by buckets 
&c. is (to bo) enjoyed according to need.” (Mandlik’s Hindu 
Law, page 71, lines 34 to 36.) The Viramitrodaya says that 

water, that is, a reservoir of water, such as a well, shall be 
used by all accordingly as they ” (i. e.) (the co-parceners 
after partition) require.” (G-olapchandra Sarkar’s Edition, 
page 249.) When it is laid down that a well is mdivisibJ^e ” 
( avibhajymn) what is meant is that it cannot be distributed 
like land or money. But the ownership admits of a mental 
division, to which effect is given by an agreement to use the 
(physically) undivided thing in turns.” (West andBuhler, 3rd 
Edition, pages 831 and 832.) 

The appellant in the present case starts with this rule of 
Hindu Law in his favour on the facts which are common 
ground ; and his claim must be awarded unless the respondent 
is able to prove by affirmative evidence that the right to own 
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and nse the well jointly has been lost by the appellant, either 
because of an express agreement at the partition wliereb}^ his 
predecessor-in-titlc I'clinquished that right in favour of his 
brother, or because of his or the appellant’s exclusion to liis 
lmov7ledge by the latter or the respondent for such a period as 
in law is necessary to give the latter a right to the -well by ad- 
verse possession. No plea based on adverse possession was set 
up by the respondent in the Court of first instance. Therefore 
the only question is wliether the respondent’s predecessor-iji- 
title acquired l)y express agreonicnt an exclusive light to the 
’well at the partition. We must ask the lower appellate Court 
to find on the following issue : — 

Whoiher the well in dispute was allotted at the partition 
to the person from wliorn the defendant derived his title. 

The o?if7 .9 of this issue will lie in the first instance on the 
defendant. Tdic low’er appellate Court should record its finding 
on the Gvidenco on the record and parties are not to be allowed 
to adduce fresh ovidonoe. Finding to be remitted wnthin two 
months. 

[On t]i(' 27l]i dune 11)10 the lower Court certified its finding 
on the above issue in Lho negative. 

ihe iligli Court ( Chanda varkar and Heaton, JJ.) accepted, 
on tln‘ 2-2:ul August IQIO, tlie finding of the lower Court on thJ 
issue se U and roveisel tne decree passed by the lower appellate 
Court and restored that of the Subordinate Judge.] 

Decree reversed. 


E. E. 
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ORIGINAL CIYIL. 


Befote Mt. Davm. 

RAO SAHEB lUNAJI EAJUJI KALBWAR, PruNiinr, v. KHANDOO 

BALOO, DiiENDiNi?-^ 

Cnil Biocerlwe Code (Aa T of 1903), Oifht XXXIII--~8iLit hij wtchio foma, 
luuiieiis— Death of jilainiiff— Might of eiet lUot uho is nolaimipei to continue 
the suit %n foini\ paupoiL^ 

The piiuiegc of xnuniaimrg a piiipir is a pci ^od il piiviiege granted to 
people who have no meins ui 01117134 oi* or coiitinuing htigation, ai d tlieie ‘-ecms 
to be no anthoiity whateici foi holding that the rcpic&uitative of apianptris^ 
entitled to continue the suit of Ins tc^tatoi or testatrix in )oum% paupeiis, oven 
though Jidinittedl^ he is not a paupci, siinjily because his testator or testatrix 
a pauper. 

One Maloobai, a vvidow, filed tliis suit in forma paiiperh 
against the defendant on the I*2th August 1909 prajdng inter ^ 
alia that the defendant might be oideicd to deliver up a 
certain deed of gift to be cancelled and to hand over any title- 
deeds relating t& certain properties. Ponding the hearing of 
the suit, on the 25th December 1909, Maloobai died leaving 
a will, dated 15th June 1908, where1)y she appointed the present^ 
plaintiff Bao Saheb Manap Eapiji and one Aladhavrao Mahadeo‘i 
her executors. Bao Baheh Manaji applied for and obtained^" 
probate on the 15th June 1910 and bj a Chamber order, dated* 
18th June 1910, his name Y^as brought on the record as plainti:f-> 
in the place of the deceased Maloohai. On the 17tli June 1910 
an order was made by the Prothonotary which directed 
amongst other things that the said Bao Saheb bo at liberty to 
continue the suit in formd pauperis. On the suit being 
on for hearing on the 1st of April 1911, Davar J., on 
application of counsel for the defendant, ordered that the 
issue, viz., whether the plaintiff can maintain or continue ttllf 
suit in be tried as a preliminary issue. The 
Court further ordered the Prothonotary to give notice to the 
Government solicitor to appear by counsel on the argument if 
he thought fit. 
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1911 . 


Man.ui 
Rajuji 
(Rao Saubb) 

V. 

K HAND 00 

Baloo. 



Vakil and B. J. Wadia, for the plaintiff. 

Taljjarkhun and Emga, for the defendant. 

Strangman, Atlvocate-Gciieral, for Government. 

Dav.ve, J : — Maloobai, widow of Tdajanna Mahadarji, origin- 
alty petitioned to this Court to be allowed to institute this 
suit in forma pmipi") is* against Khandoo Baloo, the present 
defendant, praying for certain reliefs in connection witli a 
document which slie alleged the defendant had fiandulentlj' got 
her lo exicute She was granted leave to sue in forma puujgeri-i 
and her petition became a suit, in that suit she claimed that 
the def'.'iidani may be ordered to deliver up to be cancelled a 
ceitain deed of gift which she alleged he had obtained fraudu- 
hintly from her and she prayed that the title-deeds of her 
properly may be ordered to be returned to her. 

Pending the healing of the suit she died, but she was a 
woman who was c'ithcr herself very a.stute or was in very 
astute hands, and before her deatli she made a will whereby she 
appointed 11, xo Sahob Manaj i Eaiuji Kalewar, the executor there- 
of, ami she dispo,-,ed of the jiropcrty wbicb she was claiming in 
the suit ill certain nays in that will. The defendant was one 
of her neplmws. She had three other nepihows, and I am told 
that the will is in favour of the ol her three nephews. Eao 
Sahel) Mamiji Eiijnji, ontbe IGthof Juno 19J0, made an allidavit 
.setting out the circninstances under which he became executor 
of l\Lxioob,n’s will and he prajmd that this Honourable Court 
may be pleased to allow liis name to be brought on the record 
as plainliff in place of the deceased Maloobai and that he may 
also be allowed to continue the suit in fonnd'pauporis. On the 
ITUiofJ line 1910, an order was made by tlio Prothouotaiy, 
which, amongst other thing, s, directed that the said Eao Saheb 
Mauaji Eajuji Kalewar be at liberty to continue this suit in 
formd pauperis. 

The suit came on for hearing before me on the 1st of April 
1911. Mr. Talyarkhan, for the defendant, asked me to try as a 
preliminary issue the following question, namely, whether the 
plaintiff can maintain or continue this suit in formd pauperis. 
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The order of the ProthoBotary of the 17th of June 1910 seems 
to me to be very uniisuaL At all events that is the first time 
I came across an instance where a well-to-do and a titled 
citizen of Bombay was allowed to continne a suit as a pauper 
and I allowed the arguments on that issue to stand adjourned 
and directed the Prothonotary to give notice to the Govern- 
ment solicitor and inform him that the Court would hear 
counsel on behalf of Government, if they wished to be heard 
I have no doubt the Prothonotary in making the order was 
influenced by arguments, such as Mr. Vakil has addressed 
to the Court on the argument of this question before me. 
But it seems to me a most anomalous thing to permit the 
present plaintiff to continue the suit against the defendant 
as a pauper. All the provisions of Order XXXIII of the 
Civil Procedure Code seem to negative the idea of anybody 
but an actual pauper, a real pauper, a man without means, 
being permitted to maintain or defend a suit in /o; met pauperis. 
Mr, Vakil admits that it his client had come bcfoic the Court 
and asked to institute this suit in formd paupei is, the applica- 
tion would necessarily have to be refused. But he contends 
that permission once being given to Maloobai, her representa- 
tive, as a matter of right, is entitled to come in and continue the 
suit with the same privilege that was accorded to his testatrix. 
This is an argument vhich I am not prepared to accept. The 
privilege of maintaining a pauper suit is a personal privilege 
granted Lo people who have no means of carrying on or 
continuing litigation, and there seems to be no authority 
whatever for holding that the representative of a pauper is 
entitled to continue the suit of his testator or testatrix in forma 
pauperis, even though admittedly he is not a pauper, simply 
because his testator or testatrix was a pauper. 

In this case there is no question that the plaintiff is in well- 
to-do circumstances. He is not beneficially interested in the 
estate of Maloobai and ho is carrying on this suit in the 
interest of the three nephews of Maloobai. I do not know 
whether the three nephews are paupers or not. They may 
be in well-to-do circumstances. They may have their rights ; 
they mil be able to establish those rights by taking such steps 
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Under these circumstances I am clearly of opinion that Rao 
Salieb Manaji Eajuji is not entitled to maintain this suit in 
formd pauperis. 

I find on the issue that the present plaintiff is not entitled 
to maintain or to continue the suit in forma pauperis. Plaintiff 
must pay defendant’s costs incurred by him from the 17th of 
June 1910 up to date. 

Attorneys for the plaintiff : Messrs. DaclacJianji S Pocha. 

Attorneys for the defendant : Messrs. Mulla d Mulla, 

B. N. n. 


ORIGINAL CIVIL. 


Before Mr. Justice Beaman, 

BHAISHANKBR NANABHAI ahd others, Plaintiees, v. 

MORARJI KESHAVJI & Oo., Dependants.* 

Civil BroeeJure Code ( Act y of 1908), section 11 — Res judicata — Consent decree 
amounts to res judicata — Consent decree bekueen ^predecessors-in-iitle of parties in 
suit — Injunction granted informer sidt — ^Res judicata amd estoppel disUngtiished. 

A cousont decree has to all intents and purposes the same eSeot as 7 ’es judicata 
as a decree passed per invitmn and this notwithstanding the words in section 11 of 
the Civil Procedure Code has been heard and finally decided.” 

In re South American and Mexican Gompanya)^ followed. 

A consent decree come to between the predeoessors-iu-interest of the present 
parties touching matters now substantially and directly in issue betw^’cen them is 
res judicata, 

lies judicata ousts the jurisdiction of the Court while estoppel does no more than 
shut the mouth of a party. Estoppel never means anything more than that a 
person shall not be allowed to say one thing at one time and the opposite of it at 
another time ; while res judicata means nothing more than that a person shall not 
be heard to say the same thing twice over. 

The plaintiffs in this suit were the officiating Trustees of 
the Goculdas Tejpal Charities and as such were entitled to a 
certain immoveable property situated at Dady Sett Agiary 
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1911. 

Bhaishankes 

Nanabi-ui 

V* 

MoiiAKJI 
3Cephavji 
& Co. 



Lane known, as the Gocnldas Tejpal Higli School Building 
ivlncli biiiidiug Mas l)oing used for i,he parposes of a school aiid 
consisted of a gioiind flooi- and an upper lloor. 

The plaintiffs had purchased this property on llie 17th Sept- 
ember 1892 from tlie Clonoral Assemldy of tlie ('hurcl^ of 
Scotland for the ])roiixUlgation of the Gospel in fordgn ports. 

The property to the north of the school buildings eorisistiiig 
of land and a house therein formerh lalonged to one Ihunji 
Bhagwa-n, the predccessor-iu-titlo of (he deleridard , and in 1890 
consisted of a ground floor and one upper storey. 

in tl}o yo'iY 1890 Eamji Bliagwan made prcparalions to make 
altoiitions in his lioiiso and for erecting an additional storey 
to Ins premises. A sint tlieroupon Wiis hied in the Higli Court 
of Bombay being Knit No. !02 of 1890 hy the then OMiiors of 
the school huildiiigs against Eaiuji Bhagwan to restrain him 
from canning out the miende.d altorationb and additions and 
for a declaration a^ to tltoir riglits to light and air received 
through lli<; d<nn=^ and windows in the north vnill of tlio school 
buildiTig. An interim injunctio]i was granted against- tlie 
deiemdant^ in that suit on tluj I8tli JuIn 1890 and the suit was 
decided Iw a consent decree^ passed on the 2nd I)ecenil-‘f‘r ).S90. 
By that eotvicnt d(‘cr(;(' the then plainlihs were (h^clanal 
entitled to free and mu’nteirnpied access of liglit and air to 
and tlimiigh th(3 windc.ws in the upper lloor on the north side 
of their premises audio access of light and air through the 
ground door windows on the north side ol^structcd and hindered 
only so far as had liitherto liefore been the case by the house 
which i.lu‘n stood on tluj premises belonging to tiic defendant 
and as defined in ilu^ IhigiiuKjr’s rtport, and the Court furtlKu* 
ordered with tlie like consent tliol the defendant be perpetually 
restrained from building or maini.aining erected any building 
so far as to intorforc with the free access of light and air to and 
through the plaintiff’s said windoW'S on the upper floor or 
with the access of liglii and air hitherto enjoyed to and through 
the plaintiff’s ground floor windows as defined in the Engineer’s 
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The property of Eaniji Bbagwan on the north of the school 
promises was subsequently acquired by the present defendants 
who in October 1910 commenced building operations a plan 
of which indicated that the defendant intended to erect, in 
place of the building which originally consisted of a ground 
iloor and one upper storey, a building consisting of a ground 
floor and two upper stories which the plaintiffs alleged would 
have tiro effect of materially affecting and diminishing the 
quantity of light and air enjoyed by the windows in the north 
wall of the school building. 

The plaintiffs therefore filed this suit for a declaration that 
the defendant was not entitled to erect or maintain erected 
any building on his premises save and except of the kind and 
on the terms mentioned in the consent decree in Suit No. 102 
of 1890 and that he might be restrained by a perpetual injunc- 
tion from erecting or maintaining erected any building except 
on the terms of the said decree, and in the alternative that the 
defendant might lie restrained by a perpetual injunction from 
erecting or maintaining orocted any building on his premises 
in accordance with the plan of which lie had given inspection 
to the plaintiffs so erecting or maintaining erected any other 
building so as to materially affect and interfere with the light 
and air as eiijo 5 ^ed by the school buildings through the ancient 
windows on the ground and the first floor or so as to make any 
portion of the said school buildings unfit for being used for the 
purposes of a school. 

At the trial of the suit the following issue was raised and 
tried as a preliminary issue : — 

Wli^ether the defendant is bound by the consent decree of 
2iid December 1890 or the injunction therein contained. 

Desaif with Jayaker and Setaload, for the plaintiffs. 

A consent decree can operate as a res judicata. Minalal 
Bliadiram v. Kharsetji Jiuaji^^^ ; Auhhoyessimj Dahee v. Gouri 
SunJmr Panday Nicholas v. Jsphar^^^ ; In re South American 

(1) (1906) 30 Bom. 395. (2) (1895) 22 Oal. 859. 

m (1896) 21 Gal, 216. 
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and Mexican Gonqmiuj^K If it is not res judicata the consent 
docroe operates as a covenant : Transfer of Property Act, 
section 40. The fact that the defendant took possession hefoni 
ho had notice of the decree is immaterial ■ Transfer of Property 
Act, section 51. If section 40 does not apply the decree 
amouutb to a giant ol an easement 

Strangman, Advocate-General (vith him Bahadurji), for the 
defendant. 

An injunction does not I'lm with the land ■■ — A ttorney-Gcnoal 
V. Birmingham, Tame, andltea Drainage BouixT^> ; Dahyahhai 
V. BapalaB^K Tlie deciee is an in. unction and therefore cannot 
rim with the land. It it is a covenant it relates to an ease- 
ment and thereiore section 40 of tire Transfer of Property Act 
does not apply. See section 11 ol the CJivil Procedure Code. 
In the former case there was no hearing and final disposal. 
In rc South Anwiicun and Mexican Gomgiany^^^ relates to 
estoppel, fii India e.-,toppd is confined to the Evidence Act 
and the Ci\il L’rocfdiue f'ede. Pndor tlie Civil Procedure 
Code there is iiu estojiije] hy judgment unless the case is heard 
and decided. It is not contended that the decree acts as an 
estoppel under the Evidence Act. 

Desai in reply. 

The Bouihay case relates to the e.\'ecutiou of the decree. We 
do not seek execution. The Chancery case was to enforce a 
judgment against successors. 

.Beam.un’, J •— tJpoii this preliminary issue two distinct 
points arise. Pirst, whether a decreo passed by consent be 
res judicata under section 11 of tlie Civil Procedure Code. As 
to that there used to be a considerable conflict of opinion but I 
think I may now take it as settled by the decision in In re 
South American and Mexican Gompany0\ that a consent 
decree has to all intents and purposes the same effect as 
judicata as a decree p&ssed per invitum ; and this notwithstand- 

W L1895] 1 Oh. 87. ® (lS 8 i) 17 o]j_ ggg_ 

(1901) 26 Bom. 140. 
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ing the words in section 11 '' has been heard and finally decided.” 
These words give ground for argument upon one point only, I 
think, that is, whetlier tlie matter in issue has literally been 
heard by the Court. It has been finally decided, indeed much 
more finally decided by a consent decree than by a decree per 
imikim, for against the consent decree there is no appeal , and 
although it has often been said that a consent decree 
represents no more than an agreement of parties, I have 
always felt much doubt whether that correctly expresses, for 
the purposes of les judhcata, the consequences of decrees by 
consent. For, when a party has raised his defences and has then 
consented to judgment, it is the same thing as though he had 
abandoned his defences and admitted them to be untenable. 
Carrying that one step further, it is the same thing as saying 
that his case has been hcaid, foi, it a party chooses to admit 
that he is not in a position to sustain his defences so far as 
the Court is concerned that is practically the same thing as 
though he had adduced no e\idence and decrsion had been 
given against him on all those issues. I have alwajs been of 
opinion that decrees by consent had the same eficct for the 
purposes of res judicata as decrees given in contested suits. 
That was my view before 1895 when some of the English 
Courts at any rate seemed to incline the other way. Bmce 
the decision of the case I have cited, I apprehend that no 
further doubt will be thrown uj)on the correctness of iliis 
proposition. 

The second question is whether the decree by consent 
between the predecessorsun-interest of the present parlies is 
really res judicata of the questions at issue in this suit. Here 
the defendant relies upon the case of the Attorney-Oeneral v. 
Birmingham, Tame, and Bea Drainage Boa^d^^\ and the two 
cases decided by Benches of this Court one in Vithal v. Salha- 
and the other in DahyabJiai v. BapalaU^^ The 
two latter cases really present no difficulty, for they go no 
further than affirming, what has never boon seriously disj)uted, 

(fi (1881) 17 01a. D. 685. (3) ^899) 1 Bom. L. B. 854. 

(3) (1901) 26 Bom. 140, 


287 

3911. 


Bixais»hankee 

Kanabhai 

V. 

Mobakji 

Beshavji 

&0o. 



288 


THE INDIAN LAW EEPOETS. [70L. XXXVI. 


^ that injunctions do not ran with the land. In both these 

BHwsHANKr B cascs the point arose in execution proceedings and as the only 
Kahabhai sought to be obtained was by enforcing the injunction 

KPhHAWi person who was not a party to the suit in which it 

cl Go. as made, that question could never be answered but in one 

way. Here it is contended for the defendant that inasmuch 
as when the piedecessors-in-mterest of the present parties 
litigated l)efore, the result of the consent decree was an in- 
junction restraining the defendants then from raising their 
building so as to dimmish or obstruct plaintiffs’ ancient lights, 
this case is exactly on all fours with Attorneij -General v. 
l}i}mi)ujhani, Tame, ami Bea Drainage BoarS^^ ; and I must 
admit ihat tlie cases are very like. In that case it appears 
as tlioiigh there were subsequent proceedings and an action 
to enforce the judgment given against the Birmingham 
Municipality upon the Birmingham Drainage Board, a body 
which had suhsoqnently come into existence and taken 
over the functions of the Municipality touching 

matter in suit. It appears, however, the prayer of tfi^ 
action C(mtt‘Tnplat(4 transferring the whole decree, injunction 
and all, jwsod against the Municipality to the Drainage 
Board and tliis the Court refused to allow upon the ground 
principalJ} that the injunction did not run with the land. But 
it (lo(‘h not appear, as clearly as I could wish, from that case, 
whether the substantial matter in issue between the parties, 
ii nspective of the relief to be given consequent upon 
decision, would have been held, if separated from the prayer 
to transfer the injunction, res judicata, I must admit that on 
the facts stated in the reports and having regard to tlie judg- 
ment of the Court, it is very doubtful whether this would not 
have been so. I, however, have to decide the question before 
me with reference to the language of our own statute, whjA 
the defendant thinks strengthens^ his case rather than weakenr ‘ 
^ it. It is a part of his contention that the matter in is^ue 
, ^elween the parties now is not the matter which was in issu^ 
f 'between their predecessors-in-interest when the consent decifll' 


« (1881) 17 Ch. D. 685. 
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was passed ; and this argument may seem to he fortified by 
what is undoubtedly the law that the relief given consequent 
upon the determination of the matter in issue in the former 
suit cannot be carried over as though it too were res judicata 
and made a pSirt of tlio decre© in this suit. 

So far as the injunction is concerned, I am quite clear that 
the plaintiffs cannot have the benefit of that in this suit merely 
because it was granted in the former, but it is easy to see that 
a distinction can be drawn between the matters substantially 
in issue and the particular form of relief granted. What then 
was the matter substantially in issue between the predecessors- 
in4itle of these parties ? Clearly I think, whether the defend- 
ants were entitled to raise their building beyond its then 
height, ground floor and one storey ; and that is precisely the 
matter in issue in the present suit. I cannot myself see any 
difference between the ground of action in this suit and the 
defence raised, and the ground of action and defence raised in 
the former suit. 

I should like to observe upon the cases which have been 
cited on both heads of this preliminary point that great con- 
fusion is "introduced by treating m and estoppel as 

identical terms. It is only necessary to point out in the first 
place that a true res judicata ousts the jurisdiction of the Court ; 
while estoppel does no more than shut the mouth of a party. 
In the next place, to put it colloquially and compendiously, 
estoppel never means anything more than that a j)erson shall 
not be allowed to say one thing at one time and the opposite 
of it another time ; while means nothing more than 

that a person shall not be heard to say the same thing twice 
over. It is particularly with reference to the first part of my 
decision on this point and to the English cases which have 

£ ^een cited, that I make these remarks. The question I am 
0# considering has, of course, nothing whatever to do with 
esmppel at all. 

For these reasons and influenced chiefly by those consi- 
derations, it appears to me clear that the consent decree come 
to between the predecessors-in-interest of the present parties, 
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loiiching matter;? now substantially and directly in issue 
between tliem, vk . — whether the defendant is entitled to raise 
his ^ i,e .ei,*l ibe Ir ig-n ai v hicli it stv)od whoi': ihn; 
rcu-.*>L V c-i -s ;*(’/? jitdica:^'. Jhii ii does noi 

ihi'^ i'A'M i'.''. ('oed ■vili n'^cvs-^ari'y granl en ii«- 
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('on'i^i^‘^ceine- jnav m w u.uMd w;vr.‘i.uiug ilm avloyJo.i of a 
diibue: i con . 

h\:b.riK\e 1)]* ihr h;;u3'''i]V; — Mad/iGirj i, Kamdar 

d: b'w. 


A; 

] j C^ft /'*' . ( 


lb;.* delendipjil. : — I'lcsf^rs. Edgehn\ OidahcJicmd, 


B. N. L. 
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provisions of fclie Survey and Settlement Act (Bom. Act I of 1865), and thereafter 
fora fixed period of twenty-seven years, the Government was, entitled on the 
expiration of the said period of twenty-seven years to insist upon the terms imposed 
upon the Khot as between him and his tenants under the settlement as still being 
sanctioned, 

Eeld^ that in 1892 when the fixed period of the settlement sanctioned in 1863 
and introduced in 1866 came to an end, the terms which had been imposed upon 
the Khot unclor section 38 of the Survey and Settlement Act (Bom. Act I of 1865), 
when that settlement was introduced, remained in force, since the settlement itself 
must be deemed to have been then and still to have been sanctioned and that 
Government was within its rights in insisting upon the Khot accepting certain 
clauses in the kabnlayat of that year. 


1911. 

Secbbtabt 
OF Stats 
¥0B IhBIA 
V, 

Sadabhit 

Abaji. 


Fibst appeal against the decision of E. S. Tipnis, 
District Jndge of Thana, in original Suit No. 39 of 1893. 


provided that it shall not be leviable from any land held and entered in the land 
registei'vS as wholly or partially exempt from payment of land revenue, except to 
such amount as is in accordance with previous practice, or any law which has been, 
or may hereafter be, enacted relating to lands so held. 

28. It shall .be lawful for the Governor in Council from time to time to lay down 
rules for the adm.mistration of the survey settlements not at variance with any 
provision of this Act, and to declare existing settlements and all assessments 
unpoacd according to sections 25 and 26 of this Act, fixed for any period not exceed- 
ing thirty years. The expiration of periods so guaranteed shall from time to time bo 
published by authority of Government in the Government Qmette, 

37. Whenever, in the Butnagherry Collectorate and in the Ryghur, Rajpoorcs 
and Sanksco talukas of the Thana Collectorate, the survey settlement is introduced 
into villages or states hold by Khots, it shall be competent for the Superintendent 
of Survey or Settlement Officer, with the sanction of the Governor in Council, to 
grant the Khot a lease for the full period for which the settlement may bo 
guaranteed in place of the annual agreements under which such villages have 
hitherto been held ; and further, the provisions of section 36 in respect to the right 
of pcrmaiicnt ocenpancy at the expiration of a settlement lease shall hold good in 
regard to those villages or estate. 

38. It shall also be competent to such officer, with the sanction of the Governor 
in Council, to fix the demands of the Khot on the tenant at the thne of the general 
survey of a district, and the terms thus fixed shall hold good for the period for 
which the settlement may bo sanctioned. But this limitation of demand on the 
tenant shall not confer on him any right of transfer by sale, mortgage, or 
otherwise, where such did not exist before, and shall not affect the right of the 
Khot to the reversion of all lands resigned by his tenant during the currency of 
the general lease. 

B X42—3 
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The facts were as follows : — 

The plaintiff Saclashiv Abaji Bhat w^as the Khot of the 
village of Ambdoshi situate at Tale Petha in the Ivolaba 
District. The khoti was originally conferred on Krishnaji 
Mahadev Mehcndale, plaintiff’s predecessor-in-title, by Peishwa 
Bajirav I under a grant of the year 1733. The Khots of the 
village, according to custom, recovered from the tenants 
ardliel (one-half of the crop) in the case of rice lands and 
iirdhel (one-third of the crop) in the case of varJeas lands, or 
the rent agreed upon between the Khot and his tenants. 

On the 16ih June 1863, the Government of Bombay sanc- 
tioned survey rates in Tale Petha in which the village of 
Ambdoshi was situate. As a matter of fact, however, the rates 
were not actually introduced until 1865-66. On the 25th 
January 1865 the Survey and Settlement Act (Bom. Act I of 
1865) came into force, section 3 of which declared the then 
existing survey settlements to be in force subject to the 
provisions of the Act. At the original survey the demands of 
the Ivhot were fixed l)y tlio Survey Officer purporting to act 
nndiw sc'ction 38 of the Act. The Khot of Ambdoshi was 
offered a lease undeT ion 37 hri he refused the offer and 
p'lS'“'^ea to Ciov' .’noi*,.! ‘-iaoufin ai frcuu i8f»9-70, o]ic oi 

ihe, tcims ol Vvhuvi WLS jve. u) cexact nuyrhir.g nmiv from In’s 
icuants tncn tJU' Viiu ^ fixed niuhji section 3 kS by the Surv(y 
Svdiic iiiejif OfficvTvi. ’{'iie conditiems vre-re as loilowsi : - 


‘i. VIK' •’"I’llP 
Tu 'ludiliMii io Ui.>t ."x .‘'M'Uon 

]..-r rape.' on rlio .wiix ‘it/K.a 
jixri.'nuL b-’ .is-c— id wjjI ]k 
( oroci - 1 of iliih l)!-.irud. 


of iiOjn VC'OOVCU'.I in llic rin-vov pci.L-n, 

i‘ i iw. ni’o ivul hi' lU inomLo oioi'c;;nn.i 

>T ro\«'iLUo Loo.u j''uiid .p-.sossmoiiX 

p.iic. oii by nijinlnii tit's niLiy imj cTccicb'd by ’bo 


5. V\ sli.'d' p."*',* U’o I’oijnL- tlio 

ab(u« in tin.* ni-bl, uvo iLcni^. \sv i.bad rjccibo cliio^. 
deivoiiod bv.ow : — 


o[ I (1 

b'oin liic icrnuiif. of ilio '-aBio .is 


(i) We "Iial] lii'. >‘ 0 ''oniiC‘ in caOi in tbo fixed rum])?!’ of ii:-i-.i!inonl 

tlio duos iiinsl lni\c ban CiUcrid lu tbo survey pnpLi'.s ps fi-sobcd from each 
of thc'lossocs cnjoyiii- fixod lu'ti 


s ns 
Olio 


(ii) SomoUml-; of Uios.- now iu llic clui-so of tlic Khcln have l.cou tccordcd 
aj standing m tlie iiamoa of ihc olieuts : and lu vuraiiunce of section 38 of Act T 
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of 1865, the assessment of these lands must have been entered in the names of 
those clients. We shall collect all those items of revenue with profits for the 
abovementioned years in accordance with the following details ; — 

(a) The tax on the (“ kharoep ”) autumnal harvest is rupee one and eight 
annas for profit : in all one rupee and annas eight : of that for the tax one 
rupee in cash, and as for the profit half a maund of {“ Bhat ”) rice in the 
husk or six payalis calculated at the rate of one khandy for twenty rupees. 
Ten pice will be charged for each mannd of the nett revenue and the profit. 

{b) The whole of the tax on lands of a superior quality in cash, and twelve 
annas for xu’ofit. At this rate the nctfc revenue will be taken as half a maund or 
six payalis calculated at the market rate of rupees thirty : one-half of that will 
be the Naglee corn, and the other Warec. The whole of the tax to be taken 
out of a rupee in case of profit. 

In this way the revenue will be levied from the tenants. 

From the Government wc shall get a certificate stating how much revenue is due 
from each ryot ; nothing in excess of that will be taken. 

^ He * * * * « 

7. The due which will bo levied from each ryot as stated in details above^ will 
be in quantity exactly what must have been entered as due in the account of each 
ryot, in the records of the general assessment of lands. We shall also enter in the 
book of each client what amount is clue from him on account of the land assess- 
ment, before the instalments begin. We shall receive the revenue exactly as so 
stated and immediately on the receipt of the due, all corresponding (entry) will be 
at once made in the book. If on enquiry it be found that we failed to do this, we 
shall pay to Government the fine which may bc> ♦inflicted on us, but not exceeding 
rupees one hundred. 

8. If the Dharckaroe do not give his land for cultivation for any reasons and is 
reduced to penury (or absconds) or dies without leaving a rightful claimant, and 
also if any of the clients of the Khot in charge of the same die and if there be no 
heirs to him if he absconds, we shall report that to the Mamlatdar. Then we shall 
make the necessary inquiries for causing the corresponding mutations on the records. 
We shall enter the land to the account of the Khot. We shall also obey any orders 
of the Government as to how that land is to be cultiva.ted and how the fixed tax 
must be paid to the Government, But if tho season for cultivation sot in before 
any final orders are received about such lands, due arrangements as stated above 
will be made until the final orders of disposal are obtained. 

^ ~ m * 

10. All tho trees that may be standing in the lands of the Dharekarees, other 
than timber and blackwood and those mentioned in the 9th item above, where 
the same are owned by them, must be admitted to bo of their ownership. All 
the other trees are owned by us as has been conceded by the Government, 
Where in any year, those trees of timber and blackwood bo felled, after tho 
wages are deducted, if the trees be from the ownership of the Dharekarees, one- 
third share of the other proceeds should bo had by the Dharekarees, and where 
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ilio kw aro not owned by the Dbarekarees, the aforesaid one- third share will 
be gi\ en to ns. 

♦ » >if * ^ # 

15 At pacscnt an appeal (a oa'='c) is being i^rosecnted about the khotx in the 
High Court, The management of our \inago should be conducted aocoidmg 
to what may be decided there. Till then we have agieed to oaiiy on the manage- 
ment m aceoidanco with the conditions stated m paias 1 to 14 above. 


Oq the 10th February 1870 the Collector of the Di&trict 
issued a proclamation declaring that the survey rates of 
Atiihdoshi had been fixed aud that tliey would continue for a 
period of twentr -seven years from the year ISGc-fiO to the year 
l8yi-9’2 On the loth ftfarch 1875 the Government published 
a iiotilication under section 28 of the Act. The period of 
twenty-seven years guaranteed expired on the 31 st May 1892. 
The Kiu't was, thereupon, required to execute an animal kabu- 
layat in the usrtal form, but he objected to the clause relating to 
rent and refused to pass the kabulayat. An order for attach- 
ment of the village was, in consequence, issued on the 9th 
Docomhci 1892 ; bnt on the next day the plaintiff passed under 
protobt a kabulayat in the usual form. On the 2Sth November 
1893 tlif> plaintiff iiled the present suit against the Secretary 
of State lor 'India in Council praying for a declaration that (1) 
the terms which the defeirdant unauthorized] y compelled the 
plaintiff U) insoii in the kalmlayat for 1892-93 being so entered 
under eoersion rho kalmlayat was illegal, rnvalid and not bind- 
ing on the plaintiff and (2) the plaintiff could not be compelled to 
pass such a Icabulayat and the defendant was not competent to 
attach the plaintiff's village. He furl her pi ay ed for an order 
tirat the defendant should not fix as between the plaintiff aird 
his tenants the rents to be levied by thcKlrot from his tenants 
and claimed Ks. 400 for damages. 

The defendant answered inter alia that under section 11 of 
the Revenue Jurisdiction Act (Bom. Act X of 187C) the suit 
could not he entertained until the plaintiff had shown that he 
had preferred all such appeals allowed him by the law 
in force, naanoly, sections 203 and 204 of the Land Revenue 
Code (Bom. Act V of 1879), as it was possible for him to 
present within the time allowed by law for the suit ; that the 
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plaintiff was not tlie owner of the village and not having 
accepted the lease tendered under section 37 of the Survey 
and Settlement Act (Bom. Act I of 1865) had no permanent 
interest in the village in suit, nor any interest beyond that of 
revocable agency; that Government had recognized the 
plaintiff’s preferential right to officiate as Khot on an under- 
taking to perform the duties attached thereto by Government 
and Government could not be compelled to retain any person 
therein unless satisfied that such person was prepared to per- 
form the duties required ; that Government was justified in 
requiring, before re-admitting the plaintiff to the office, to 
fulfil the specified duties ; that the plaintiff was bound under 
section 38 of the Survey and Settlement Act (Bom. Act I of 
1805) by such terms as may be fixed by the superior officer as 
to his demand on tenants and the terms of the kabulayat 
objected to by him were consistent with the imperative require- 
ment of the law ; that the plaintiff had not sustained a loss 
of Es. 400 and that the plaintiff was liable to forfeit his office 
on refusal to carry out the duties thereof. 

The suit was originally heard by Mr. Beaman, who was 
then the District Judge of Thana, and he dismissed it with 
costs holding, on the first issue, that the plaintiff had not 
exhausted his remedies before bringing the suit. 

From that decision the plaintiff preferred an Appeal No. 158 
of 1895, to the High Court which, on the 18th November 1896, 
reversed the decree and remanded the suit for re-trial on the 
merits. After the remand the case was finally heard by 
Mr, R. S. Tipnis, the District Judge, who after a very protract- 
ed inquiry found that the plaintiff was the purdtmi sanadi 
Khot but not vafandar Khot and his predccessors-in-title were 
purdtan sanadi Khots of Ambdoshi ; that the plaintiff was not 
the absolute owner of the khoti village of Ambdoshi but his 
interest in the said village was of limited proprietorship ; that 
the plaintiff had an interest in the khoti village beyond that 
of a mere officer, agent or f aimer ; that the right of the plaintiff 
to manage the khoti was not conditional but was dependent on 
the fulfilment by him of the duties in connection with Ms 
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kholshi]^ and his iii;lil to the kliotship was not lorfoitod by 
his ivPasal to undcrtakfi t]ic duties of the K hot in any joar; 
Ihrit there v^’as a j^rovision in the Survey and Sottleincnfc Act 
(Ihriii. Act T 13(35) for fixing, on ceilain conditions and for a 
Curtain ti'rni, the Knot's demajids on the Icnajit, but ihc inser- 
tioiW)l thiM)bligation ill that behalf in the required kabiildyat 
foi- 1892-9-) went beyond the nros’isions ot tlic law and coiise- 
quentlx gave to the plaintifi a cause of actioji to ciaiin damage. s 
Jind not injunction, and defendant did not acquire o,nj: right to 
iRtuilcre ijeivxotci plaiirLiit' and liis tenants siingly by virtue of 
his having ‘‘ogisloj-ed tenant’s names in the survey record ; that 
the defciidant was noi esLopped frcni diaryi.ig pla-inlili's ciaini 
by jhj;*, Conner, ct or Iw any valid n green unit ; ih.u tlie plaiutih 
had i riglil to revert to the isLamul ccthiDcit, though it might 
b'‘ i?'.consistcnl with tliirt prescribed in section 88of tlio Survey 
and Setllemeii: Act (J3oiu. Act I of 1365), on tlie cxpiiy of the 
period of setllemeiii, which period did exjure in 189L-9'2, and 
tile aystcin adopted l)y Govermnent for lixiiig the Kliot’s 
demands on tluj tenant at the suivey was, when in forcr, 
iiu.ensislent wiili Tile ; that tJ'o plaiiitiiV was 

enuilcvl t(r lbs. WO ioi damages claiined in ilic* siiir nn.ltiiat the 
plaintilf w.L.^ not hound to ('xocuto the required kabuiayal for 
bs92-9*^' ce.ul dining Llie obj('ctio]nibio parm of chiuso'^ 5, 7, 8, 
10, j a and ))v Ids reiusal to execuie ilio same, the plahitiM' did 
net Ihrieii all lii.s rights to tile kiiotsliip of oi* intere^u in Llie 
Village ot Aiiibdoohi. 


Ou the strength of llu above ihulings the District Judge 
passtiJ a d(.eiec in tlie tulle wing Lernis : — 

1. 1 ji.U rhi' .iiiiiu.U i.a’.»ul.iv.u j\)i* exocutm uud.'i' pi\.lost bypLinUiff 

I'i ou lijiii witli roij..rd to clfiurscit! o, 7, S, 10, 13 iiNoi-Lod iliai- is 

io say : — 

Clause /) i- obiociiuiiahlo as in (sub-c] an so 2) iS02-0i pLiiiitiff rnib ontitlocUo 
men to tlicpiMCiiceo-rrcovcrlng customary roubs (MauAi,! uiLiml] irom feiiaiils 
ol fifioi Uisbat ibiRtis, and vei*. aol bound to rc^t^ct idis demands on the tonanl-s lo 
speemed amoind?; us) bed dowi’ in snb-c]ausc 2 ; 


ClciJise 7 is oljjcclionyMft <md roqu'ros vorbai alteration hiiisinnch as according 
to Mamul vahkat, Uft^assiiicnt is rccovovablo from dhc.rclcaris Q.ud noi khoti 
tojiautji j 
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Clause 8 is objectionable because according to Mamul Ichot nishat 

lands lapse to the Kbot without any special order in that behalf from the 
Collector; 

Claim 10 is objectionable because plaintiff is entitled to the benefit of 
Mr. Dunlop’s proclamation in respect of trees growing on lihoti hlmsgi lands ; 

Clause 15 is objectionable because it is in the interest of the plaintiff and he does 
not want it to be inserted. 

2. That the plaintiff should not have been, in 1892-93, compellecl to pass the 
annual Isabulayat containing the aforesaid objectionable clauses without his free 
consent. 

3. That the plaintiff is not liable to pass an annual kabulayat ooutaining tbs 
aforesaid objectionable clauses 5, 7, 8 after 1891-92, until Government in its 
executive capacity conforms to the provisions of the law now in force, vis^f 
section 38 of Bom. Act I of 18G5, and legally exercises the power conferred upon it 
by the aforesaid section of the aforesaid Act. 

4. That the plaintiff’s khoti village of Ambdoshi is not liable to attachment by 
Government should plaintiff refuse to pass any such aforesaid kabulayat in any 
year after 1891-92 on account of tho insertion therein of the aforesaid objectionable 
clauses 5, 7, 8, unless and until Government legally conforms to tho provisions of 
section 38 of Bom. Act I of 1865 or any other law in force at the time. 

6. That in the state of law and rules having the force of law as existing in 
1892-^3 Government wore not entitled to restrict plaintiff (the Khot) to sp>ecified 
demands on the l^hoti tenants of Ambdoshi. 

This Court further orders that plaintiff do recover from defendant Rs. 400 as 
damages claimed in the plaint, and that each party should hear its, own costs, 
nth March 1905. 

The defendant appealed. 

Sirangnmn (Advocate-G-eneral) with G, 8. Bao (Grovemment 
Pleader) for the appellant (defendant) : — The principal question 
involred in the case is whether the rights of the plaintiff to levy 
assessment from his tenants are limited by the rates fixed 
under section 38 of the Survey and Settlement Act. If this 
point is decided in onr favour there is an end of the case. The 
decision of the point depends upon the admissions of the 
parties, certain known facts and some provisions of law. 

The village of Ambdoshi is in Eajpuri Taluka referred to in' 
section 37 of the survey and settlement Act. That section 
empowers Government to introduce survey settlement, that is, 
to fix the rates as between Government and the Khot, The 
guarantee for the rates is fixed for a period not exceeding 
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thirty years under section 28 of the said xAct. That section 
corresponds with section 102 of tlio Land Eoveiuio Code. 
Ujider section ^37 a lease can be granted to a Khot for a period 
not exceeding thirty 3aiars. It is optional with the Khot to 
accept or not to accept the lease. 

After the expiry of the penod of guarantee, there is nothing 
in the Burvey and rfctt]<nnfint Act or the Land Eevenue Code 
which makes it ohligatoiy on Govei’niuont to make a fresh 
survey. If Govermnent do not re-survoy or re-assess, they can 
go on recoveiing the same rates as fixed at the original survey. 
The period guaranteed is guaranteed in favour of the Kliot. 
Government can go on levying the same rates. There being 
no re, -survey Goveumment were entitled to call upon the Khot 
to pay the assassin eui fixed lii 1865, which Government did by 
calling upon him to execute a kabuiayat. The Khot objected to 
certain clauses in the kabuiayat ; he did not object to pay the 
sum of Es. 707-1*2 fixed in 1803 and introduced in 1865-66. 
The w'ord in sc‘ction 2,8 is oanctioned ” and not “ guaranteed.” 
Ho long as Gov’ornttiont levied nothing move than what was 
fixed und{-r seclicm 27, tlv' Kliot liad no right to levy anything 
more from tho teiumis than wiiat was fixed under the section. 

The District Judge wa,s of opinion that sanctioned ” 
meant guaranteed.’'* Ifis view was erroneous. There is 
nothing in llie law as to how sanction should be evidenced. 
In ih(^ ])rcsi‘nt cas('‘, san« tion was clearly evidenced by tlic 
demand <J Governuunt on llie Khot to execute a kabuiayat as 
usual in 1892-9-3. This was a dear, definite sanction. 

We. suhmiLthai the period of scttleruont must bo deemed as 
sanctioned so iwug Govoiinnont goes on calling upon the 
Khot to pay at the pro\ ioU'^ rates, that is, to execute a 
kal)u]ayat: see section 102 of the Laud Eevenue Code and 
sections 25, 28, 37 and 38 of the Hurvey and Settlement Act. 
Under section *25 when once the rates arc sanctioned they may 
go on for ever subject to a guarantee that Government will not 
enhance the rates for a period of thirty years. 

We contend, first, that no sanction was required at all and, 
secondly, if any sanctiori was required, Government’s demand ' 
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to execute a kabiilayat as usual with a threat was a sufficient 
sanction. 

The construction put by the District Judge upon the sections 
of the Survey and Settlement Act was not correct. 

D. A, Ehare for the respondent (plaintift) : — The proclama- 
tion issued in 1870 notified that the restriction was to hold 
good for twenty-seven years. The word in the proclamation is 
ilmrav, that is, agreement, settlement. Under section 38 ot the 
Survey and Settlement Act some period has to be fixed for 
which the rates are to be limited. 

. “ Sanction ” means two things : one, sanctioning the 
settlement, and the other, sanctioning the period. Sanction 
for a further period nowhere appears. For want of sanction 
Government had to issue a confidential resolution in 1895. 

Section 38 requires an express declaration fixing the period of 
years. It requires an express sanction for the limitation of 
the Khoi’s demand on the tenant. The period in section 38 
must be the period in section 37. 

The question still remains whether the Survey Officers have 
any power to limit the Khot’s demands on his tenants. 

The Khot’s undertaking to be bound by the terms of the 
usual kabulayat, clause 15 in the kabulayat, had no meaning 
since the decision of Ambegaum suit. By passing the 
kabulayat the Khot did not accept the right of Government to 
interfere with the Khot’s right as against his tenants-at-will. 
Government have no right to do that under section 38 of the 
Survey Settlement Act. 

Government are estopped from pressing the Khot to pass 
kabulayats as they want. 

Beaman, J. : — This case has assumed very large proportions, 
but we think it can be disposed of in few words. We think, 
however, that we ought not to dismiss it without paying a 
tribute to the great thoroughness and ability with which the 
learned ^ udge, who tried this suit, has dealt with the enormous 
mass of materials laid before him. In the argnment before us 
it has become only too clear that an undue and quite m 
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uimccBSsary strain was put upon that loarned Judge, owing to 
the course taken by the litigation below. The whole of his 
learned and elaborate enquiry into the character of this 
particular khoti, is for our present purposes entirely irrelevant. 

So too is much else in that judgment, which, however, may not 
prove to be labour in vain, since it will always be useful for 
purposes of reference when kindred questions arise. 

The point before us, however, is extremely simple, and turns 
uponthecon«^'trxictionQf sections 2-5, 28, 37 and 38 of Bombay 
Act I of 1«65, and suctions 102—105 of the Land Eevenue 
Code (Bombay Act V of 1879). Briefly put, it amounts to this : 
Wiietiicr under the seiilcment of this khoti village, which 
was sanctioned in 1*803 and introduced in 1885, subject to all 
the provisions of Act I of iliat year, and thereafter fixed for a 
period of 27 years, the (Tovernnionb was entitled on the 
expiration of the said pcadod of 27 years to insist upon the 
terms imposed upon the Khoi as lictwcon him and his tenants 
iiuder the sertlemeni as still being sanctioned. 

Fn the Court below the learned Judge has discussed this 
point vt‘ry elaboralely ; ])nt we cannot help tliinking that he 
has entiroly ovcrloiA'cd tlii^ intenlion of the Legislature in 
using in certain seidit^ns tlu' words “ fixed or guaranteed ’’ and 
in otdu'r sections the word “sanctioned.” In his opinion 
“ samdioned" at the eoiiclusion of section 38 of Bombay Act I 
of lJS(>r) IS synonynmiLs ivitli “guaranteed or Fixed and 
if tins inturprelaiion hi* covwci, it uould follow that the 
Umnh imposed l>i ihe sidllemeut of J88*l upon the Khot 
ceased lo bo in foie<' at ihe cx[»inition of the term ku which 
that Siiitkmcut was fixed or giiarantc ed. That would be in the 
3uar 1-892, so iluir in Ins vieAV the jilaintiff- respondent was 
justified in i-efusiug lo renew kabulayats including those toions 
after that year. Wo tliink, however, that the contention of the 
learned Advocate-dcnm’al on behalf of Government is clearly 
right and must prevail. If wc look to the effect of all the 
sections we have mentioned, taken as a whole, it appetirs to us 
that there can be no serious dou])t l)ut that the construction 
placed upon the concluding words of section 38 by the Advocate- 
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General is not only the natural and right construction, but also 
is essentially equitable and in conformity with the plain policy 
of Government. The various steps taken under these sections 
may be thus briefly described. 

The officer entrusted with preparing a survey settlement 
proposed his rates to Government and these rates were only 
enforceable as assessment for one year until they were 
sanctioned by Government. When they were so sanctioned, 
the settlement became a sanctioned settlement within the 
meaning of the clear words of section 38, and that meant no 
more than that Government had accepted the various rates of 
the assessment proposed by the Survey Settlement Officer. 
Such a sanctioned settlement might remain in force for one 
year or for 50 years. But in older to give some fixity to tenure, 
for those holding under it, the law provided that Government 
might in their interests fix or guarantee those rates for a 
definite period, not exceeding, under Bombay Act I of 1865, 
30 years, 'i'hat was clearly intended to be in the interests of 
those paying assessment and holding under the settlement. 
Section 38 of the same Act together with section 37 appear to 
have exclusive reference to khoti villages. It was further 
enacted that at the time of the general survey the Settlement 
Officer might limit the rent to be taken by the Khot from his 
tenants. And the section goes on to say that all the terms so 
imposed shall hold good during the period for which the 
settlement may be sanctioned. 

Now section 37 of the same Act provides for fixing the dues 
to be paid by the Khot to the Government. There we find a 
provision made for guaranteeing or fixing the period of such 
sanctioned settlement. And it is very important to discrimi- 
nate in all these sections between the carefully and no doubt 
advisedly made choice of the words “ sanctioned ” on the one 
hand and “ fixed or guaranteed ” on the other. 

If we turn to section 25 of the Act, we shall find that it 
provides for the sanctioning of the settlement. If we turn to 
section 28 of the Act, we shall find that it provides for fixing 
or guaranteeing the period of that settlement up to a term not 
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exceeding 30 years. So again in the later Act, Land Eeveniie 
Code (Bombay Act V of 1879), in section 102 we find in the 
first sentence provision made for sanctioning the rates proposed 
by the Settlement Officer, which is tantamount to sanctioning 
the settlement within the meaning of section 25 of Bombay 
Act I of 1865. And the section then goes on to provide for 
fixing the period of the settlement which is tantamount to 
re-enacting what was provided in section 28 of Bombay Act I 
of Thus we think that there is a vclT fan* disrinciioii 

betv.oeii fixing a period during which a sanctioned seitlo- 
luenl is to ceDtiniie in force unmodified, and sanctioning ” a 
Sf-M h'lr.cnt vrinri- goes no further than accepting the rates 
proposed };\ :bj Settlomeiu Officer. 

We ha\e then io consider what llie cliect of soelion M of 
Bombay Act I of 1365 is when a setllemcnl has been sanctioned 
and a pejiod j^as been fixed and that period has (expired. ^Jdiat 
is what has happened bore. The setilemenL w'as, as \vc have 
sai(!, sancijonccl in 13G3. It wais introduced in 1865 and a 
i)e/'io{] of *27 seam Inunihal day w*as fixed. During that period 
iih ])ia!n:iii-'i‘espuiidenl does not deny that he was lioiind iindei* 
section lo comply with all Theteims regulating his right to 
levy rout fioin hi^ tenants proposed under the sanctioned soirle- 
iiKMit ])ui Ills coalfintion is that when the period fixed ex])irecl, 
tiio.se loims no Icmgeu remained in force, since section 38 says 
that llicy siiall only hold good during the period for whicli 
such settlement may l^e sanctioned. But what is the efiecL of 
Uio fTX(,d ]»er:(Ad teiininaiing before an;y revised seitlemc-nL lias 
heeii inirodiiced *''' Surely it can bo :io othei than to continue 
tlu; sai^ciumed seiLloment relieved from the quality of fixity. 
Tiiar is to say, that the position of those holding under it is, 
until inierfored wdth, precisely the same as it w-as at liK‘- coni- 
mencement of the fixed period, but less secure since at an) day 
Govtirnmenl might intervene, revise the settlement and enhance 
the rates and assessment. So long, however, as it docs not do 
so, we must presume that the sotllomont oiiginally sanctioned 
continues to be sanctioned, and W’e think, therefore, that the 
Advocate-General is right in saying that no proof is needed, 
even of any implied sanction on the part of Govornment, so long 
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as the other side can show nothing to the contrary. Were, 
however, any proof of implied sanction necessary, the Advo- 
cate-Greneral points out that it is to be found in the fact that 
immediately upon the expiration of the fixed period Government 
demanded the assessment from the Khot on the same terms as 
befoie, and this, it is said, is convincing proof of the implied 
intention of Government to continue the sanction given to the 
assessment in 1863, pending the introduction of any new and 
revised settlement which might later be found necessary. 

On both these lines of argument we are disposed to agree 
with the learned Advocate-General. We think too that 
in adopting them we are giving effect to the real equity of 
the case and the intended policy of Government. For, if we 
were not to do so, the effect would be that since no revised 
settlement has been introduced, the Khot would be able to 
retain the benefit ot the low rate of assessment fixed upon him 
in 1863, while he would be at liberty to exact from his tenants, 
as indeed he wishes to do now, up to half the actual produce of 
their cultivable lands. That, we feel sure, never could have been 
the intention of Government, nor do we think that the words 
used in the Legislative enactments compel us to any such 
conclusion. Kather we are cleaily of opinion that the actual 
words used, when all the sections are read together, naturally 
do bear the meaning and construction which we have been 
invited to put upon them by the learned Advocate-General. 

We, therefore, hold that in 1892, when the fixed period of 
the settlement sanctioned in 1863 and introduced in 1865 came 
to an end, the terms which had been imposed upon the Khot 
under section 38 of Bombay Act I of 1865, when that settle- 
ment was introduced, remained in force, since the settlement 
itself must be deemed to have been then and still to be 
sanctioned : and that Government was within its rights in 
insisting upon the Khot accepting clauses 5, 7 and 8 in the 
kabulayat of that year. These are the clauses which are now 
chiefly in dispute. 

As to clause 15 the learned Judge below found that it was 
in the interest of the plaintiff, and as he did not desire that it 
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should be continued, it ought to be struck out of the kabulayat. 
To that the AdYOcate-Greneral on behalf of Government has no 
objection. 

As to clause 10, which is the only other clause in the 
kabulayat in dispute, the Advocate-General on behalf of Govern- 
ment accepts the finding of the learned Judge below as to the 
plaintifi's rights to tries. That clause, therefore, must be 
mothlicd in accordance with what has been found b}^ the learned 
Judge of the first instance. 

On behalf of tlie plaintiff-respondent the only plea taken by 
Mr. Khare has been that of estoppel, but we aie totally unable 
to find anything in the materials, upon which he has sought 
to rest his argument, even resembling a legal estoppel ; and 
Mr. Ivhare himself after very little argument virtually conceded 
that it was no true case (d’ estoppel, though his client felt that he 
had some legitimate grievance in the manner in which his 
pelitions and complaints to Government had been dealt with 
while tile Ambdoshi case w'as nndci consideration. With that, 
we think, ^vc have nothing to do in this Court. 

The result, therefore^, will be that subject to the excision of 
clause 15 in the kabulayat and the modification indicated in 
clause 10 the plaintiffs suit in all respects fails and must now 
be dismissed Avith all costs throughout, including costs of the 
a^ipeal and the cross-objections. 

The deposit of WO rupees in the Thana Court may now^ be 
refunded to the defendant. 


Suit dismissed. Appeal allowed. 


G. E. E. 
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APPELLATE CIVIL. 

i. 

Before Mr, Justice Bmsell and Mr. Justice Ghandavarhar, 

GOPAL GHBLA (oeiginab Befexbaht), AppBxa:.ANT, v, BAJARAM AMTHA 
and othees (oBiGmAL Plaintifb's), Respondents. 

BekMian AgricuUwisfs^ Relief Acf^ (XVII of 1879)^ section 10AO-) Written 
msirument—Oral evidence to vaf^> the terms— Bnactment relating to procedure—^ 
Retrospective effect — Rending proceedings — Suit — Appeal, 

Tlie law embodied m secfeion lOA of the BeLkhan Agriculturists’ Relief Act 
(XVII of 1879) is one of procedure, and being letrospective in effect applies to 
pending proceedings whether m a suit or an appeal 

Second appeal from the decision of Vadilal T. Parekh^ 
First Class Subordinate Judge with appellate powers, at 
Broach, confirming the decree passed by C M. Jhaveri, Subor- 
dinate Judge at Vagra. 

This was a suit to redeem a mortgage dated 1869. The deed 
was in form an out-and-out sale. The plaintiffs alleged that 
there was a contemporaneous oral agreement between the 
parties to treat the sale-deed as a deed of mortgage. The 

* Second Appeal No. 809 of 1910 
(1) The section inns is •follows : — 

Section 10 A. — Whenever it is alleged at any stage of any ‘•uH or pi oceedi ng 
to which an agricultuiist is a party that any transaction in issue entered into 
by such agriculturist or the person, if any, through whom he claim*^ was a 
transaction of such a nature that the rights and liabilities of the parties there- 
under are triable wholly or in part under this chapter, the Court shall, notwith- 
standing anything contained m section 92 of the Indian Evidence Act, 1872, 
or in any other law for the time being m force, have power to inqnire into and 
determine the real nature of such tr ansaction and decide such suit or proceeding 
in accordance with such determination and shall be at hberty, notwithstanding 
anything contained m any law as aforesaid, to admit evidence of any oral 
agreement or statement with a view to such determination and decision * 

provided that such agrieulturpt or the person, if any, through whom he 
claims was an agriculturist at (she time of such transaction * 

provided Ihrfeher that nothing m this section shall be deemed to apply to any 
suit to which a bond fide transferee for value without notice of the real nature of 
such transaction or his representative is a party where such transferee or 
representative holds under a registered deed executed more than twelve years 
^ before the institution of such suit. 


30§ 


Septen^r 21 . 
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defendant contended inter alict that the deed in question was 
what it was meant to be a sale-deed. 

The Subordinate Judge allowed the oral agreement to be 
proved and held that the transaction was a mortgage. He took 
accounts under the provisions of the Dekkhan Agriculturists 
JMief Act, 1879; and rinding that the debt was satisfied, 
ordered the defendant to hand over the property to the plainti&s. 
This decree was confirmed on appeal. 

The defendant appealed to the High Co art. 

Whilst the appeal was pending in the High Court, the 
provisions of section iOA of the Dekkhan Agriculturists Eeliel 
Act, lb79, were male applicable to the Broach District. 

G-. N. Thahore, for the appellant. 

L. A. Shah, for the respondents. 

Ghakdavabuau, J. . — Both the lower Courts have mis- 
understood the decisions of this Court on the question whether 
and when oral evidence is admissible to prove that what pur- 
]}orts to Ik* a deed of -^ale represents, according to the true 
irUention oi the a transaction of mortgage. The effect 

nt thus-e decisions is that, where section lOA of the Dekkhan 
Agriculturists Relief Act does not apply, such evidence is admis- 
sible, undcjr proviso I to .->cction 9*2 of che Indiari Evidence Act, 
(mly when the element of fraud or other similar element rnen- 
lioivcd in the proviso exists to invalidate the deed. The Sub- 
ordinate Judge, First ( -lass, who decided this case on appeal, has 
relied in su]>porl of his \iow on some dicta in one of the judg- 
ments in Sam/ i rtf Mnlappa v. liamappaS^^ without carefully 
noticing theii coritoxt ; and the result of the Subordinate Judge’s 
decision is that ho has treated the deed of sale as one of 
mortgage on the evkienoe of a contemporaneous agreement 
between the parties contradicting the terms of the deed. That 
is not the law laid clown in Sangira Malappa v. llamappa^^K 

The decree, therefore, would have to be reversed and the 
suit for redemption brought by the respondent dismissed, unless 
allowed the contention of his pleader that he was at this stage 
entitled to rely on and invoke the aid of section lOA of the 
DeJskhan Agriculturists’ Relief Act. That section was not in 

UJ (1909) 34 69. 
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force in the district, from which this case comes, either when 
the suit was filed or when the appeal to the District Court 
was heard and decided. It has been applied to the district 
since the disposal of the appeal ; and we are asked to confirm 
the decree on the ground of the section. 

The question is whether in second appeal we have jurisdic- 
tion to give effect to the section, which is now part of the law 
of the district hut which was not the law when the case was 
pending in either of the Courts below. 

The section provides that the Court shall have power to 
admit evidence of the kind mentioned in it “ whenever it is 
alleged at any stage of any suit or proceeding to which an agri- 
culturist is a party ” that any transaction in issue is in reality 
other than what it is ostensibly. Is an appeal or a second 
appeal a stage of a suit or proceeding within the meaning of 
the section ? 

In Ghinto Josld v. Krishnaji Narayan W, followed by Sar- 
gent, C. J., and Nanabhai Haridas, J., in Bustomji Burjorji v. 
Kessowji NaiU^\ West, J., said (at p. 215) 

“ When judicial inquiry has reached its- intended close 5n an ad]udication, 
requiring thenceforward in theory only a ministerial or coercive exercise of 
authority to give it practical effect, the party who strives by an appeal to unsettle 
again the legal relation, which in itself has by the act of the Court become settled, 
may fairly be regaided as instituting a new proceeding. Such has been the view 
of some eminent authorities. But even on that point there have been opinions to 
the contrary, which are supported by the consideration that the legal pursuit of a 
remedy, suit, appeal, and second appeal, are really but steps in a series of 
proceedings eonneeted by an intrinsic unity ” 

This latter view has the sanction of some of the latest deci- 
sions of the Courts in England. In SooA Barrs v. Heriot^\ 
^plained by Ridley, J., in Nunn d Co. v. Tyson the House 
b|f Lords held that “ an appeal was nothing but a step in an 
action or proceeding already instituted, and was not the 
institution of fresh proceedings.” And Davey, L. J., in his judg- 
ment in the former case in the Court of Appeal explained that 
“ an appeal is in reality in the nature of a defence by the 

tt) (1879) 3 Bom 214 W [1897] A. 0, 177. 

(a) (1884) 8 Bom. 287 at p. 293. (4) [1901] 2 K. B. 487, 
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person against whom an order has been made.’* See Sood Barrs 
V. Cathcart^^K 

Whichever view we adopt, whether an appeal or second 
appeal is regarded as a fresh proceeding, not a continuation of 
the suit, 01 whether we treat it as a step in or stage of the suit 
itself, the result is the same for the purposes of section 1 OA of 
the Dehkhan Agriculturists’ Eelief Act. It is either a stage of 
a suit or it is a fresh proceeding ; and if the section is in force 
when the appeal or second appeal is pending, the Court has 
power to act u])on its terms in deciding the appeal. The law 
embodied in tiie section is one of pioccdure, and, being retro- 
spective in ellect, applies to pending proceedings. 

On these grounds, acce]‘ting the finding of fact of the Court 
below that the iransaclion in aispute, ostensibly a sale, repre- 
sented a moifgagc according to the true intention of the 
parties, wo must confirm the decicc with costs. 

Decree confirmed. 

B. B. 

(1) [1804] r; Ch n7G at p 380. 


APPELLATE CIVIL. 


Befoie Si'i Kt , Cliuf JusiuCj and Mr. Jnshce £atchehr. 

1911. TSMAOnilVA BTN T>Als'^ElUYX (oEJGr>,nb Plat^tift?), Appellant, v. 
October d, WAHAPANl aaiinci, Li k cuabdivk fathfr KUMUDIN and 

OrKKBS ^ORIGINAL Pj FI’NDANas;, Bl SrCNDI’KTP 

MaJmmdan Laii — llcliqioiis inv}iiution—l\hG'it(,a aiiached to Oarga — Ihght of 
management — Idscliinoti of funahe—l'/t'Laihrfjnstirjt — Usage as mouahon of iUe 
directmi of the fmnde ) . 

The right of inanagcmciit of rulKiious institution- such as Khangas attached to 
Dargas w to he decided .iccording to the prevailing U‘'age, that usage hemg taken 
as indication of the direction of tlio founder. Even m cases where appointments 
have been regularly made hy the last holders an inquiry into the usage governing 
such appointments has been con^iidcred relevant. 


Second Appeal No, 247 of 1905. 
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Shah Gulam BaJmmtulla Sahib v, Mahommed Akhar SahibO)^ Sayad Abdula 
Mdrus Y* Sayad Zain Sayad JSasan Mdrusi^), Sayad Muhammad v. FatUh Muham- 
referied to. 

Second appeal against the decision of B. M. Pratt, District 
Judge of Khandesh, reversing the decree of G* B. Datar, 
Subordinate Judge of Nandurbar 

Suit relating to a share by rotation in the management of 
certain wahf property. 

At hfandurbar in the Khandesh District there is a Darga 
(Pirsthan) of a Mahomedan Pir (saint) known as Pir Mahamad 
alias Gaiibbun Nawaz. Bor the maintenance and dignity of 
the Darga and the family of the Pir the ruling power granted 
as wahf three villages, namely, Hatnur, Sundarde and Sonare, 
and some fruit trees, the income of which was enjoyed by the 
members of the family from time immemorial In or about 
the year 1854 two brotheis Budhanmiya and Bannemiya were 
in management of the pioperty, and the management continued 
undisturbed between them for some years, but eventually 
disputes having arisen it was decided by the High Court in 
1870 that each manager should hold his office for periods of 
three years in turn. Bannemiya died in 1874 leaving him 
surviving four sons, Ismailmij a, Abdulkadarmiya, Hafizmiya 
and Yasmmiya. Ismailmiya succeeded to Bannemiya’s share m 
management jointly with Budhanmiya. Budhanmiya died in 
the year 1884 and the Collector of Khandesh passed orders 
substituting his eldest daughter Jinatbegam in the revenue 
bpoks as the holder of the villages, but she being a female was 
not allowed to step in the shoes of her father when Ismailmiya's 
turn of management came to an end in June 1885. The 
Collector, however, in October 1885 passed orders in favour of 
Jinatbegam, and Ismailmiya had to retire from the manage- 
ment to make room for her. After Jinatbegam’s death the 
names of her daughters Eahimanibi and Wahadani were in 
succession substituted for hers in the revenue records. Owing 
to the recognition of Wahadam’s right as manager in rotation 

m {1876) 8 Maa. H. 0. B. 68. (2) (1888) Id Bom. 666. 

(3) (1894) L. R. 22 I, A. 4. 
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in place of Bndlianmiya, the two elder sons of Bannemiya, 
namely, Isniailmiya and Abdnikadanniya, brought two suits, 
Nos. 407 and 408 of 1897 respectively, agamst Wahadani and 
others. In Sait No. 407 the xolaintiff Ismaiimiya sought to 
establish his right alternately with his three brothers to a 
fouith shaie cf the tuin of management on the giound that 
Wahadani, being a female, had no right to claim any share in 
the management of the property which was wal^f and from 
which females were excluded according to the custom of the 
family. 

The defendants contended inter alia that the suit w^as not 
mainlainahio owing to non-joinder of parties and denied the 
])laantiit’s light to manage the property. 

The Buboidinate Judge found that having reg«ard to 
Maliomcdan Law, the custom of the family and the nature of 
the oiiico and service, the plaintiff w’-as entitled to the manage- 
ment of the property togethei* with his brothers to the exclusion 
of the female descendants of Budhanmiya and that the suit 
was not defective for want of parties. He, therefore, allowed 
the claim. 

On appeal by the defendants the District Judge found that 
(1) the plaintiff had not proved a family custom excluding 
females from succession, (2) females were entitled to succeed 
under Mahomedan Law and (3) tlie plaintiff was not entitled 
to a fomtli share ot the office held by Wahadani. He, there- 
fore, revel sed tlie decree and dismissed the suit. 

The plaintiff preferred a second appeal 

JhiJiah With N. M, Fatvardkan for the appellant (plaintiff). 

Tyahji with N, F. Gohhale for respondents 1 and 2 (defend- 
ants 1 and 5). 

Scott, C. J. : — Thelclaim in this suit and in Suit No. 408 of 
1897 is that the defendants Nos. 1 to 5 be ordered to give to the 
plaintiff a turn of one-fourth share of the management of 
certain villages w'hich the defendant Wahadani carries on. 

The facts found by the lower Courts are that the villages 
referred to in the prayer arc three villages assigned by the 
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rilling power in the IStb, century for the support of a Barga 
and Khanga. The monastery was already attached to the 
Barga prior to 1708, the year of the first recorded grant of a 
village by the ruling power. In that year a Firman of the 
Bmperoi Shah Allum was issued, whereby the village of 
Hatnur was granted to Hafizalla for expenses in connection 
with Fakiis and the monastery as “ money payable for the 
maintenance of Syed Hafizulla, one of the children of Kutub 
Eubbini.” The village of Sandarde was granted m the year 
1745 to Mahamad Yasm who is stated by the lower Court to 
have been a brother of Hafizulla, and the village of Sonare 
was also granted to Mahamad Yasin, but the date of that grant 
is not given. Abdulla, the eldest son of Mahamad Yasin, was 
in possession as manager of the villages and the institution in 
the year 1823. In 1827 it appears that the management was 
being enjoyed by the three sons of Abdulla Masumiya, Haji- 
miya and Bismilla. Of these, Hajimiya and Bismilla pre- 
deceased Masumiya, and Masumiya’s management ceased on 
his death in 1838. 

The villages were then taken into the management of the 
Collector and in the year 1840 were handed over by that officer 
to Masumiya’s eldest son Janimiya, He died in 1842, and a 
dispute then arose between Masumiya’s second son Ghasita- 
miya and Bismilla’s eldest son Budhamniya The Collector 
decided the dispute in favour of Ghasitamiya who was installed 
as manager and remained in possession until 1849, when he 
died. His death exhausted the male descendants of Masumiya. 
A dispute then arose between the widows of Janimiya and 
teh^Sitamiya on the one hand, and Budhanmiya and Bannemiya, 
the elder sons of Bismilla, on the other, with regard to the 
right of management. The Collector again was the person 
who decided the dispute His decision was that the manage- 
ment should be with Budhanmiya and Bannemiya, and that the 
widows of Janimiya and Ghasitamiya should be entitled only 
to maintenance. This was in 1854, and the management 
continued undisturbed between Budhanmiya and Bannemiya 
for gome years, but eventually disputes occurred which led to 
litigation. The disputes were finally settled in 1870 by the 
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High Court, as a result of which each manager held office for 
periods of three years in turn. On the death of Banneniiya 
in 1874 his eldest son, the plaintiff in Suit No. 407 of 1897, 
succeeded to his father’s share in the management jointly with 
Budhanmiya. On Budhanmiya’s death the Collector passed 
orders substituting his eldest daughter Jinatbegam in the 
revenue books as the holder of the villages, but as she was a 
female she was not allowed to step into the shoes of her father 
when the plaintiff's turn of management ended in June 1886. 
However in October 1886 the Collector passed orders which 
3iecessiiat(‘d the plaintiff's retiring from the management in 
favoiir of J]?iatbi. 8]}o rii<:d and tlie names of her daughters 
Ealiimanilh and Wahadani were in saccession substituted for 
hei*s in ilie revenne locoJ’ds. It is in consequence of the 
Collector s rec. gnit ion of IVahadani as a person entitled to 
manage in rotalicai in place ot Budhanmiya that this suit and 
Suit No. 408 have hecii brought by the two elder sons of 
Bannomiya. 

The leanied luslrict Judge stales ll^at the issues for 
decision U(-r(\ d) Uas tlio plainliff piuved a fajnily custom 
exduding ieinak s innu i he succession’^ (*2) Are females not 
cntiti(‘<.l m suc.c(‘t‘{l niuhn' .Mahosiualan Law’^ (8) Is plaintiff 
(•nlillid Lo a Ibiirili sln'tre (4‘ the oiVtco held b}^ Wahadani 
Bc'gaiiC'^ C]»o?i IIjo Hist issue he hvcld that the family custom 
excluding lemales ]u*.s luu hei^n p]-oved, and on tlie third issue, 
that the ];laiiitiff \\a.s not entitled to a fourth share of the 
office hold by V aliadaui Bog<in\. On the second issue he held 
that temalcs ari- iiot eijiithd to sncoced undec Mahomedan 
Law. 

Tliere can, uc think, be no doubt that in regard to institu- 
tions such as Ivhangas attached lo Dargas in India the right 
of management is to !)c decided according to the prevailing 
usage, lliat usage being iakt'n as indicative of the directions 
of the founder : sec Shah Gulam BahvmUdia Sahib v. Maliom- 
Med Alchar SuJiib^^K Even in cases where appointments have 
been regularly made by the last holder an inquiry into the 


(i) (lS75j 8 Mad. H, 0. K. 63. 
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usage governing such appointments has been considered 
relevant : see Say ad Ahdula Edriis v. Say ad Zam Say ad 
Sasan Edrus^^'^ and Sayad Muhammad v. Fatteh Muliammad^^h 

In the present case the evidence detailed by the District 
Judge does not disclose any case of appointment by the last 
holder, hut it affords ample material for determining whether 
females wore excluded. According to the pedigree given by 
the District Judge, Abdulla was the eldest son of Mahamad 
Tasin. He had two brochers and one sister, none of whom 
were associated with him in the management. His son 
Masumiya carried on the management jointly with his two 
brothers, Hajimiya and Bismilla, but none of his four sisters 
were associated in the management. Masumiya was succeeded 
by the eldest son to the exclusion of his second son Ghasita* 
miya and his daughter Bibijan ; and on Janimiya’s death 
Ghasitamiya alone obtained the management. It was not until 
his death that Budhaiimiya and Bannemiya, the sons of 
Bismilla, became managers, and they carried on the manage- 
ment to the exclusion of the widows of Janimiya and Ghasita- 
miya and of their sisters Papabi and Amirbegam. 

It appears to us to be clear that by the usage prevailing 
throughout the 19th century, females were excluded from 
succession to the office of manager. Such exclusion was indeed 
inevitable, for, as is observed by the District Judge, the office 
of manager was an office which involved both temporal and 
spiritual duties, and the spiritual duties were such as could not 
be discharged by a woman. 

lu this state of facts the legal inference is that the preferen- 
tial right of management is confined to members of the family 
of HafizuHa and Mahamad Yasin in the male line. The first 
issue should therefore have been found in the affirmative 
instead of in the negative. 

On the third issue, '' whether the plaintiff is entitled to a 
fourth share of the office hold by Wahadani Begam,'’ it is clear 
from the prevailing usage that the eldest male member of the 
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(1) (1888} 18 Bom. 555. 


(2) (18M) L. B. 22 I. A. 4. 
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family is entiLi?fl to a. share in ihe management, if not alwavs 
10 a sliarc oxchisi^e of his younger brol-hers. There have 
been cases, as has been pointed out, of exclusive managemeuti 
by cl'lcst sons and case.s of colieclivc or aitcniate manage- 
mont beiiwcon brothers. The piaintiif has hilhej-to been tlie 
iiianager lor the tri('nniuin in which his father T3annemiya 
would have been oiitillccl to .manage had he been alive, but h.o 
does not now, lie says on the groiiud of expense, ciaii]! to 
manage during The whole triennium for whicli Budhamniya 
would have managed if lir* jiad l)ocii alive. Ho only claims to 
manage alternately with his rlivoo brotiiers during each such 
period. In poregrapii l‘> of his plaint he states that being 
tlm eldest sou in Ihe LU.iic lino and it being customarv in his 
fauiil\ that tlu' Vvahivat should ho carried oii only ])y that 
mom])cL‘ in the inalc lino in Vv'hoso name the villages may be 
standing, he is entitled to AVahivaly but ow'ing to short funds 
only claims one-fonr^h. 

The learned Disiricr, Judge appears to iiave overlooked this 
alleg’dioii in tlie jdaiui, for Im says that the plaintiff has not 
alI<‘go(! a cuslum ol .suceessum to trn^, ofiice by inheritance in 
ilerogation ol iiie iNfaiiomedan Law. 

As we understand the cavo, thri plainlilfs contention was 
emi^vl^ hiiicJ upon ilie usage pnevailiiTg in tin', fauiiiv as to 
the riglit of manageiuorU. Instances of alternating manage- 
ment are not wanting in the lamily and rotation of this kind 
is entirely m a'^'ccrda'ico with the custom ol the conntry in 
such matters. 

The (leGi:iion of the lower Coari leads to a situation of 
imnecessary difficulty. It holds that Wnhadani is not culitlod 
to tne manageiiit'nt, iuit conhr.ms her for pe,riodic terms of three 
years in posscssio-u of Lhc property as against the tw’o eldest 
male members of the family. 

We hold that the [emale dehaidants are not entitled to 
manage. '1 hr phiintih is cmtiiLd to manage, if not exclusively, 
at ail events, by arrangement with Iris brothers. The right 
of females to participaLe m surplus revenues in the hands of 
the manager has not been disputed and is not in question in 
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the sait. We reverse the decree of the District Judge and 
restore that of the Subordinate Judge with costs throughout 
on the defendants who contested the plaintiff’s claim. 

Decree reverseA. 

a. B. B. 


APPELLATE CIVIL. 


Before Sir Basil Scott, Kt,, Chief Justice, and Mr, . Justice Russell, 

WASUDEV LAKSHMAN BHAGVAT and anothee (original Dependants), 
Appellants, t?. GOVIND MAHADEV GHATE and others (original Plaint- 
iffs), Eespondents.**^' 

hand Revenue Code (Bom, Act V of 1879), sections 3 (11), 109, 197 and 2170 ) — 
* Holder ’ — A persm% in tohom a right to hold land is vested — Occuimits — Entry in 
the revenxie register — Misundej'standing of an order — ‘ Oversight ’ — Rectificatmi 
of the register — Natural justice. 

The term ‘ holder ’ as defined by section 3 (11) of the Land Bevenne Code 
(Bom. Act V of 1879) signifies the person in whom a right to hold land is vested. 


* Second Appeal No. 252 of 1909. 

(I) Sections 8 (11), 109, 197 and 217 of the Land Eevenue Oode (Bom, 'Act Y 
of 1879) are as follows : — 

3. In this Act, unless there be something repugnant in the subject or 
.'context — 

v ♦ # ♦ * * * 

(II) Holder ’’ or land-holder ” signifies the person in whom a right to hold 
land is tested, whether solely on his own account, or wholly or partly in trust 
for another person, or for a class of persons, or for the public ; it includes 
a mortgagee vested with a right to possession. 

109. The survey officer, or, if the survey settlement have been introduced under 
the provisions of section 103 by the Collector, or Assistant or Deputy Collector, 
the Collector or Assistant or Deputy Collector shall at any time correct or cause to 
be corrected any clerical errors, and any errors which the parties interested 
admit to have been made in the settlement register ; 

he shall also receive and inquire into all applications made to him at any time 
within two years after the introduction of the survey-settlement for the correction 
of any wrong entry of a registered ocenpant’s name in the said register, and 
it satisfied that an error has been made, whether through fraud, collusion, oversight 
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Where persons are not ‘ holders ’ their claim as oooiipants cannot be supported 
by section 217 of the Land Bevenue Code (Bom. Act V of 1879). 

an '-'Uli'} m -be i.vgjL"^ri,i‘ wC" dne cc a nnsTvndci.'-caiscui oi 

a vC.-Tiiioi C'rdci-, 

lie?!. Thu: ibe ean-e iln cto" beem of -be s.ine niUii-e us ' over ighi ' hi'\ nc: 
Tvniini :hc de'O'i'iiitioii of erriv-, in i'CCiiOi' 109 oi die Be\enU' Loue 

(Born. Act V of 1^7',)). dv iw.’ieouiion of Lnc rej^’L‘'U'r, so u.- to le’i.ig iL le uc-'o-d 
widiihe ord'M- passed rriirheuvM- iKthpavlie^ vu- not comivr;’ lo muuiMl jii.i o( . 
li'.Mi' u o.we in wh’.eli ilie revtrnin- OLile.r cirjieLi’neri v.a^ :indi'r.*i/ed onbr e- 
tion 197 ol ^.ud Codij lu c]i-}).-n^e Tvilh any .judicinl or qiinM-]n'li ual 

inquiry. 

Skcoxb ap[^ea] a^aiiibt' tlio decision oj F. X. DoSoiiza, 
Dlsirioi Judge of 'Jiiu-iia, roveif^ing li-e cloc.veo of S. J. Ivharkar, 
Sii])o:*difiiite Judgoiif 

The pLiintiJs .-ucd to ohir.in a doclavaiioii of taeir 1 ille to 
the ?;aj7V6'.s‘ i’l s;.ii at tlio village of Ea^nraj and 

souglif to rosl'LMiii Ih'i doiondjXLit fj’oui obstructing ihcii* 
onjoytuenri thcrooi and for i*cslo ration of po=isession it it Vy’ero 
bckl iLal the posse^sitni v)f iho lands ivas with the deiondant 
at thiwlato oi fiK' suit. ^TIk plaintilts alleged that the said 

'■r Ot h. } u i"' , 1* e’ eoi I U-’ e..5 ti'*' ill ''Unie i.' >u Oi-r.’oei'’d I'oiwibh't i.kia'I.h ibii.t 

J»n tile - 'll- ’ '1 .■') 'I'-i di* ci’.o- , DiT.i hj ^hml net ivcei v'e :uj\ ,su(;h 

.ipplieu". ;niv I iin ‘ ji I ter l\\i, vo:!.!’-' fv »ni die Jne' r-f dre I'lti’vrlueec ii of ihc 
Miivey -> , n iL"' e.-n-'* i',* dn-v, -i iu hi" ".it'^fuetion tor Lhe dv'iuy i,i 

nitdniijA '-urh .ilx'ii iiid >}■> "in li eor. i cnou of ihe ^uid !V'0'"icr dnill 

bo ni nle !•' (n iiu-ii.*". o .n e i.pp'ieuaoij ni.ide rdt. v lh^! "Uid pe’-iol of Iwfr your-., 
oxe-’p: Vv'Mi th • pi'* I'.'i" '*.i ol r»i> . i-rinnceit. 

J97. -Xe n.qU’vv* \ra-ch ’hi" \e! dee-^ ne- ivvin*'-. io I'lu either tormiU oi- 'IUuulut, 

or which .iJiy rover.U'' '/it*-, v ’..-i.iy '-!! .mv oce.i"ioi' denn to neCsS'^uw to mu’ f', 

ja the eX'Cia’.or oi ‘‘i-- '.i.\ iul J.rL-le^, "hull bi* oonduLred accoidoi;:; lo sneh 
nil-'.'- 'tpp'K'.uib 'her. i(-. ' hi .h- r ^-Ui t d or sjiec.a' :i" nmy huve been prC"Cribcd hy 
liu* rrr\e-'*.i.)i‘ hi ( onne L or u iv .luihorny -"up^-r’''-}’ to the oi ici'f "Ueb 

inqniry^ uii'l, exci'p m "r r.ii* u- coiitro"li.-d by ^iich ra'.'*", ecfordinn to tJio 
(/•"OveiiOn of iIr oirbu r .n ^uoji v.’.iy jn.i\ "eoni bi,".. oulculaLed bor die ;i'C''rt.uin- 
niCJJt of oil cs"<j.iii.rj eid Ji.* fueihorance ol ;hf inob'e good. 

217. When a Mirv.jy-'Otd-jnioul iius lii-'u ir-nodiic-.d, under the pro\i"ioU'-> of die 
i?"t> scct'Oii or ot ary ]:ivV for 'be i.ini. i^uiag in iorce, Piro an ulionuKd viJlcpc, 
the holder." ot ull l.ind-y to vdilch ".leh soidoiniin ^.xleiids, "hulj have tlio 'lUino 
right:' and he uAect-ed bv the ^u■n ' rtsp-.p.n ihlht.vs le rO'poci of :ho Lind", in ihc*?r 
ocoup.iuon a.> ooo.ipuni > i-j miuheii.u. il vilLi-pe" h lee oi mv atleoted by, under the 
provisions oi Liii:> Act, and ;i!i d.i- ])n»vi"ioiis ot tins Aoi n-Lu-irig to occupants and 
registered occupants f-liuU bo uij}jju‘ahlo. so iui .ub may be, lo them, 



VOIi. XXXVI.] BOMBAY SEEIES. 

lands belonged to one ShiYram Eagliunath Sahasxabnddhe and 
were in bis possession and vahwai as owner ; after Sbivram s 
death, in 1901, his trustees and execntors sold the lands by 
public auction and plaintiffs became purchasers thereof under a 
sale-deed, dated the 18th October 1903, in the name of plaint- 
iff 4, Balkrishna OoYind Ghate. They further alleged 
that the defendant, who was the inamdar of the village of 
Eamraj in which the lands w^ere situate, was only entitled to 
receive assessment and had no other rights over the lands ; 
still the defendant obstructed plaintiff’s enjoyment and himself 
exercised such rights as cutting trees, etc., and was setting up 
his own title. Hence the suit. 

The defendant replied that as inamdar he was the owner 
of all the varkas lands in the village including those in suit, 
that Shivram Eaghunath Sahasrabuddhe had no right to or 
vahivat over the plaint lands, that Shivram’ s executors sold 
only rice lands and not varJcas lands, that in the plaintiff’s sale- 
deed the varkas lands were improperly included, that the 
plaintiffs had got no valid title and that the suit was time- 
barred. 

The Subordinate Judge found that the plaintiffs had not 
proved their title to and possession of the lands in dispute and 
that the defendant had proved his title and possession. He, 
therefore, dismissed the suit. In support of his conclusion 
he relied upon the decision in Vasudev v. The Collector of 
ThanaS^'^ and on an unreported interlocutory judgment in second 
appeal Xo. 214 of 1903. 

On appeal by the plaintiffs, the District Judge concurred 
with the Subordinate Judge in his view of the case but the 
case was remanded for the following reason : — 

There is, however, another aspect of the case which has not been noticed in the 
judgment of the lower Court nor touched in the arguments at the Bar, I refer to 
the position created by the introduction of the revenue survey in the village on 
9th July 1894: and its legal effect on the rights and liabilities of the parties. 

For a right comprehension of this phase of the case, the following facts are 
essential. The defendant acquired the village in the year 1892 by purchase of a 
14 annas 6 pies share and mortgage of the remainder. At the request of his 

(1) (1879) P. 274. 
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fWk’Oo-'-o ^ Mir”cy opmUriii-^ Leon comjncnccd in 18R7, the jnnolo Khauia 
(L'-riiihii IS'^) v’as pivpa-cd by rln^ survey oiricors in 1891, village fo.-m ISlo. V 
(cxiiiinL 189; v.is. ]}ri-|jiircd fvoin this in 1S93-9-1 aiici the survey was declared on OlIi 
180 :. 

Il i< ac'iniUAi that in the papers as originally prepared, the plaint lancU Wl-.v, 
c.'itcrecl in i-li-‘ khata of ShiM’ain : and evidence of the Girclo Ini'pccioi (cxlu'eit o8) 
and I ho inanaoir of iho man village (exhibit 79) is roliccl on Lo show thni. the 
{' nr..-' v.o'io made due inquny as to the I'aliivat and with the acqaie'^ccnco oi 
the thc.i maindar. 

'ihe pv-’sent dL-fordant however was not content that all the land in the 

Mil igo diou '1 be ciiurcd in the names of private Khatednis. He made an applica- 
lun (exli’bit “liJ d.j'ed ilrd D’ui\ ISPi) to the iManil irdar, coimpiahnng that some, 
■I ft;/ 6.9 l.nids had Lc-ut v--.ongly cnlcred in the suney records in the name of 
.h«' ifi.ai.:', and lio .-ubinuial a statement (exhibit loO) of the land-^ which lie 
al! '.‘.'.mI \ cn* -e mv;ngi;v cniurcd. It is iinponant to notice that in tins application 
ill- .xpre^'v disclanned any intere-i in those picce^ v Inch 

111 .h.'. Mi' numb. T’s ..nd vGneh v;er*e enieind in the names of tlic tenants. 
Ac*c^ I'dingi,' wt‘ hud .hat in the slatemeiit (exhibit IdO) put in by him out of the 
p’:‘..nt he tako-^ (.b-jeotion t.o omy nvo plots, survey N'o.s. 17 (^3), 22 1 - 2 ), 

‘“id (lO). 30 (1 and 1), measuring id acres 39 guatha.s in the aggregate being 
i-nl-»\d in ShiMV.in''- nanif. 'rhore\eniic authoritie-, made certain dopaitmcnial 
ijj'iuirn ' {, j'xlnb.i-: 209 to 210); it is alleged that the iiifj airy wa*! entirely 
r..’ O' d ijiat ihc lemuts v’ein not made partic- thevoLo. Evemuady orders 
a.’'’ . id iw }i>«.i j) -ai pt-'od iu ilic }car 1S95 clb’ccting that the records should be 
fc” .et'd by iM.iir'ng ;di ihe vafla'i land hi the inamdar’s. name, sind exhibit IbU 
1 . •' .n C'.-ru.i.fuv C 0 L*j\cted. Fxhibit 20'i is a copy of the corrected record. 

li j -1 pi.jnteu out that Ihc corrccLicns then made were admittedly c-rroneoiV' at 
Ji'H 1 .11 p:'tj*t. io»’ We h'ld tliMl on 2nd D^farch 1S96 the defeiiditiit hini'^elf made an 
j .'1 uxhibiL 221) the iMainnitdar, bringing to his notice that certain 
i.ba. if i.usi- to N.niid. hi. hiid no chiini had been wrongly en Loved in his name : 
th.i. < .nr n o.vi’r nnid.: m the in<inidar''S name of ccrLaiii varhas pieces in 
Kh.int J.iu.h, ti'4e to wh.cli ho had cxpressl}” disclaimed in his application (exhi- 
isl ; ihai the iiitjuirios made by the Coileci or as disclosed in exhibits 200 to 
2 . ,1 ]j'’G..eefied ci.tirc^N ^>11 a wrong basis iunismuch as it is .(.spumed that this v/as 
a u‘Vl^:ou survey ; whereas as a niatter of it v/as the first survey introdneed 
n the ''hlags ana tu.it m any ca^e the corrections were irregular and could not 
Is.vc tih- ch-CT. cl limed for them shico the ewAfts lands arc shown as 7r7;ftisft and 
Lncuivd ni th> nfiiuc of L-ixmim Narayan (the defendant) in his own name and not 
m the name of inanidir as 'mch, although defendant w’as the owner of a 14 annas 
0 pies .share only iu the village. 

It 2 s argued that Ijy the introduction of the survey in 1894, Shivram became the 
occupancy tenant or the piamt .and, -5 under the joint opoi’atioii of sections 103 and 
217 of iho L'Sind itoser.uc Code; that 1 ho correction in the record^: stibscqueiiUy 
made wys nlba vires and illegal having regard to the provisions of section 109 and 
that the dcfendanl is esioppcjd from di'^putmg that Shivram was an occupancy 
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tenant of Ms inrhas lands Toy the acquiescence of the former inamdar in the 
declaration of his status as such, since it was only on that understanding that 
Shivram consented to hccome the occupancy tenant of the kharif lands. 

But as the phase of the case was not touched in the lower Court, it is necessary 
that it should go down for further evidence and finding on the following issues : — ' 

(1) What were the survey papers read out to the ryots when the survey was 
declared on 9th July 189 J ? 

(2) Whether the introduction of survey invested Shivram with the rights of an 
occupancy tenant in the plaint lands having regard to sections 103 and 217 of 
Bombay Act V of 1879 ? 

(B) When was the correction made in the survey records on the application of the 
defendant ? 

(4) Whether the correction was illegal and ultra vires having regard to the 
provisions of section 109, Land Kevenue Code ? 

(5) Whether the correction was with the knowledge of Shivram ; if not, can it 
affect Shivram ’s rights ? 

{()) Whether the former inamdar acquiesced in the entry of the plaint-varkas lands 
in Shivram’ s khata ? 

(7) If so, is the defendant estopped from disputing the entry now ? 

Findings to be certified within two months. 

Tie Subordinate Judge having forwarded his findings, the 
District Judge found on the said issues as follows : — 

(1) Tillage form No. V, copy of which is exhibit 189. 

(2) In the affirmative. 

(3) Between 27th August 1895 and 4th September 189§. 

(4) In the affirmative. ^ . 

(5) I.U, the negative. 

(6) In the negative. 

(7) In the negative. 

W to the finding on issue 4 the District 

Judge remarked 

Issue 4 . — This issue mainly turns upon the correct interpretation of section 109, 
Land Bevenuc Code. The admitted facts are that, on the same day as the intro- 
duction of survey settlement in his village, the defendant made an application to 
the Collector to hove ail varkas lands, including those entered in Shivram’ s name, 
transferred to his own. Thereupon he was directed by the Mamlatdar to he present 
Avith his evidonco on 17th July (vide exhibit 222); exhibit 219 is his statement 
before the Mamlatdar made on 23rd July that he w^as in the habit of collecting the 
produce from all varkas land but that he laid no claim to pot varkas lands, which 
class of lands he accordingly omitted in the statement (exhibit 150) submitted to 
the , Mamlatdar on the same day. So far, then, as the uatto lands in 
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sjlIl lire coiiccmt'U, ?v*”, siirvcj Ko. 4 (phaJni Nob. 1 iiikT 3), 11 (1), 12 (1 ‘iiiij 
, ’■ liJil 51 ,'l) liiore was no appiioaiioLi ai all iiiade* hy die dcltincuint lo haw* a 
nmitiiion o: iinmub I'iicctoci m Iu.'> la\our. 

TKo innui-r' oi di.; inquiA' in.u]c by liic auilici-LiiCb ed on a pi n,s..>! 

*22-1, 2*29, 22:»j 2*23. IL ai'peins ficiii i-he-c cxliiiilb dia* die CciMei.ti.i' ir.-- 
ward'd llio applicaiicn of tlii, uofciiorUit lo die t-Luno} amlioiioiOb 
Ilit'-'C iiudioi’iucb CL'.d liOi give any rcaiLu Lo Shivram oi' any odior regisLM\d Of„Li- 
pauL vvlio v-ei‘o r!U(irC‘'iod , they incrciy refca’icd lo oariurr oidor- ] 100 and 
1461 ^diLTfu l.llli October li?92, in 'Abif'b die Supfi-iiilcudcin bad diruetcd di.n .dl 
biiia^-, libaj'if ..s v,.,j1 a- varba-) Jii b'uLli tillage'., diouiCi be ( nTu*ed in die jiiaiiidar’s 
'oamOj a* d ihidr.ig tli.it tiic-'e orderb V L-re 111 III n able cn tbe faee of dn-in tluy Ml 
(.n ib( ktiLi r fo.- d'O VLur If'tfS-bO and dirccicil tli.iL ihero s-liould bo a 
muiaiioii o: naniL'-. of vegisit-ivd occupaiiib iii eonfoi‘ndt.y with die euivies Jii tiiat 
ledger TLe vireOL of diib oi-dor v. in did die ei:i,boi\.to iiKiairiori made by d^e 
sUi-viy v-iikc!-'. On a prel'niiuary to the iniioduerioii of Mir\ i.y O’l iidi July l.sOi 
were "Upi'i'-M'di d and die siaids o//,) cuite i\“-lorod by a "ii-okr ot liie SnpcrJniondent's 
p-m 

Ifj wiib obvioiif, that t.liib procedure would ic-'Ull in g'MVO iiTcguiaritu'.-j ; die 
(bicuJiiiiL poinicd out to die Manilaldar lhat certaui kbard land to wfiicli 

In bad no lido, n.ib \,rongly eutcred m lu' name (rn.V bih application, exhibit 221, 
daud ‘2ud .'darcb 1806). J lia\e abo\e >bov,n tlnit se\c*ra] idots of pot varlfta lands 
w'bich dtfe'Klan: bid no eJaiin ’Acre .d'-c crieied in lii-^ name. \Veha\cno\v 
to Mj(. wbaL i-, tin- legal etieet of a niutaliou of nauio- eifccud in Lb a nianner abo' e 
hUJiiinae’.'/i-d. 

'llu.^ question inu>L be iiYi^wired by a rdercncc lo the lurms of secc.on 109, Ltind 
Lb\onae Code, wLicb is tiu, oniv ''Cciion eiiij) 0 \vei:ng covrcotions to be made in the 
sotili 1 lent j’i‘gidev. We are lure concerrrd with c]aino ‘2, the recjuidlo^ of ivliicb 
sei ni in tjL (I; Ml- appiiealiuii for eonveiion Lo bo iii.ulu lo die survey oilicor or 
ro\i".iic oiiict r, (*2) im iiiqnirv b\ ibc. ofiicor who I’ecoi^ tbo appbcaiioii, (d; proof 
tiia‘ dxi; evror bas been made tbrougli fraud, coliu-ion or odionviso. 

'riiert c.in Ik. no amb^guny a-> to ibe firhi rcquisiic above onmncrati d. 

'rurnlnr ro Die M'Cond ivqni'siTO, it to me rbat the inquiry to be bdu. 

i-bouid n;; i,r a judicbd or a quasi-judicuJ chafaeu,i', because ibe conc.^aduig iiortiou 
of die clause ** noLw itbstanding that ail partii-'- interi.sti.d do not admit ibe crroi ” 
co:'tcnipirte> tbai ..ii opportunity -bould be gi'-en lo the ])artios int■crc^^tod Lo show 
c.iU'C against the applic.uioii. 


idr. Sb.ngne contouds that the section should be construed in ibc light of tlio 
provisions of seel ions 193 — 397, Land Revenue Code, and iIiaL the inquiry conU-rn- 
Xilated being neither iornial ” nor n suinmary ” inquiry within the Truening 
ot those sed ions need not ntccs>virily be of .i judicial or qua'-i-judicial character, 
lie furilvi* refoi*-. to the analogou.- proviMons of section *2-1 of the Registration Act 
(III of IS77), and argiicr. that when the Icgnlaiure has conferred a discretion on 
certain i*ll,iirs, id is not for the Courts to Liuestion the exercise of that discretion by 
thofee oifioens. In Bupport of this contention, he cites I. L. R. 21 Bom. 
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69, 699 and 6 AIL 460* TLis argument involves an obvious confusion between the 
conditions precedent to the exercise of discretion on the one hand and the mode in 
which the discretion is exercised on the other. It is always the duty of the 
Courts to determine whether the conditions prescribed by the legislature before dis- 
cretion can be lawfully exercised have accrued though the Courts will 
generally be loth to interfere with the exercise of discretion in a particular 
manner. 

As to the third requisite I am of opinion that the phrase “ or otherwise” 
should be construed so as to apply to causes ejusdem generis with the preceding 
causes and that a correction can be made under section 109, Land Eevenue Code, 
only when an error has been made through fraud, collusion, oversight or other 
causes of a like nature. To bold otherwise would be to clothe the Assistant or 
Deputy Collector with a general power of revision over the results of the survey 
operations which would entirely defeat the scheme of the Land Eevenue Code. 

If this is the correct interpretation of section 109, Land»Rovenue Code, it is 
obvious that the mutation of names with regard to survey No. 4 (1 and 3), 11 (1), 
12 (1 and 2), 48 (3;, 51 (1) was wZim wrcs, because there was no application for 
correction with regard to them ; while with regard to the remaining survey 
numbers it must also be held to be illegal because it was eSected without notice to 
the interested parties and the error was not due to fraud, collusion or oversight or 
other cause of a like nature. 

On the strength of the aforesaid findings the District Judge 
reversed the decree of the Subordinate Judge and passed a 
decree in the following terms : — 

I declare that the plaintifis are the registered occupants of the plaint survey 
numbers entitled to hold them in perpetuity, subject to the payment to the defend- 
ant of the amounts due on account of land revenue for the same and subject to 
the other conditions specified in section 68, Land Revenue Code, and I direct 
that an injunction do issue restraining the defendant from obstructing the plaint- 

enjoyment of the said lands, 

L District Court was pending the 

original defendant, Lakshman Narayan Bhagavat, died and his 
two legal representatives were brought on the record and they 
preferred a second appeal. 

Jayakar, with P. B. Shmgne^ for the appellants (defendants) . 

(j. 8* ,Bao (Government Pleader), for the respondents 
(plaintiffs). . 

Scott, C, J. : — The plaintiffs are tenants of certain rice lands 
in the alienated village of Kamraj in the Thana District. The 
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defendant is the inamdar of the village, being owner of a 
share of 14 annas and 6 pies and mortgagee of the remaining 
interest. 

The plaintiffs sue for a declaration of their title to the 
mrhas lands described in the plaint and to restrain the defend- 
ant from obstructing their enjoyment thereof and for restora- 
tion of possession if it be held that possession was with the 
defendant at the date of suit In the fiist Court the plaintiff’s 
suit was dismissed bat in tlic lower appellate Coiiit tJie 
District Judge, though agieeing witli the lower Court upon 
the questions originally raised, held that liy reason of certain 
proceedings of the revenue authorities taken on the liitiocluc- 
tion of the survey settlement to the village of Bain'raj, the 
plaintiffs wore occupants of the lauds they claimed a-id 
entitled to hold them in perpetuity subject to payment eff' 
assessment to the defendant -inamdai*. 

The rights of tenants of rice lands over adjoining waste 
land of their superior liolder is, by custom in the Thana Dis- 
tri(}t, confined to the use of portions ot the waste for obtaining 
the iiiaiiurc without which the rice lands could not bo culti- 
vated or the assessment on the lice land earned and paid 
Upon the evidence the Biiliordinate Judge held, and tlie learned 
District Judge agi'ood, tliat tlie presumption that the user by 
the lice lands’ tenants of the carhas la-nd w'as with tlie leave 
and permission of the inamdar unrebutted, tliat no per- 
manent tenancy was proved and that the claim to hold the 
oarkas lands as part and parcel of the rice lands was excluded 
by the pleadings and could not be sustained. 

The learned District Judge in reversing the decree of thc'.* 
lower Court reasoned as follows : — 



The survey settlement was declared in the village on the 
9th of July 1894, In the register of occupants under tliat 
settlement the defendants were entered as occupants of the 
varkas lands in dispute. Section 217 of the Land Eevenue 
Code provides that when a survey settlement has been intro- 
duced into an alienated village, the holders of all lands to 
which such settlement extends shall have the same rights as 
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occupants in nnalienated villages under the provisions of the 
Act.' Therefore, the plaintiffs are entitled to all the rights of 
occupants of the lands in suit. 

It IS true that the entry of the plaintiffs’ names was 
contrary to an order of the revenue authorities passed on the 
15th of October 1892 after hearing the plaintiffs and the 
mamdar, it is true that on the 9th of July 1891 the very day 
of the introduction of the survey settlement the inamdar 
protested against the mistake which had been made, it is true 
that after inquiry the revenue authorities rectified the register 
by entering against the lands in suit the name of the inamdar ; 
but the learned Judge answers that the order of the 15th 
of October 1892 was untenable on the face of it and that the 
inquiry held by the revenue authorities was ultra vires and 
their rectification of the register unauthorised. 

In considering whether the plaintiffs can claim the benefit 
of section 217 of the Land Eevenue Code it is necessary to 
consider whether they were ‘ holders ’ of the lands in suit at 
the date of the introduction of the survey settlement. 

Now ‘ holder ’ under the Code is defined by section 3 (11) as 
signifying the person in whom a right to hold land is vested. 
We have only to turn to the finding of the Subordinate Judge, 
which was concurred in by the District Judge, to convince 
ourselves that the plaintiffs were not ‘ holders ’ of the lands in 
suit ; their claim as occupants cannot therefore be supported 
by section 217 of the Code. It is the only ground upon which 

t decree was passed in their favour. The defendants’ appeal 
st |;hereforo succeed. 

We think it desirable however to examine the reasons of the 
learned Judge for holding that the rectification of the register 
was unauthorised. 

It is to be observed that he gives no reasons for stating that 
the prder of the 15th of October 1892 was untenable. As 
i^,Wgwd8the inquiry instituted by the revenue authorities on 
I the defendants’ complaint,. it was a departmental inquiry for 
I purpose of ascertaining why the order of the 15fh of 
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October 1892 had not been obeyed. Upon the explanation of 
the classer it appeared that the entry of the defendants’ names 
instead of that of the inanidar was due to a misunderstanding 
of the order. This seems to ns a cause of error of the same 
natnre with ‘ oversight ’ and one falling within the description 
of errors in section 109. 


As the order of the 15th of October had been passed after 
hearing both the defendants and the inamdar, we are not 
prepared to hold that the rectification of the register so as to 
bring it into accord with the order was contrary to natural 
justice. It was a case in which the revenue officer concerned 
was authorised under section 197 to dispense with any judi- 
cial or quasi -judicial in juiry. It is to be noted that inquiries 
of the latter nature are only imperatively prescribed l)y the 
Code under sections 59, 85, 87, 91, 93, 125, 129, 142, under all 
of which orders have to bo passed of a very different nature to 
correcting a imstakc in a register. 


Wo reverse I ho de*. ive of i he lower Court and restore that of 
uijc : ubordinaic Judg<‘.. The ]>rayer tor iiijiuietion relates 
appaia-ntly to the as^eriioa of a permanent title by the 
plaintiffs and does not ‘^oem to be necossaj-y in relation to the 
undisputed iacilitic'^ acO''rd(‘vl to thvo plaintiffs of taking * rah ’ 
fronj the vffrkas lands. The pLiinliils must pa} the defend- 
ants’ co^ts througliout. 


Decree reversed. 
G. B. B. 
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APPELLATE CIVIL. 

Before Mr, Justice Bussell and Mr, Jtisiice Chai^idavarhar, ; 

MALKAJEPPA bin SlACrVALAPPA BULLA (obiginai. Piaiotiot), Appelant, IWl- 
V . The SBOEETABY op STATE pob INDIA in OOUNOIL (OBiaiNAU Nov ^ i 0 r 18 . 

Dufekdant), Eespondent.* 

Limitatim Act (XV of 1877), Schedule II, Article 14— Order— Suit to set aside 
arder— Collector— Order ultra vires— LaracZ lievenue Code (Bombay Act V of 
1&79), section 37, 

Article 14 of the Second Schedule of the Indian Limitation Act only applies to 
orders passed by a Government officer “ in his official capacity.” The article does 
not apply to orders which are ultra vires of the officer passing them. 

When a Collector passes an order, under the provisions of section 37 of the 
Land Eevenue Code (Bombay Act V of 1879), with reference to land which is 
priind facie the property of an individual who has been in peaceful possession there- 
of and not of the Government, he is not dealing with that land in his official 
capacity, but is acting ultra vires. 


Appeal from the decision of T. D. Fry, District Judge of 
Dharwar. 

The facts are fully stated in the judgment. 

Coyaji, with G. 8. Mulgaoha7\ for the appellant. 

" Gr. 8, Bao, Government Pleader, for the respondent. 

fensSELL, J. : — The plaintiff herein sued to be declared owner 
of a piece of ground in Mouje Gadag measuring eight feet long 
fmm north to south and thirty-three feet broad from east to west, 
immediately to the south of the present building of the plaintiff 
;ap.& tbiso for an injunction to restrain the defendant, the Secre- 
ifeigr of State, from interfering with the plaintiff's enjoyment 
si %he ground or extending his building thereover. Although 
the plaint does not, in so many words, pray to set aside the 
Deputy Collector's order hereinafter set out still paragraph 4 
which says inter alia that “ this order is erroneous and illegal. 

. Government had no title whatever to the plot " obviously 
involves such a consequence. It appears that the plaintiff 
purchased first a plot of land from the Basel Mission which is 
marked on the plan (Exhibit 18) measuring as stated in the deed 


First Appeal No, 89 of 1910, 
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(Exhibit 10) fifty-six feet east and west to the north, twenty- 
nine feet cast and west to the south, and fifty-seven feet on the 
east side and fifty-four feet on the west side, the southern 
boundary being given as Grovernment Betta land. Subsequently, 
the plaintiff bought another piece of land to the north of the 
foiTuer thirty-five feet east to west and eight feet north to 
south, and the plaintiff has built upon the said pieces of “ground. 


The learned Judge in the Court below has found, and we 
have had no argument addressed to us to the contrary that the 
plaintiff purchased and is entitled to sixty-two feet from north 
to south, but that, as a matter of fact, he has up to the present 
time built over only sixty feet ; in other words that he is 
entitled to build over a space of two feet further to the south 
than what lie has already built over. 

On the 27th December 1906, the District Deputy Collector 
passed the order (Exhibit 24), the effect of which was to 
restrain the plaintiff from building over the said two feet. It 
was in the following terms : — 

1 personally in^ipccied the groinid in dispute and also took measurements. ' It 
is not now in the condition in which it was when it was purchasod. The Imilding 
of tliat time is removed and tho present one is newly built. In the deed of sale 
und(;r which this ground was purchased, the boundaries of the ground purchased 
have boon mentioned, it is m'ciitioncd therein that on the north there is the 
backyard of (1o^^da. Heccntly out of that backyard a portion adjoining this 
ground in dispute was got by ■MHlkajex:)pa by way of purchase. To the east there- 
of he now liolds what has now come to the share of Dyamangowda. The old 
built on the boundary of the backyard of his share exists now. That wa.ll alohe in 
the index to detenuine the ground purchased. In the deed of sale, the measure-' 
ments of four sidc^ have been mentioned. From tho corner between the north 
and the east, (ihat is) from the north-east corner of the above wall, the measure- 
ment north to south from the corner to the east along the whole length of the 
building is fifty-seven feet, lilulkajeppa saj^s that the measurement of the huilding 
should be taken in a straight line and that thus the ground upto the point at 
which it measures hfty-seven feet to the south belongs to him, What he says is 
not correct. In the deed of sale, it is mentioned that towards the oast the 
measurement of tho building including an open ground and trees is fifty-seven 
feet. ' It is also mentioned that the measurement east to w’-est is fifty-six feet 
towards llu norih, two mcM'^iircnicjiis arc found to bo eonxcb if they arc 

taken from thi' nbovcTricothjD,cd noith-cast corner. Whiil ^r,ilkaj>ppa says is 
wrong. 'Ihc bialdmg now existing and the mc^Lturement in the sale-deed tally 
ii\f differonco cl one fool or half a foui ih not. of any importance. Now, afeor the 
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dispute arose, tlie Cirole-Iiispeotor took rnoastircmeats according to scale. TEey 
migkt not Eavc been taken in tliat manner wEen they were entered in the deed 
of sale formerly). From tire existing condition it does not appear that the G-overn- 
rrient land is included in the building now built by Malkajeppa. Therefore it does 
not appear necessary to take further steps in this matter. But now the building 
should not be allowed lobe extended on the south over a larger space than it 
occupies at present. It should bo allowed to remain in its present dimensions. 
Besides informing Malkajeppa in waiting of the above decision, steps should bo 
taken to supply a Dakhla (a copy of it) to the village also. 

We have set the order out at^length, for it seems to ns that 
it is an order which '' interfered with the plaintiff's possession 
so as to give rise to a cause of action, and not simply an 
adhSnistratnve 0 which needs no setting aside." See per 
Parsons, J., in Surannanna v. Seeretary of State for India^^K 
The plaint w’as filed on the 11th of August 1908, and the 
defendant has I'aised a plea of limitation, under Article 14 of 
the Limitation Act of 1877. The plaintiff in his plaint says 
that he iinsuccessinlly filed before the revenue authorities 
appeals against the District Deputy Collector. But we agree 
with the learned Judge’s opinion that that fact will not affect 
the qnestion of limitation. See Aha.ji v. Secretary of State for 
India^^K The learned Judge held, as w^e have pointed out, 
that the plaintiff is in fact entitled to the tw-o feet extra to the 
south of his present building; but that the suit is barred 
under Article 14 of the Limitation Act. 

The question we have to decide is : Is this view correct ? 
It is admitted that the Deputy Collector in passing the said 
, order, purported to act under section 37 of the Land Eevenue 
Code, which runs thus : — 

, : ,, -y ^ 

All public roads, lanes and paths, the bridges, ditches, dikes and fences, on, 
or beside, the same, the bed of the sea and of harbours and creeks below high 
, water-marli: and of rivers, streams, nalas, lakes and tanks and all canals and 
.. watercourses, and rdJ standing and fov/ing water, and all lands, wherever situated, 
which are not the property of individuals, or of aggregates of persons legally 
..cax)ablo of holding property, and except insofar as any rights of such persons 
may bo established in or over the same, and except as may be otherwise provided 
in any law for the time .being in force, arc and are hereby declared to be, with all 
rights in or over the same, or apportaiuing thereto, the property of Government ; 

^ a) (1904) 24 Bom. 4B5 at p. 466. 
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(2) (1896) 22 Bom. 579 at p. 682. 



m 


THE INDIAN LAW EBPOETS. [VOL. XXXVI. 


1911. 


Maleateppa 


V, 

SECEETAEr 

ox 




FOE 

India, 


and it shall be lawful for the Collector, subject to the orders of the Commissioner, 
to dispose of them in such manner as he may deem fit, or as may be authorized 
cy gcnei-'U raks sar.ctiooed by Govermnent, f^abjeet ahvays to the rights of wa>, 
and tiii oihoi rights of oho ]ml>Jic or oi inclividuais leg ally subsi'-ning, 

Ej'lln)ioiiv}i . — In thi^ •iociiou ‘‘high w.ilor-m.irli: moeiia Ihe highest poiut 
reached b% ordinary sprt'ig-t.ides at any reason cl the yeur. 

Obviously the important \Yords in that soctioii ai’o all 
lands, wherever situated, which are not the property of indivi- 
duals, etc. ; and except in so far as any rights of such persons 
may he established in or over Ijjo same.” 


Heotion i3o ot the Land Kovenue Code runs as follows : — 

“Any PUit Jiistiiutcd in a Civil Covri to iisidc .my order passed by the 
CuJhcur until r scetlon 37 or 129, in revp(t;t of .my iiiutl sitii.ned within the r'jio 
cl :i vill.igo, io\\n or city, ^hiili bo dihm.sbcd. eithougn hunt tit ion has not been 
■set up as a defeuco. if it has not been instituted wiihin one j ear from the date 
d the order.'' 


Article 14 of tho Liiuitfilioii Act of 1877 runs as follows 
“ To set asiiTc any ac-L or oi\lor of an officor of Government in 
his oilicidl capacity, not herein otherwise ex])roRsly provided 
for.” Tlio words “ or order ore not in the Limitation .4ct 
ol 1871. Tho important words in that aitiele are “ in his 
oiticiul capacity.” Jndginjr ol this case by the light of this 
Legislation alone it aiipoars to us that, if a Collector purports 
to deal with land which is prmd facie the property of an 
individual who has been in peacefni occupation thereof and 
uot of the Government, and passes an order with reference 
thereto, he is not dealing with that land in his ollicial capai-ity, 
hut is acting ultra vires. If this is so, then the jiulgment of 
Jenhins, 0. J.,ui Sur'onuinna v. Sccrctari/ if Stale fur Iiulia^^l, 
is directly ai)plieablc ; so also is Bejoy Gliaml Makatah Bahadur 
V. Kristo Alohiui Basi^^^ (see especially Trevelyan, .T.’s jtidg- 
ment m that case) ; and Balcant liavich atidra v. Secretary of 
State’ll. We have read the three judgments in Siirannanna’ s 
case, but have been quite unable to differentiate this case from 


(1) (1904) 24 Bom. 433 at p. 441. (S) ( 1 S 94 ) 21 Cal. 026. 

W (1905) 29 Bom. 480. 
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the judgment of Jenhins, C. J., nearly the 'Whole of whose 
judgment is applicable to the present case. 

If we are right in this opinion, it follows that the decree in 
the lower Court must be reversed and the decree we would pass 
is : — Declare the plaintiff entitled to the strip of land measuring 
two feet north and south and thirty-three feet east and west, 
and grant an injunction restraining the defendant, his servants, 
and agents, from interfering with his possession thereof, 
dismiss the plaintiff’s suit in so far as he claims any relief in 
respect of the remaining six feet of the said southern strip and 
direct each party to bear his own costs throughout. 

. Decree reversed. 


APPELLATE CIVIL. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Batchelor. 

OANGADAS BAYABHAI (oeigina.!, Opponent), Appellant, v. BAI SXJRAJ 
(oaiGiNAL Applicant), Respondent.* 

Cwil Procedure Code (Act XIV of 1882), sections 287 and 298Sixemtion of decree-- 
Attachment of a house— Proclamation of sale— Auction sale— Default in payment 
of price by auction purchaser— Proclamation of re-sale— Errors in the proclama- 
tion of re-sale— Application by plaintifs loidow to recover from the defaulthig 
purchaser the deficiency of price in the re-sale — Diability creature of statute 
relating to procedure — At the re-sale statute not ccmipUed with. 

One Shivlal brought a suit against Bai Samrath. The suit was dismissed and a 
decree for defendant’s costs, namely Rs. 96-2-10, was passed against the plaintiff. 
The defendant sold the decree to one Nathu, who, in execution attached Shivlal’s 
house. A proclamation of sale was pubUshed and at the auction sale one Gangadas 
Payabhai purchased the house for Rs. 1,325 and deposited one-fourth of the 
purchase money. The purchaser, however, made a default in the payment of the 
balance in time and the house was again put up to sale. A second proclamation 
of sale was issued, but the descriptions contained in this proclamation were 
discrepant aaid did not tally with those in the previous one. At the re-sale only 
Rs. 260 were realized. Subsequently Shivlal’s widow Bai Suraj having applied to 
recover from the defaulting purchaser the loss on the re-sale, 

; Meld, that the liability of the defaulting purchaser was the creature of a 
statute relating to procedure and that statute laid down in very clear terms that 

* Second Appeal No. 299 of 1910, 
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m ihc pi'.'d.'.ni.iMoi: r;t ilic invclinnaiic-u dDni-fl -p ■ci!’y t!' t\>iv!y jiua .1,. 

r<^ r,u3.-,il,hi iiir ]>i('icyh t-;- bj 'O'-cl. ]Jio !j.- 1 j'lX'ci.iiiu*-' .Oii i;(i - laU' ■ v 
fair'-’ fir .icc:h-jic 1\ ihc ]Yop.jL'i.y - a; bo .iiirl , 1-1 r. . ( u.v.lu it I:y riir j-i-i, 
Hpo>* ’Iio .ipp'jil.aro '>} 01 clii, yl-kI'' d!’ ilio fifiuit., L“ v.d . o'J .1.- il ;o < 

Lo lIe- •)* ^,011011 *2S7 oi iIie Ci\. 1 l''’ococlLnv Codo XIV ,'j i,, 

I!MT I3ll ]*.ld 110,5 bo.j'.' V. ita Oldli.Rj .iL.'Llid i .'AKjI'I./, 

tlivAY WO' 11 T^.-silo of iIm 1 ropoj'tv v.liioli |.oit, i;p ju il;-. l!i i U' aixi-. 


Sr.cox]) iippc.il agair.st tli(i dccisio/i oi G. ]). ALac^^jivk-r, 
Disiriul -Jiidgo of Snvat. I’ovoi'skMg L^.oo^'dI■L oi J. lu. AioJi, 

ChiSi^ SiibordiiiaLc judge, in nil execiiiioji pi-oeivdijig. 

One Sliivial Li\)iigliL a i^uit iigainyL ikii Spj.uaiii. 

TliC suit -A as disnijbsed and a dccicw Vvas ^aisscd against, the 
piainijiy for payintiiii of iho dcdendiint's cosis, nninelv 
Kp* Ub“*2-10. Bai SaniraO) sold the said dt'crco to one XaOni. 
^v'bo in rxeculioJi prccoodiiigs aiiaeiied ShiYlai's liousu \vovi.ji 
about lis. 700. A urochuiiation cr salo was nuhiisnod an.'l at 
tlui auction sale', one Gaiigadas Dayaobliai "purchased rho Iicuiso 
for lib. 1,327. Jjc paidi. (aui-foiii’lli dej osit on liie Sfiot rjid iho 
ri'.iiifiining tlnvc'-foiudlcs v’eic lo bo ]>aid v.-iihiii {iilecnchns 
alter the sale. (Jangana-s dui no! pay up llie Ijalancobut niijuh,, 
iinsucc. .ssfiil ali<'in])ts lo gei tin sa!o ^ L asidv' (cn various 
grounds, i^hnaily 1 he (Nuii’t issued a second in’orlauMi ion rd' side 
and ordered a Ki-'-uiv' iiiid T he, lijiisu was re.-^old at aueJion ler 
iis. 2{)0 only, 'i'hei, U])''*n Shivial's wiviow Uai Suraj , 1 ] plii d 
under the .second pa»’a.. .)t .sccuou 2j;; o( ilu. Clvii r/ucciluja 
C/ode (Aet XIV of l.'sdd) U) recover iroin the (Icfaullijig i)ur- 
chaser ihe lo^s occasioned on the rc-salo. 

The Opponent, the diiiaulling purchasot’, (*(Uitondod '////rr 
ulifi iliat lIiC dc.S(*.ripli<:i! ol i]jo ]n\)])Li‘ty givini iji llie ilisi 
proc/iamulion of salo iiL \viji{;h lie hid }.ot‘ Mic ]>i‘(u>ei’iv did not 
thWy Y\'iih Uio description givs-n in the &t;Coiid pro'dainatiou of 
sale, therofort' no order under section *293 of the Civil rtocedure 
Code could ))e passed 

hTie Subordinate judge found iliat the.-e was no rc-salo and 
he rejected tlio application of .Bai Suraj for the foLiowing 
reasons 

The secuoii 29 i 5 hTiporativc in rt^onlrnig lh,it: the Conn should tiiko action 
ag-wnst the defaciltaig parohaber hi case tliLrc has boe]i. a dcfloioiicy on a re-&^»Je. 
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The word ro-sale implies that there is a second sale ; bnt the second sale must he 
of the same property ; for if the property differs in ever so slight, a detail, then it is 
not a second sale but a first sale of some property different from that first .sold* 
The decision inl. L, B. 16 Gal. 535 and 538 is intended to mean that only and 
nothing more. The main proposition laid down, is that the property must be the 
same in the two sales : and the other arguments advanced are merely reasons why 
the rule has been so enacted in the section. Bnt if the property be the same, then, 

I do not see how the Court can refuse to act under the section. 

In the present case the defaulting purchaser draws my attention to the two sale 
proclamations. The proclamation Exhibit 18 is for the first sale. In the body of 
the process the property is described as belonging to ‘‘the plaintiff” that is 
ShMai Bhagwan. And yet in the title this Shivlal is entered as the defendant, 
Then in the tabular statement, the property is again mentioned as belonging to the 
plaintiff. In the second note below this statement, the property is called the 
.plaintM’s.; 

Then comes Exhibit 54 the proclamation relating to the second s.alo or re-sale. 
Here Nathu is described as both “defendant” and “plaintifi” and ShivlaVs 
widow Suraj is described as the “ defendant ” in the heading. Then in the body 
of the proclamation it is said that the property of the “ defendant ” is going to be 
sold ; while in the tabular statement it is said that the property of the “ plaintiff ” 
is going to bo sold. This sale proclamation even taken by itself is absurd. In 
the body of it, the property is said to be tho “ defendant’s ” while in the tabular 
statement it is said to be the plaintiff’s property that is going to bo sold. Then 
again, it is difficult to understand who is tho plaintiif and who tho defendant. The 
proclamation is unintelligible and we cannot say whose property hti.s been sold, 

Eurthor on, this proclamation differs from the previous one Exhibit 24 (18?) in 
that it sells tho “defendant’s” whilst Exhibit 24 (54?) sells the “ plaintiff’s ” 
property. In Exhibit 24 (18 ?) too one camiot understand ivho the plaintiff is, 
and who the defendant is. 

Tho tabular statements in both the proclamations tally well together ; but it is 
in the body or main writing that they differ. But I do not seo why the tabular 
; statements alone should be looked to and not the main portions in which the Court 
tells the public whose property is going to be sold. 

The same property has not been sold ; that is, there has been no- re-sale and I 
think section 293 cannot apply . 

On appeal by tbe applicant the District Judge reversed the 
said order and directed the opponent to make good ta the 
applicant the deficiency of price in the re-sale. He made the 
' .following observations : 

. ' Upon the merits it appears to mo that the learned Subordinate Judge has perhaps 
attached excessive importance to a mere clerical error in the re-Hale proclamation 
Exhibit 54. It is undoubted that under section 293, Civil Procedure Code, the re-sale 
must be of tho same property and that there must bo no sirbstantial difference 
- such as to make a.ny appreciable difference in the apparent value : Baijnath SaJim 
: ■ B 142-8 
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V. Moheep Mram SinghO-). But tie question in this ease is not whether there 
is any Meral diflerenoe between Exhibit 18 and Exhibit 64 but whether the descrip- 
tion in the proclamation Exhibit 54, either upon its own internal evidence or upon 
other external evidence was such as to make intending purchasers think that the 
subieot of the sale was something else than the subject of the first sale, viz., BhivlaJ’s 
interest m the property. 


S .4 



The opponent preferred a second appeal. 

L. A. Shall for the appellant (opponent). 

D. A . Ehare for the respondent (applicant) . 

Scott, 0. J. : — This was an application by the applicant under 
section 2913 of tho Civil Procedure Code of 1882, to recover from 
the o])ponent the deficiency of price on a re-sale of the appli- 
cant’s interest in a house purchased at the first sale by the 
opponent. 

The lower Court rejected the application on the ground that 
owing to an error in the proclamation of the re-sale, the 
property re-sold was not tho same as tho property sold. 

The applicant who was the judgment-debtor appealed. 

'I’lio learned -Judge of Ihe lower appellate Court held that . 
the learned Subordinaic -Fudge had attached excessive import- 
ance to a more clerical error in tho ro-sale proclamation. 

The errors in the. proclamation are stated by the Subordinate 
Judge as follows - 

“ Tho procl.iin.ilion Exhibit IS is for tbo first talu. Iii tbo body of the process 
tlic property is clcscriLcd us bdo-i^iiig to the planiUn, tliat is, to Sliivial Bhagwau. 
Aiitl yet in tlit* title Sliivlai is entered as tlie defendant. Then in tho tahnlar 
statement, the property is again mentioned as belonging to tho plaintiff. In tho 
second note beiow this statcmcnti, the property is called the plaintiff’s. Then 
comes Exhibit Od the proclamation relating to the second sale or re-sale. Here 
jSlathu is described as both ‘defendant; and plaintiff’ and Shivlal’s widow Snraj 
is described as the ‘ defendant ’ in the heading. Then in ihe body of the proclamation 
it is said that the property of the ‘ defendant ’ is going to be sold ; whilst in the 
tabular statement it is said that the property of the ‘ plaintiff ’ is going to be sold. 
This sale proclamation even taken by itself is absurd. In the body of it, the 
property is said to be the ‘ defendant’s ’ whilst m the tabular statement it is said to 
bo the ‘ plaintifl’s ’ property that is going to be sold. Then again, it is difficult to 
undoxstand who is the plaintiff and who the defendant. The proclamation is 
unmteiligibie and wo cannot say whose property has been sold.” 

(l) (ib80) 16 Cal. 535. 
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Now the property to be sold was the right, title and interest 
of one Shivlal, who, though the plaintiff in the suit, was 
judgment-debtor, because a decree had been passed under 
which he was liable for costs. It may be that the fact that 
the plaintiff was the judgment-debtor was the cause of the 
inconsistencies between the two proclamations to which the 
learned Subordinate Judge has called attention. The fact, 
however, remains that in Exhibit 18 the property to be sold is 
the right, title and interest of the plaintiff. And if reference is 
made to the title of that proclamation, it will be seen that the 
plaintiff is Samrath. In the second case the property to be 
sold is the right, title and interest of the defendant and, if the 
title of the proclamation is referred to, it is seen that the 
defendant is Shivlal. Under these circumstances the learned 
Subordinate Judge had ground for saying that the property 
sold was not the same in each case. Should we then accede to 
the view of the lower appellate Court that excessive import- 
ance has been attached to a mere clerical error ? It must be 
remembered that this is an attempt to make the auction pur- 
chaser at the first sale liable for a difference in the result of the 
two sales. That liability is the creature of a statute relating to 
procedure and that statute lays down in very clear terms that 
in the proclamation of sale the proclamation shall specify as 
fairly and accurately as possible the property to be sold. It is 
admitted that the first proclamation did not state either fairly 
or accurately the property to be sold, and as it is sought to fix 
liability upon the present appellant by reason of the words 
of the statute, we think that he is entitled to appeal to the 
words of section 287 to show that the statute has not been 
complied with and that it cannot be said that there was a 
re-sale of the property which was put up in the first instance. 

For these reasons we reverse the decree of the lower appellate 
Court and dismiss the application with costs throughout upon 
the applicant. 

Decree reversed, 
G. B. E. 
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Lil>., 'NO ‘'.NO'i-!:' Bj Oni'LNi) VN 1 S NT/ if TSPOND'-IN I S. " 

Tran'^u) t>f 'iJi.ai'if. .n ( <' i.i.idiL'j — Tlco ciabiiniK;^ h .Juu’Ci> si'Vi Iinj "d najo:'- 
L,’.< J ,nr'.rh; — Pi 10/ 1 d (' 1 ' tiJc — -I, ' 2 f yrci'llity. 

'I'bc va'ji. Litd 'iov'"'! ill jd'hhti Xo/{/i> jJadlJA) [oi!cv\al : nitDiv-iv. fclLd, 

I i,m I'Ai.Li'Li; ::1U' ic' 111 <1 .iiiv lire i‘(-c;i-Tt''’ed 

Ml tb^ LMIUM-l' ;* tbn-u Ul piL,.iii- 11 the (li.lUiLiilt- 

111 pohi", I'fliV’h cAii -iwv, ib.L. a' !).^t'V-L-aL IvLi^ali iihl iha coiiip.iiiy, bLtoL’O ilio 
coiiiprii p'v-tLC-j oi Llii* OJv.'iiJ o! ibi.. :i--M Ai:j 1 j:’iiI, 3 .^ iba hocoiid obiaiiaul, 

b.'s .‘iftouiLAl t.:i<‘i'rL'! ui 1 . sb i.-nbokluT ; ',»r a; any 0 -a.o ali fovinalliio^ 

h.ivo Ik'ni; ooiopiL " V lib ufl ib^u ii"t!aii[{ nior'c ib.iL -oiih lup'dy Diiiibt^rial jiol 
ne iloin' h\ xiil oohipa’u' vbicb, '-i ''m iho (‘orapaiiy ipju tlio 

.iitio.al cLiUaaiiL. iliu buiiLl 'loi ba\(. rci'a''(jd lu do fortb'vM'Ji. 

So tbiU, A', buiwccii biii.'- i£ a'kl ib^ conipiiiiy, bo niay be s.iiu to hut c 
.icciUiiod \ };/ 05 i'ja, L^^o!lL^.■ i-ikoiiditnjii.iJ Lijani ti- iia.vo tlie Lrtin-jLCi’ vogb.- 
tcrod b('K>''o iLo ooiripai y wa- iMro-'En. J oi li.o OAi-i-vi'CL' or 1 liotior tub.'. 

-Ba] Moi)'La:;ai. I'liiijLijti o ji olu Ajiibi.i:*aiu Moiichand, 
lilt'd di '-liit b- in;,; Suit X-j, -hi ;b09 Agaijihu ilie socontl 
cit h'lKi.int i\ iti’i |u‘:r. in.^ Ita* iIil adiniiii^tnitiou of ihi) L->j'Op)c*viy 
and osidU' (d lin said Aiiibai'a-ru Alt iliol land and h;r jii accoiait 
of his iij!Ubi^v']ii‘..r.i t.C pi‘Oju::*ty froiu iho s<'Co!id d''ri;ndani, 
\v]\o AVfi" iht: Miif lxc'miUjV of Amli.'U'am. On the 

Jstda/ul .'\r.iivii 190') til., iLaiiUii! was bv an ordur ol Lhe 
(biiiiL 'd' lirii t{;U' aoi'oinujj JO'ycivv!’ iji X^u. .31 
ol 1900 of iho O'^Liilt of Anibararj. Aitc}’ tbo doatli of 
Andiaraiii tlio- htictmd dolcndnn! aittn* he ]iad becomcj sole 
cxcoulor oblainod n(i'.st:b>ioT^ v)!' ilir cvriifioarc.') for twenty 
shares ni the 'i\5xi.ilp Aianuhn-iuriitg C{):n|)a.ny and got theni 
transiorrt'd to liis oiunc on the loth Septemb<0‘ IQOci On the 
2dna bcpKanber 1908 tliu' Svjcoiid ch fciidaiit jihkdgcd ten of the 
twcLity shares wit]) Ohe first defcxidam Bank and on tlie IGth 
October 1908 he jdodg-ed the other ten shares vvitli tbo Bank 
fora total advance of Us. 10,000 vvliich he traiidulently applied 
to Ins own use. Uie plaintiff died tins snit for a declaration 


Original Suit No. SO oi ]010 
(1) LlSOlJ 2 Oil. C90. 
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that the twenty shares above mentioned the certificates of 
which were in the possession of the first defendant formed 
portion of the estate of Ambaram and that the first defendant 
might be ordered to deliver the. said twenty share certificates 
to the plaintiff. He further prayed that in the event of it being 
held that the first defendant Bank had a good title to the said 
share certificates as against the plaintiff as security for moneys 
advanced to the second defendant, that an account might be 
taken of the amount due in respect of such advances and that 
the plaintiff’ might be allowed to redeem the said twenty share 
certificates on payment of the amount found due to the first 
defendant and that the first defendant might be ordered to 
deliver the said twenty share certificates to the plaintiff on 
payment by the plaintiff* of the amount found due to the first 
defendant. 

The first defendant Bank submitted that they had had pre- 
vious dealings with the second defendant, all of which had been 
of a satisfactory character and that they had no reason whatever 
for supposing that the said twenty shares did not belong to the 
second defendant absolutely. The Bank took the share certifi- 
cates as security for the loans bond fide and without notice that 
any other person or persons whomsoever had any interest to 
the said shares, and they submitted therefore that the second 
defendant was entitled as between himself and the first defend- 
ant to deal with the shares and make a valid pledge thereof, that 
the pledge to them was a valid pledge and that they were under 
the circumstances bond fide pawnees for value and as such 
entitled to hold the shares as security for th'e said loans. They 
further submitted that in the event of the Court being of 
opinion that they had not acquired the legal title in the said 
shares, they were in equity entitled to retain the same until 
payment and that the plaintiff was in any event only entitled 
to the said shares on payment to them of such sum as might 
be secured thereon. 

The case was heard before Davar, J., who passed a decree for 
the plaintiff declaring that the twenty shares above mentioned 
formed a portion of the estate of Ambaram Motichand and 
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that the plaintiff was entitled to redeem the shares by paying 
to the first defendant Es 16,000 and interest due on the two 
loans of Es. c:5,000 each from the date of their respective advances, 
If the shares were not redeemed within a month the first 
defendant w^as to be entitled to apply for a transfer of the shares 
to themselves or their nominee and take all reasonable steps to 
realise their security. 

Against this decree the plaintiff appealed. 

Jimiah and Desai, for the appellant. 

Jardim {Strmgman, Advocate General, with him), for the 
respondent. 

Bcott, C. J. : — The plaintiff is the Eeceiver appointed in Suit 
No. 61 of 1909 for the administration of the estate of Amba- 
ram Motichand who died in 1900 The second defendant is 
the surviving executor of tlie will of Ambaram. The first 
defendant, a Bank, is the holder of certificates and transferee 
of twenty shares in the Textile Manufacturing Company 
deposited with them as security by the second defendant. 

The undisputed facts are that after the death of his oo-exe- 
cutor in 1905 the second defendant obtained possession of the 
certificates for the shares above mentioned from the Bank of 
Bombay in which they w^ere lodged and got them transferred 
in the books of the Textile Company into his own name 
from the name of the deceased Ambaram. On the 22nd of 
September 1908 he pledged ten of the twenty shares with the 
defendant Bank, and on the 16th of October 1908 he pledged 
the other ten shares with the Bank. Upon the security of 
these^pledges he received Es. 16,000 which he fimdulently 
applied for his own use. In the case of each pledge the 
certificates were accompanied by a transfer deed signed by 
the second defendant in blank. 

' On the 1st of March 1909, the plaintiff was appointed 
I liiikim Beceiver of the estate of Ambaram and the defendant 
['* restrained by injunction from dealing with the estate in 
On the 25th of March the defendant Bank 

tbe Textile Company a letter signedJ "'feyt 
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the second defendant intimating that the second defendant 
was desirous of selling and Mr. Hogarty, one of the officials 
of fche Bank, had offered to purchase the shares and the 
defendant Bank asked the directors of the Textile Company 
to transfer the shares accordingly. Before this, however, the 
directors of the company liad received notice from the 
Eeceiver not to transfer the shares and the company accord- 
ingly declined to accede to the request of the Bank, 

The Articles of Association of the Textile Company have been 
put in evidence at the desire of this Court From them it 
appears that the transferor shall be deemed to remain the 
holder of the shares until the name of the transferee entt red 
in the register hooks of the company and no transfer shall be 
registered unless the directors approve of this transferee. Idle 
directors may decline to register any transfer of shares if they 
do not approve of the proposed transferee and the company is 
at liberty to regard and attend to any notice of any equita- 
ble right, title or interest and to give effect thereto if the 
directors think fit. 
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In this state of facts the case is not distinguishable from that 
of Moore v. North Wesiein Eomer, J., said ‘^As 

between two persons claiming title to shares in a company 
like this, which are registered in the name of a third party, 
priority of title prevails, unless the claimant second in point of 
time can show that as between himself and the company, 
before the company received notice of the claim of the first 
claimant, he, the second claimant, has acquired the full stattis 
of a shareholder; or at any rate that all formalities have 
been complied with, and that nothing more than some purely 
ministerial act remains to be done by the company, which as 
between the company and the second claimant the company 
could not have refused to do forthwith ; so that as between 
himself and the company he may bo said to have acquired, 
in the words of Lord Selborne, ‘ a present, absolute, 
unconditional right to have the transfer registered, before 
the company was informed of the existence of a better title/ 


(1) [1891] 2 Oh 59a 



3S8 


THE INDIAN LAW BBPOETS. [VOL. XXXVI. 


1911 . 


B, I). Sii^rHNA 

V. 

NATIO^^ATi 

Bank of 
India. 


For tliat propositioB the cases of Societe Qenerale de Paris v. 
Walker^^^ and Boots v. Wilhamson^^^ are sufficient autho- 
rities, and I need not refer to the cases cited by the defendants 
in aigument, which were decided previously to Societe Qenerale 
de Paris v. Walkei^'^'^ ’’ 

“ Having regard to these articles, it appears to me to be 
clear that a transferee of ^shares in the company, even under 
a transfer right on every point of form, cannot say as against 
the company that he becomes a shareholder immediately on 
the execution of the transfer, or that the company immediately 
on the sending in the transfer had only to perform a ministerial 
act. Under these ai tides the directors clearly have a right to 
consider who the proposed transferee is, and have time given 
to them within which to approve of that person as transferee, 
and if they do not choose to approve within fourteen days of 
the proposed transferee as a proper person to be registered as 
a shareholder may decline so to register* him, and the trans- 
feree will not bo a shareholder, nor has he the right to compel 
the company to make him a shareholder.... Before there was 
any approval by the board of the transfer, or, indeed, any 
consideiation by the board of the transfer at all, the company... 
received notice of the plaintifls' claim. Having received that 
notice thej properly, in my judgment, refused further to 
proceed with the transfer until the plaintiffs in this case 
obtained the direction of the Court in the action which they 
at once instituted. The Court had seisin of the matter before 
anything wm done, so far as the company was concerned '' 

“ Under these circumstances, it appears to me to be clear 
that the North Western Bank "were not so invested with the 
Ml rights of shareholders before the Steamship Company had 
notice of the plaintiffs’ claim, and have not (again to use the 
words of Lord Selborne), acquired as against the company ' a 
present, absolute, unconditional right to have the transfer re- 
i^igter^d/ The company acted rightly in the matter in not 
! with the consideration of the transfers smi in to 

[ r ^ Bmnh cfe Pam v. Walker (1886) 11 App, Oas. 80 at p, 

■' m (1888) 3S Ch. D. 486. ' 
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them after the action was commenced and the motion ,made 
to obtain the direction of the Court as to the rights of the 
parties.” 

These observations mutatis mutandis are directly applicable 
to the case now before us. The result is that the plaintiff is 
entitled to the shares. We reverse the decree of the lower 
Court and pass a decree for the plaintiff in terms of paragraphs 
1 and 2 of the prayer of the plaint. 

Attorneys for the plaintiff : Messrs. Tyahji, Dayabhai <i Go. 

Attorneys for the defendants : Messrs Little S Go. 

Decree reversed. 

B. N. L. 


APPELLATE CIVIL. 

PULL BENCH. 

Before Sir Banil StoUi JO., Chief Mj, Justice Chandavai hai , 

Mj, Justice Batchelo} and Mi. Justice Heaton. 

CrUKABAM BIN YBDU SAVANT and anotheb (obiginal Dbpendanib 1 1911. 

AND 4), AppELLANTb, NAB lYiVN BAMGHANDRA BHAGVAT (oEiaiNAL dJovember U. 
PLAiNTirr), Respondent.* 

Hindu Law — Deceased Hindu maiden — Stridhtin — Gomjietinrj hens — Father's sistei — 

Father's male gotta.ja saiMiidah five oi six degrees 9emoved-—Piefeience to 
father's sister. 

I Im tBe oasQo£ a deceased Hittdu maid on leaving surviving her iier father’s sister 
and her father’s male gotraja sajmidas five oi six degrees removed, her stridhan 
goes to her father’s sister in preference to his said male gotraja sapindas* 

Second appeal from the decision of V. M. Eerrers, Assistant 
Judge of Satara, confirming the decree of R. B. G-ogte, Subordi- 
nate Judge of Karad. 

The plaintiff sued to recover from the defendants Rs. 150 
on account of three years’ rent of certain land, alleging that 
the land originally belonged to one Nana Joti and that after 
Nana’s death it descended to his only daughter and heir 
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The defendants contended inter aha that the plaintiff’s sale- 
deed was hollow and not executed by Santai and that after 
Chandra's death t]n) defendants became her heirs. 

fl^he Kui)ordinate Judge found that the plaintiffs sale-deed 
was proved to have been executed by Santai for Es. 800, that 
Santai was Chandra’s heir, that defendants 2 to 8 were not 
bound by the rent-note executed by defendant 1 to Chandra’s 
guardian, that the plaintiff was entitled to recover Es. 150 
from the defendants and that Sant ai bad authority to pass the 
sale-deed to the jilaintiiT. The Suliordmate Judge, therefore, 
pa'-sod a decreci for plaintih awarding him Es. 150 for damages 
and cohis from tlic (UJendants. 

On ap[)oal by d( ‘fondants I and 4, the Assistant Judge 
coniirmed the deerc^o. 

])<‘f(sidants L and 4 preterrcjd a second appeal. 

Th{‘, second appeal was hcaid by Scott, C. J., and Batchelor, 
J ., who liaving referred the question involved in the case for 
the dccisioxi ot a Full Bench, the point was aigued before a 
Full Bench composed of Scott, C. J., Chandavarkar, Batchelor 
a-nd Heaton, J J, 

i¥. V. Bliat for the appellants (defendants 1 and 4) : — ^The 
Subordinate Judge started correctly by holding that the 
maiden daughter Chandra took an absolute estate from her 
father by inheritance and thus became a fresh stock of descent 
and that her heirs were entitled to the inheritance. But he 
was wrong in holding that Chandra’s father’s sister Santar 
was a gotraja sapmda and as such entitled to her property. 

. According to the rulings of this Court a paternal 'aunt is a 


Chandra, a minor, that Chandra having died unmarried, Nana’s 
sister Santai became heir and owner, that the plaintiff 
purchased the land and the right to recover rent from Santai 
under a registered sale-deed, dated 23rd J nly 1906, that the 
land was let to defendant 1 by the guardian of the minor 
Chandra under a registered rent-note, dated the 16th August 
1905, and that defendants 2 to 8 were in possession along with 
defendant 1. 
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bandhu: Mohandas v. ErisImabai<-^\ Saguna v. 8adasMv^^\ 
Ganesh v. Waghu^^\ The defendants are gotraja sapindas and 
a bandhu can never come in so long as a gotraja sapinda is in 
existence. The rnling in Janglubai v. Jetlia Appaji^*^ is 
distinguishable. There the competition was between 
pitribandhu and matribandlm of a deceased maiden. One was 
the maiden’s father’s mother’s sister and the other was the 
maternal grandmother of the maiden. 

The following texts were cited and discussed : — Baudhayana, 
placitum 80 of section 11, placita 26, 27—30 ; Mann, Chap. IX, 

placitum 187, anantoA-ah sapindadydh ( ) 

etc., “ the nearest sapinda male or female takes the inheritance 
of the deceased owner ” ; Mitakshara, Chap. II, section 11, 
placita 8 — 31, Stoke’ & Hindu Law Books, pp. 460—465, the 
expression tatpratyasanndh ( ) in placitum 11 ; 

Mayukha, Chay^. IV, placitum 23, section 10, Stoke’s Hindu 
Law Books, p. 105 , Manu, Chap. IV, verse 187, “ to the 
nearest sapinda male or female the inheritance next belongs.” 

Oojabai v. Shrimani Shahajirao Malqji Baje Bhosle^^\ 
Ma/nilal Bewadat v. Bai Bewa^^K 

Jayakar, with J. B. Qharpure, for the respondent (plaint- 
iff) — Tlie decision of the lower Court is correct. According 
to the decisions of the Court a maiden daughter takes an 
absolute estate and claims to her property have been recently 
settled by the ruling in Janglubai v, Jetha Appaji^^K From 
the scheme of the Mitakshara and the Mayukha it is quite 
clear that the authors, after mentioning the kinds of stridhan, 
indicate the general line of heirs to a married woman’s estate. 
It refers to two kinds, namely, (1) when the marriage is of an 
approved form and (2) when it is not of an approved form and 
lastly follows the provision of law as regards the estate of a 
female who dies unmarried. Yajnyavalkya uses the word kemia 
( ) which means a maiden, a virgin. 

(1) (1881) 5 Bom. 697. 

' (2) (1902) 26 Bom. 710. 

(S) (1908) 27 Bom. 610 
B 331-2 
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(4) (1908) 82 Bom. 409* 
(6) (1892) 17 Bom. Ill 
m (1892) 17 Bom. m* 
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The following texts were cited and commented upon 
Yajnyavalkya, Chap. II, verses 146, 149 ; Collection of Hindu 
Law Texts, Sanskrit Mitakshara, p. 100, lines 10 and 11 and 
p. 102, lines 16, 17 and 18 ; Mitakshara, Chap. II, placita 11, 
30 ; Stoke’s Hindu Law Books, p. 466 ; Viramitrodaya, Part II, 
placitum 9 ; Baikal’s Translation, p 241 ; Mitakshara, 
Chap. II, placitum 11, tatpmtyasanndh ( 
tatdmrena tatpratyasanndh ( )* 

Gandhi Magunlal v. Bai JadaW^\ Gojabai v. Shrimant 
Shahajirao MalojiEaje Blu)de^^\ Salluuam SadasJuo Adhilari 
Y. SitaJ)a'd'^\ Bliondu- Gurav v. Ganga'bai^^\ Lakshmi v. Dada 
Nanaji and lladhahai^^\ Budra^ni v. Iravcd^\ Lallubhai 
Bapubhai v. Mankiioarbai^'^K 

Bliat, in reply. 

Scott, C. J. When this case was first argued it was 
thought* that there might be some difiiculty in reconciling the 
dicta of Mr. Justice Telaiig in Gojahai v. Shriviant Shahajirao 
Maloji Baje Bhoshd^^ with the jiulgment of Sir Narayan 
Chandavarkar and Mi’. Justice HeBiton m Janghtbai w Jetha 
Appaji^^^ ; and for that reason there was a re-argument l)efore 
those Judges togethei with the Bench before which the case 
oiiginally came. The judgment which is about to be delivered 
by my learned colieagao will show that there is no conflict 
between Mr. Justice Telang’s judgment and the judgment in 
Jangltthai v. Jetha Appaji^^^ 

CHA>?DAVAJtKAK, J. : — The question is, whether in the case 
of a deceased Hindu maiden leaving surviving her ]ier 
father s sister and Iier father’s male gotraja sapindas five or six 
degrees removed as competing heirs, her stridhan goes to the 
father’s sister or his male sapmdas ? 

The question of inheritance to a Hindu maiden was con- 
sidered by this Court in Jangltthai v. Jetha Appaji^^^ and it 

(1) (X899) U Eom. 19’2 at p. 213. (6) (1879) 4 Bora. 210. 

es) (1392) 17 Bora. 114 at p. 117. (c) (1903) 2S Bom. 82, 

C^) (1879) 3 Bom. 353. (7) (1876) 2 Bom. 388 at p. 422. 

(4) (1879) 3 Bom 369. (1908) 32 Bom. 409, 



YOL. XXXVL] BOMBAY SEEIBS, 


848 


was held there that, in default of either brother, mother or 
father, the heir to her stridhan wbb her father’s nearest 
sapinda. That rule of law was held in that case to rest on 
the ground that a Hindu maiden, dying without leaving 
brother, mother or father, as heir, must be treated, for the 
purposes of succession to her stridhan, as a -woman married 
according to one of the unapproved rites, and dying childless. 

In the case of such a woman, the law, according to the 
Mitakshara, is that her stridhan shall go, in default of her 
father, to hh nearest sapinda {tatpratyasanndh) , Both accord- 
ing to the law under the Mitakshara and the Mayukha, as 
established by a series of decisions of this Court, of which the 
leading authorities are Sakharam Sadashiv Adhikari v. 
8itabai^^\ Dliondit Gurav v. Gangabai^^\ Kesserbai v. Valah 
Baoji^^^^ and Bliagwan v. Wafubai^'^\ the father’s sister would 
become entitled to the stridhan of the deceased maiden as his 
nearer heir. As was pointed out in one of the cases just cited, 
the law in this Presidency as to the sister of a propositus rests, 
not solely upon either the Mitakshara or the Mayukha, but 
conjointly upon both. 

But it is contended that the rule of the Mitakshara, which 
states in terms that the father’s nearest sapinda shall inherit 
in such a case, has been interpreted by the Mayukha otherwise, 
as meaning, that is, not the father’s sapinda, but the woman’s 
sapinda through her father ; that, according to that interpre- 
tation, the father’s sister is not a sapinda but is a handhu of 
the woman herself; and that the appellants, who are his 
goiraja sapindas, become her heirs, because they are also her 
own sapindas. 

This interpretation, it is further urged, has the merit of 
harmonising the Mitakshara and the Mayukha with each other, 
and in support of it the observations of Telang, J., in GogabaVs 
case^^^ and in Manilal Bewadat v. Bai Bewa^^^ are relied upon 
by the learned pleader for the appellant. 
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As to Qojabai’s case, Telang, J., expresses no final opinion on 
tlie meaning of the Mayukha’s interpretation of the Mitakshara 
rule. He points out, however, that “ it is possible to 
harmonise them, if both the Mitakshara and the Mayukha are 
understood to refer to the same heirs, only by different 
descriptions — the Mitakshara describing them as the sa/pindas 
of the husband, the Mayukha as sapmdas of the wife in the 
family of the husband.” Telang, J., has not gone on to con- 
sider how both mean the same heirs. 

In the other case cited, Manila! Bewadat v. Bai Bewa^^l, 
Telang, J., was combating the view expressed by Mr. Mayne, 
in his Hindu Law and Usage, that, according to the Mayukha, 
where a woman dies, leaving stridhan which is not of the 
technical kind, being her inherited property, that property 
must bo treated as reverting, on her death, to the male from 
whom it was inherited by her, and that it must, therefore, go 
to his heirs after her. Telang, J., points out that there is no 
warrant in the Mayukha for this view and that Nilakautha 
discards it in the passage in Chap. IV, section 10, placitum 28. 
There, observes that learned Judge, (pp. 763, 764) “ in dealing 
with the devolution of stridhan in default of the husband, 
Nilakantha states the view of the Mitakshara, which might be 
supposed to be that it goes to the husband’s relations as such, 
and then proceeds to point out that such a supposition would bo 
incorrect, and finally lays it down that the Mitakshara must 
be construed m a sense identical with his own opinion, which 
is that the heirs to succeed are the heirs to the woman herself, 
though her heirs in the husband’s family.” Prom this it is 
clear that, in the opinion of Telang, J., Nilakantha thought 
that the Mitakshara might be supposed to be at variance with 
his doctrine, and that his explanation was intended to show f 
that the supposition was incorrect— that, in other words, he 
m#at the same heirs whom the Mitakshara had in view. 
tPelang, J., did not address himself to the further question 
which arises on the Mayukha’s explanation of the Mitakshara 
rule, whom does Nilakantha mean as the heirs of the woman 

, • i 17 Bom. 768 at pp. 768 and 764. 
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through her husband in his family ? A consideration of that 
question was not necessary for the purpose of combating the 
view of Mr. Mayne. Mr. Mayne said that the stridhan 
reverted to the last male owner as the propositus according to 
the Mayukha, and that his heirs took the woman’s non-teohni- 
cal stridhauj not the woman’s own heirs. Tolang, J., answered 
that Nilakantha’s doctrine was that the woman was the 
proposita because her heirs in her husband’s family took 
the stridhan. Now, a deceased woman does not cease to be 
the proposita merely because her sapindas are the same 
without distinction as the sapindas of her husband or of her 
father, according to the Shastras. According to Mr. Mayne’s 
view, the woman disappears altogether. According to 
Telang, J., she remains as the proposita. The fact that 
she so remains is not inconsistent with the fact of her 
sapinda being the same as her husband’s or her father’s. 
For instance, in the case of a male, his father’s baridhus 
come in as his heirs in default of his own bandhits. That does 
not mean that the male in question ceases to be the propositus. 
All it means is that his father’s handhus become his heirs as 
his own handhus. 

A careful and close examination of the language of the 
Mitakshara and of the Mayukha on the subject now under 
discussion becomes necessary for the purpose of the question 
arising in this case. 

First, as to the Mitakshara. The passage is in plaoitum 11 of 
Ohap. II, section 11, Stoke’s Hindu Law (p. 460) : — 

Of a woman dying without issue as before stated, and who 
had become a wife by any of the four modes of marriage 
denominated Brahma, Daiva, Arsha and Prajapatya, the (whole) 
property, as before described, belongs in the first place to her 
husband. On failure of him, it goes to his nearest kinsmen 
(sapindas) allied by funeral oblations. But in the other forms 
of marriage called Asura, G-andharba, Eakshasa and Paicacha ; 
the property of a childless woman goes to her parents, that is, 
to her father and mother. The succession devolves first (and 
^ tlio reason has been before explained), on the mother, who is 
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virtually exhibited (first) in the elliptical phrase ‘ pHrigmni,’ 
implying ‘ goes (gachhaii) to both parents (pitarau) ; that is, 
to the mother and to the father.’ On failure of them, their 
next of kin take the succession.” 

The original for “ to his nearest kinsmen ” in the above 
quoted passage is tatpratyasarmanam sapindanam, which 
translated literally is : “ Of the nearest sapindas thereof ” The 
original for the words “ their next of kin ” in the last sentence 
of the same passage is “ tatpratyasajmanam ” (“ of the nearest 
thereof ”). 

It is contended by Mr Bliat, the learned pleader for the 
appellant, that the words “ tatpratyasanndh ” in either case 
moan her nearest “ kinsmen,” that is, of the woman, who is the 
proposita (the kutastha, to use the word familiar to the com- 
mentators), not, as in the translation, “his,” meaning, the 
husband’s or the father’s. The nearest antecedent to the 
pronoun tat is the husband or the father ; and the rule of 
grammar in Sanskiit lequires that the pronoun should be 
referred to that antecedent 

That is how the Vira Mitrodaya understands the Mitakshara 
rule (Q. Sarkar’s Translation, p. 240). Where the word 
tat is intended by the context to refer not to the nearest but a 
remoter antecedent, the commentators are as a rule careful to 
point that out, as, for instance, where the Vira Mitrodaya says 
so in another connection at p. 243 of Mr. Sarkar’s Translation 
(paragraph 14). Balambhatta also interprets the Mitakshara 
rule now under discussion in his commentary on the Mitak- 
shara in the same way as the Vira Mitrodaya. He says 
“ In the case of asura and the like forms of marriage, it becomes 
paternal. This expression ‘becomes paternal’ is used as [ 
(being) elliptical for the text : ‘ In default of her issue, it is 1 
desired by her mother and father.’ In default thereof, that is, • 
i:d default of both of them in the order stated, it goes to the J’ 
■; ‘ Sparest Jsinsmen of both. That is the meaning.” j > I 

. I ^B^ambhatta reasons as follows : — Yajnyavalkya’s text, qij fli 
jl^^ilbjMtof inheritance to the stridhan of a woman 

childless, merely says that it goes to her husband, if she was ■ 
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married in one of the approved forms, but that it goes to her 
father, if her marriage was in one of the unapproved forms. 
The Mitakshara adds to that, that in default of the husband in 
the one case, and in default of the father in the other, it goes 
to the husband’s nearest sapmda ” m the former and the 
father’s “ nearest sapinda ” in the latter. Yajnyavalkya does 
not mention either the husband’s or the father’s sapindas. 
How does the Mitakshara get them What is the Mitak- 
shara’s authority for adding to Yajnyavalkya’s text what is 
not specified in it ? Balambhatta answers that the Mitakshara’s 
authority is the well-known canon of construction that a text 
should be interpreted, not literally, but by the light of the 
implied meaning which it has received from usage or popular 
understanding. The canon is patha hamat artlia Jcramo 
haliyan. This canon is called by Balambhatta the rule of 
Xlhhaya Shesha^ according to which the use of a word includes 
and incorporates something besides what it literally imports, 
that something being understood So husband ”, explains 
Balambhatta, means “ husband and his nearest sapmda ” ; 

father ” means father and his neaiest sapmda ”. 

The Mayukha deals with the same question as follows : 
Where the woman was married according to the approved 
form, and she dies childless, her stndhan goes to her husband ; 
if she was married according to one of the unapproved forms, 
it goes to her father. In default of the husband in the former 
case, it goes to the person who is her neai’est sapinda ‘‘ through 
kito ; in default of the father, in the latter case, it goes to 
the person who is her nearest sapinda through ” the father. 
And these two propositions are laid down m the Mayukha on 
the authority of the well-known rule of Manu, which is invoked 
wherever no express rule of inheritance is laid down in the 
Smritis : “ The wealth of the deceased shall belong to his 
nearest sapinda.'' 

This statement of the rule by the Mayukha that, in default 
of the husband, the stridhan of the woman shall go to her 
nearest sapmda through him, and that, in the other case, in 
clefaqlt of the father, it shall go to her nearest sapmda through 
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him, creates an apparent discrepancy between the Mayukha 
and the Mitakshara, because the latter speaks of the husband’s 
nearest sapmda and of the father’s nearest sapinda^ whereas 
the Majukha speaks of the woman’s nearest sapmda through 
her husband and her nearest sapmda through her father. 

The Mayukha goes on to explain that there is no discrepancy^ 

To understand clearly the Mayukha’ s treatment of the 
subject, it is necessaiy to answer the question which at the 
outset arises. Why does the Mayukha give an explanation 
of the Mitakshaia rule, if the former had understood the rule 
as meaning what the latter in terms says, viz., that the 
husband’s nearest sapinda, and the father’s nearest sapinda 
are, according as the marriage is of the approved or of the un- 
approved form, the same as the woman’s own nearest sapinda 
in the husband’s family or the woman’s own nearest sapinda 
in the father’s family 

The explanation was called for by the objection or com- 
ment to which the Mitakshara had seemingly lent itself. 
When a Hindu dies and the question arises, who is to inherit 
his estate, the Hindu Law says that, as a general rule, it shall 
be inherited by his sapindas. It is he who is the propositus 
and the heirship must bo determined with reference to him. 
The heirs specifically enumerated in the texts are Ms heirs 
first ; where the specific list is exhausted, Mann’s general rule 
on the subject oi inheritance applies, and that rule says that 
the inluiritance shall gu to him Avho is the nearest sapinda of 
the deceased. 

Nov\', the Mitakshaia’s rule as to succession to a woman, 
who has died cliiidless, seems as if it disregarded the general 
rule of lav/ above mentioned, because, m the case of such a 
woman, the Mitakshara says that, if she was married in one 
of the approved forms and she dies childless and husbandless, 
her stridhan shall go to the hushand's nearest sapinda surviving 
her, not to Jier nearest sapinda surviving ; and that if she was 
married in one of the unapproved forms, and dies childless 
and fatherless, her stridhan shall go to her father* s nearest ■ 
sapinda surviving her^ not to her nearest sapinda surviviugi ' 
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In other words, the Mitakshara’s expression of the rale makes 
in effect either the husband or the father the propositus, the 
determining factor of heirship, and thereby seems to depart 
from the aboyementionod principle of Hindu Law. That way 
of expressing the rule creates an apparent anomaly. 

The Mayukha expresses the same rule in another form with 
a yiow to remove the seeming anomaly so as to be free from 
the comment which the Mitakshara's expression might be 
supposed to invite. What the Mitakshara calls the nearest 
sapinda of the husband of the woman and the nearest sapinda 
of the father of the woman, the Mayukha terms the woman’s 
nearest sapinda through her husband in the one case and the 
woman’s nearest sapinda through her father, in the other case. 

But that gives rise Lo a question : — Are not the Mitakshara 
and ihe Mayukha at variance with each other, then, on this 
point ? 

The Mayukha goes on to explain that there is no variance 
if care is taken to comprehend the meaning of its exj)ression 
of the same rale, a woman’s nearest sapinda through 
her husband or through her father. 

The Mayukha explains that in order to get such a sapinda, 
we must enter the hula or family of the husband or the father, 
with the husband or the father as the dwara or door. 

Now, these two words, hiUa or family, and dwara or door, 
used by the Mayukha, are intended to explain that the 
htisbtod’s or the father’s sapindas are primarily the same as 
the woman’s sapindas. 

First, as to the word hula. That word and the word gotra 
are sometimes synonymous. There is a distinction in point 
of hula and gotm as between a Hindu male and a Hindu 
female. 

In the case of a male he is regarded as an independent 
personality, with the ancestors of the father reborn and 
reproduced in him. So again, the son, according to the 
Shastras, is his own father reproduced by his mother. Hence 
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tlie mother is called Jajja, she who reproduces her own 
husband in the form of a son®. Though by birth he obtains 
the Mia or gotra of his father, yet the Itila or gotra is Ms 
without reference to the father’s. It is the same with his 
Mia or gotra as with his interest in ancestral property. That 
interest he acquires by birth independently of his father. 
To find out his lula or gotra, the father is not the guide or 
door. As Nilatantha says in the Vyavahara Mayukha in 
the Chapter on Adoption ^ ^ p. 45 

“Paternity and Srpmdaship are not necessarily co-extensive, 
so that the absence of the one might lead to the absence of 
the other ” (Mandlik’s Hindu Law, p. 63, lines 30 and 31). It 
is otherwise in the case of a female. The general rule as to a 
woman is that she has no independence, in whatever state she 
bo, whether married or unmarried. She is dependent on her 
liusband, if married ; on her father, if unmarried. Her right 
to acquire property and to succession has been a much debated 
question in Hindu Lau and was e.stab]i shod gradually and by 
sfagis an exception to the general rule as to her complete 
stato ot d<'i)ond( lice. Yajayavalkya says in verso No. 85 in 

the section on Eiluals that a woman can never be independent 

and the Mitakshara acc'- pts that as the rule. She is dependent 
on the f.rtlur betorc! mariiage, on the husband after it (see 
p. 23 of the 3rd Edition ot Moghe’s Publication of the Mitak- 
shaia). Answ'criiig the ijuestion— “ What debts of her husband 
is a woman liable to pay ’’ 9— Vijnaneshwara in the Chapter 
on Debts points out what those debts are and says : — “ This 
does not mean that a woman cannot possess property. All 
it shows is her dopondcnco.” And that, he continues, he will 
explain more fully in dealing with partition (p. 139). On the 
subject of partition, he reiterates the view that the fact of & 


(The mioestors o£ a m-ui aro torn again in the form of a son to him) ; tL 

Milaksliara, Bird Edition, by Moghe, p, 284, 

fivJifqr 


(Tbo I^tit'ikshara, 'Ird Edition, p. 15): 

generator by wliom the hubbimcl is reborn,’’ 


‘‘She becomes her husband’s 
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woman owning wealth is not inconsistent with her dependence 
(pp. 142 and 143 of Moghe’s Edition). In establishing the 
right of a widow to inherit her husband’s property he expresses 
the same view. In commenting on Yajnyavalkya’s text that 
the King shall not entertain any litigation as between a hus- 
band and his wile, Vijnaneshwara points out the exceptions 
to that rule and says — As to women, adjudication (by the 
King) is allowed in the case of the wives of milkmen, liquor- 
sellers and the like on account of their independence From 
that it is to be iindeistood that in the case of other women of 
families, there can be no entiertaining of disputes, while their 
husbands are alive, owing to their dependence ” (p. 132). 

If a woman is dependent, then comes the question — 'What 
is her hula or got}a,i.e,, her familj ^ On whom is she 
dependent for that ^ This has been a moot question among 
the Smriti wiitcrs, and iL is discussed by Vijnaneshwara in 
the section on Eituals {AcJicua) of the Mitakshara (See 
p, 76 of the 3rd Edition of the Mitakshara published by Bap 11 
Shastri Moghe ) Vijnaneshwara points out there, that there 
are two divergent views on the subject --one view is that a 
married woman’s gotra is that of her husband ; the other that 
it is the gotra of her father Vijnaneshwara reconciles these 
two views by explaining that the former view applies to a 
woman who has been married according to one of the approved 
forms ; and that the latter applies to one married according to 
one of the inferior rites. 

As to an unmarried woman, her got^a is that of her father. 
See a Smriti of Paithmasi cited by Apararka : 

(the Anandashrama Series Edition, p. 908) 

It follows from this that to ascertain the kula or gotra of a 
*woman, she must be treated as being dependent upon, sub- 
ordinate to, and identified with either her husband or father, 
according as she is married or unmarried. This mode of 
ascertainment is adopted in her case, not in the case of a male. 
In his case, he holds his Jctila or gotra in his own inherent 
right. In her case, she has none except with reference to her 
dependence upon her husband or her father. When a male 


1911. 


N VB1Y4N 
Rim- 

CPt\NDK\. 



352 


THE INDIAN LAW EEPOETS. [VOL. XXXVl. 


1911 . 

Tukabam 

V 

Habayan 

Ram- 

CHAB0BA. 


dies, it is nowhere said that to ascertain his heirs we must 
enter the family of another person with that person as the 
door. The deceased man is himself the door and the heirs are 
pointed out by himself. Not so in the case of a woman dying 
childless. 


When, therefore, the Mayukha speaks of a woman’s nearest 
scipmda through her husband or through her father as the 
nearest sapinda whom wa get as we enter the husband’s or 
the father’s family {liila), with the husband or the father as 
the door for entrance, the moaning is that for her nearest 
siqniidu we must search for the husband’s or the father’s own 
sapmda She is not the door for entrance ; it is her husband 
or lather. He is the way — not she. If we enter with him as 
thj doot, W’c must look out for his hula, i.e., his family 
{tatkiile), and then ask who are in his hula or family, Ac., 
who are his sapindas. They are her sapindas also. 

Then the question is, is the husband’s or the father’s sister 
in the Xiufa 01 the husband or the father*'' The answer must 
bo in the ailiiinative, because, in bringing in the sister as heir 
to her deceased brothel nest after the grandmother and before 
the other sapindas, the Mayukha cites as its authority a text 
of Bi iliaspati, which says ; — 

“ Where a childless man (leaves) several clansmen, Sahulyas 
(kinsmen) and Bandhavas (relations), whoever of thorn is the 
nearest lakes the wealth (of the deceased) ” (Mandlik’s Hindu 
Law, p 81). 

Now, the word Sahulyas ustd in Brihaspati’s text is a com- 
pound of two words, samana (which means “the same”) and 
hula (which means “family”) The Mayukha brings the 
sister in as a gotraja sapinda, because she is of the same’ 
hula or family as her brother. It expressly says that her right 
is founded on her gotrajatva, i. e., the fact of her birth in the 
0Qfra or family of her brother. 

• i .'ITtoat, again, is not the only place where NilaAantha in the ^ 
establishes the sister as a member of her brother’s 
hula for the pm-poscs of inlioriLanco. In the concluding iiortion 
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of his Chapter on Eetimoii,he cites a text of Madana and a text 
of Brihaspati which ordain that, under certain specified 
circumstancesj the si&ter shall take the share of her brother, 
when ho has died as a copaicenei (The Mayiikha : 

Eao Saheb Mandlik’s Edition, p 5S See also Sahharam 
SadasJuv Adlmhari v ) 

So also the sister is m the hula of her brother and is his 
gotraja sapincla, according to the Mitakshaia, as interpreted by 
Nanda Pandita and Balambhatta. These latter say that 
the word sister is included in and implied by the word 
“ brothers ’’ in the rule as to obstructed succession It was 
on that account mainij that this Court held in the earlier 
decisions that the sister comes m heir (gotuija sapmda) to 
her brother immediately alter the grandmother, under the 
Mitakshaia. 

So much for the woiJ lula. Now, it may be urged that a 
woman's nearest sapmda in her husband’s or father’s family 
or hula need not necessarily mom the husband’s or father’s 
nearest sapinda. The woman, being fche fioposua, wo must, 
it may bo contended, seek for her nearest sapmda in the said 
family ; and if that be the case, the sister must go out of the 
htUa. 

Therefore, to make his explanation more emphatic and free 
from all ambiguity, Nilakantlia finther explains that we,^inst 
seek the nearest sapmda of the woman in her husband’s or 
father’s hu’^a or family by entering that family with the 
husband or the father as tlie dwara^ which means door or 
way. This word dwara conveys here a sense stronger than 
the English word ‘through.” This is not the only place 
where Nilakantha uses this metaphorical expression For 
instance, he defines day a (joint divisible estate) as that 
species of property '' which has come from the father or mother 
as the dwara or door ” Dwara, therefore, indicates the stock, 
the source. 

This significance of the word as used by Nilakantha is 
further illustrated by his use of it in his Shraddha Mayuhha. 

^ (l) (187C) 3 Bom, 353 at p. 362 
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There, discussing the question of the right of a Hindu woman 
to perform what is called the parvana shraddka of her father’s 
ancestors (“ a ceremony in honour of ancestors perfoimed at 
the conjunction of sun and moon ”) where the father has no 
sons or grandsons, Nilakantha says : “ If her father is alive, the 
parmna is absent in her case, because of the absence of the 
door.” That means that the right to perform the ceremony 
arises on the father’s death. The father’s death is the door 
whence the right flow^s. 

Even more clearly illustrative is the use of the word dwara 
or door in the Mitakshara as conveying that meaning. Ex- 
plaining the Smiiti of Ya]nya\alkya that “ where in a joint 
family there are several copaicencrs, each having more than 
one son, the sons of each get at partition, the share which their 
father could have got ; ” L e , per stirpes, not per capita, Vijna- 
neshwara in the Mitakshara says, as translated by Cole- 
brooke Although grandsons have by birth a light in the 
grandfather’s estate, equally wiili sons; still the distribution of 
the grandfather’s ptoporty mipt be adjusted through tlieir 
fathers, and not with leforcncc' to thcmschos : ” Stoke’s Hindu 
Law Books : I’he Mitakshara, Chap i, section 5, placitum 2. 

This translation does not bring out clearly the force of the 
original. 1 -v^ould translate it as lollows . — 

** Though the ownership of grandsons in the grandfather’s 
property jointly with the sons is laid down as the lule, yet their 
(grandsons’) shares in the grandfather’s property are to be 
determined solely with their fatheis as the door, not in their 
own right.” ^ 

This means that for ascertaining the shares of the grand- 
sons we must find out what share belonged or would have 
belonged to their father. The father as the door of the 
share means the share as belonging to him. So also a hula or 
fegmly with the husband or the father of a woman as its door 
Smeans a family derived from and belonging to the husband or 
the father, a family of which ho. is the Ava\’, for the oscertain- 
menl of her sapindas in w'hicii llic woman is dependent upon 
and merges in him as if ho w^as the propositus, standing in her 



VOL. XXXVI.] BOMBAY SBEIES. 


355 


place and pointing the way. That is so, becanse a woman’s 
sapindas are the same as her husband’s or her father’s 
sapindas, as the case may be, according to the form of 
marriage. 

The same conclusion is arrived at in another way. Both 
according to the Mitakshara and the Mayukha, where a married 
woman dies childless, her stridliaji goes to her husband, if 
she was married in one of the approved foms ; but it goes to 
her father, if she was married in one of the unapproved forms. 

In the former case, in default of the husband, says the 
Mitakshara, the property goes to “ the nearest sapinda of the 
husband” Tire Mayukha says, it goes to the woman’s nearest 
sapinda through her husband— to use the very words of the 
Mayukha’s gloss nearest to tho voir an, with tho husband as 
the door Oiud in his 7. ula or family. 

In such a case ihae can bo no question but that the woman’s 
nearest relation is the same as hor husband’s noarcst relation. 
PiDpinquity is idomical for the two and tiro husband’s sister 
would be ncas t r to the weman and also to her husband than his 
other sapindc^ except his grandmother The wife and the hus- 
band stand identified in that respect That is exactly what 
Telang, J , said in Gojahads case ; “ The wife having by her 
marriage been Lorn again in the husband’s family and having 
become halt the body of the husband, the' sapinda s of the 
husband necessarily become her sapindas and their degrees of 
propinquity to the husband and wife must be held to be 
identical.” 

So far the Mitakshara’s rule in effect becomes the same as 
the Mayukha’s explanation. Both agree and moan the same 
heirs. 

Then comes the same rule in its application to the woman’s 
nearest relation through her father in his family. It is one 
and the same rule composed of two parts, the first applying to 
the woman in relation to hor husband, the second applying to 
her in relation to her father. The relation to the husband 
arises in the approved, which are the principal, or leading 
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inferior forms. Now, ib is a canon of construction, according 
to the Mimamsa (law of interpretation), that where two cases 
are mentioned together, one of which is the leading and the 
other subordinate, the same mjaya or law must apply to the 
latter, unless the rule directs otherwise This canon is called 
the law of the loaf and the staff” and is rofeirod to and illus- 
trated in the Mitab&haia, placiia 6 to 11, Ohap I, section 9 
Applying this canon to the rule "we aie discussing, if in the 
principal case of mairiago, the wife’s sap%ndas are the same as 
the husband’s without distinction, the same must have been 
intended as bctw^cen a daughter and her father also. Again, it 
is anotlmr rule ol con‘diuction in Hindu Law that when the 
same WO] d IS used of two or more objects and in the same 
connection, it must bear the same meaning as to all of them in 
the absence of express direction to the contrary^^h If dwam 
and kula moan the identical heirs for husband and wife, they 
must mean that also for father and daughter. ' ^ 

If it be urged as against this thai as between a husband and 
wife, Ihe tc^xts expussh ‘'v (hat Oicj mo one, whereas there 
is no text which ihe iiinc of a daughter with reference to 
her father, the answer is that in ihe case of an umnaiTied 
wonran or of a woman maiiiod accoiding to one of the 
subordinate foriuj, tln^ Ihcory is that she is dependent upon 
and meiged ui the f ither in vntuc of her dependent condition. 
When the rule we are row discussing says that a woman, 
married in one of the appioved forms, shall heave for her 
mpindm her limhand’s sapm fas in his family, and that these 
are to be the same for her as for Mxn, and then the rule says 
that if the woman w'ere mainecl according to one of the inferior 
forms, he£sfq)mdt(s thiough her failier in his family shall take 
her estate, the leather is brought in as taking the place 
which the husband would have taken, if the marriage had been 
in one of the approved or principal forms. What applies to 
ite imsband must apply, therefore, to the father. 

W the nda ib 

'y 1 . ffifae Milatekara, Sis^ Idikon, by Mogbo, p, SI. 



VOL. XXXVI.] BOMBAY SEEIES. 


S57 


Wliat I have said so far appears to me to bring about in a 
reasonable manner harmony between the Mitakshara and the 
Mayukha on a line of reasoning based upon and supported by 
the recognized rules of construction and principles in Hindu 
Law. • 

In order to adopt the other view urged for the appellant, we 
must put a forced construction on the plain language of the 
Mitakshara. We must wrest its words from their clear mean- 
ing, and that, not because the grammar or any sensible and 
well-known rule of interpretation requires it, but because Nila- 
kantha arbitrarily pronounces for it. There, again, we must 
first construe Nilakantha's language itself as necessarily mean- 
ing that the Mitakshara’s words must be wrested from their 
plain sense. Before we so construe Nilakanth a’ slanguage, we 
must be cleaily satisfied that he does mean vhat is attributed 
to him by the argument. If any doubt arises, if his explana- 
tion is reasonably capable of the constiuction which I have put, 
we must yield to that as making sense both of what he says 
and of what the Mitakshaia says and haimonising them 
without violating grammar and tbe settled rules of construc- 
tion and religion in Hindu Law Further, assuming that the 
Mayukha’s rule is in tcims diffeient from that of the Mitak- 
shara, and that Xilakantha understood the latter in a sense 
not warranted by the grammar of the Mitakshara’s words, it 
is impossible to harmonise the two with each other in a 
reasonable manner, and where that is not possible, the 
Mitakshara must prevail : Kri&hnaji VyanUesh v. Pandu- 

It may be iirged^ — if Nilakantha meant the sapindas of a 
married woman to be the same as those of the husband or the 
father according as the mairiage was in the approved or 
unapproved form, why did he not cut short the whole discus- 
sion by saying so in a few words instead of conveying his 
meaning in a somewhat circuitous way likely to be misunder- 
stood and calling for some dissertation to understand him ? 
The answer is very simple, If ha had said that, he would 
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have left the matter where the Mitakshara had left it and the 
question — Why should a woman’s husband’s or father’s 
sapinda and not her own inherit her shared— would have 
remained unanswered. Nilabantha like all other commenta- 
tors (Nibandhakars) on Hindu Law takes it for granted that 
the student of it knows certain well-known principlos of the 
Shastras which govern that law, such as those about htda and 
gotra and the status of women ; they also assume knowledge 
on the part of the student of the recognized principles of 
construction and the meaning and significance of such words as 
dwara and Jaila. 

Besides, Nilakantha had to explain away the seeming 
anomaly of the Mitakshara’s expression of the rule and bring 
it by his explanation into formal and substantial conformity 
with the general rule to which I have referred above. Th# ^ 
objection itself in the form of a question I am noticing may bo 
fairly met by a counter-question. If Nilakantha meant by a 
woman’s sapindas through her husband or through her father 
sapindas as distinct from the liusband’s or the father’s own, 
why did he not say so? A lew words would have sufficed for 
his purpose in that respect, and the explanation he has given 
by means of such expi essions as “the husband or the father 
as the door ” and “ the family of the husband or the father” 
would have been unnecessary. 

The conclusion at which J have arrived is confirmed by one 
single ]?rinciplo which studiously runs through the scheme of 
succession to a woman’s strltllum. I have already pointed out 
that under the Hindu religion and the law flowing from it, a 
Hindu woman is a dependent being — dependent upon the 
father before marriage, dependent upon the husband after it. 

As Hindu society advanced, the tights of a woman also 
advanced by gradual and successive stages. First, her right 
to acquire property and hold it as her own wealth was 
established; her right as heir was also gradually acknow- 
IMged. A striking feature of the scheme of succession 
||> her drUMn is that her children and grandchildren || 
m her first heirs. So far she stands op 
the same level as a male; her newly acquired independence 
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is preserved. She stands as much as the male as a 
projJosita in her own right. She is her own door for her own 
kiila. But then comes the parting of ways ; when the point 
as to her issue has been reached, and she dies childless, her 
dominion and consequently her capacity as a proposita become 
merged. This is expressly stated in a S?nrzth cited by Nila- 
kantha in the Chapter on Partition in the Vyavahara Majmkha : 

qfei: p. 33 , i. e., “ If there be 

issue, the lord of the wife is not the lord of her wealth 
(Mandlik : p. 38, line 23, and p. 39, line 1) . The law speaks as 
if it said to the woman ; '' Thus far you are acknowledged as 
an independent entity, but if you die childless, you must go 
back to what is your original position, the state of dependence 
on either your husband or }our father — on your husband, if 
^ou were married in the approved form, because according to 
that form, j^ou wore given away into his family ; on your father, 
if you were married in the unapproved form, because under 
that form marriage did not take you out of his family, there 
being no giving away in it. So, if you die childless, you sink 
into your original position and merge in as being dependent 
upon your husband or your father for the purposes of succes- 
sion to your estate.” 

If we are to seek for warrant in the nature of texts in Hindu 
Law for this treatment of woman, according as she dies 
leaving children or dies childless, we have it in the well-known 
theory that progeny is the sacred purpose of a woman’s life, 
'f hat doctrine will be found referred to in the Mitakshara and 
in Nilakantha’s Samskara Mayukha in more than one place — - 
in the former especially in the section on Eituals, where 
Vijnaneshwara takes up and explains the Vedic prayer to Indra 
which women offer at marriage. The prayer is in the words 
^^Let us obtain issue Vijnaneshwara explains 

the same doctrine also where, in the same section, he 
points out that women ought to bo maintained, supported, and 
protected, because they are for the acquisition of progeny and 

religious merit : See 

Moghe’s Publication, 3rd Edition, pp. 20 and 21). 
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The same principle underlies the rule as to succession to a 
maiden. Her brothers come in first as heirs to her strklhcm, 
because she is their bhagini — she who shares with her 
brothers.” In default of brothers, come the parents, the 
original state of dependence is revived, and she sinks into her 
parents. 

For these reasons, I am of opinion that the lower Courts 
have rightly held the sister of the father of the maiden in the 
present case to be heir to the maiden’s stridlian, in preference 
to his gotraja sapindas five or six degrees removed. The 
decree under appeal must, therefore, be confirmed with 
costs. 

Scott, 0. J. “T agiee. 

Batciielob, J. . — agree. 

Huaton, j. I concur. 

Decree confirmed, 
a. B. B. 
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lltjme M7 * Justice Utmell mid iU/ Justice Chandavarkan 

NATHUBIUI NABxlNDAS (original OproNrNT No 2), Appellant, 
MANOBDAS LALDAS and another (origin vl Opponent No. 1 anu 
Applicant), BESPONDrMS.* 

Civil PiooeduTB Code {AH ¥ of I90S}, sections 96, 100 — Lan I Acgimihon Act (I of 
IB9$), sections B3, Ji — Lan l-^Co mmho} ij avq^nisition — Compensation — Award hy 
Assistant Judge — Appeal to the Distnd Judge — Second appeal — Piactice and 
procedure, 

Wliero an award is made by the Aisibtaiife Judge imdei tho proTisions of the Land 
Aoquisl'lion Act, 1894, and there has been an appeal to the District Judge, no second 
appeal can lie from the appellate decision* 

Sbcond appeal from the decision of P. J. Talyarkhan, 
Judge of Than®, confirming the awards made hy 
; A, W* "Varley, Assistant J udge of Thana, 

i ^ t^hjeeedings under the Land Acquisition Act, 1894. 


* Second Appeal No. 9J6 of 1910. 
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Certain lands were compulsorily acquired by Government, 
for which the District Deputy Collector of Bassein awarded 
Es 2,005-0-5. A dispute having arisen as to the right to receive 
it between the opponents, Manordas and Nathubhai, he referred 
the question under section 30 of the Land Acquisition Act, 
1891, to the Assistant Judge of Thana. The learned Judge 
awarded the whole sum to Manordas ; and this award was on 
appeal confirmed by the District Judge. 

Nathubhai preferred a second appeal. 

At the hearing a preliminary objection was raised that the 
second appeal did not lie. 

O. 8. Bao, Government Pleader, for the respondent.— I take 
a preliminary objection. The Land Acquisition Act contem- 
plates only one appeal. In this case, an appeal was filed in 
the District Court and there the right of appealing was 
exhausted. Hence a second appeal cannot lie. Moreover 
there is no decree in this case. The proceedings are a kind of 
award : see Nilkanth v. Collector of Thcma ^^'^ ; Laddha 
Ebrahim^dj Go. v. Assistant Collector, Poona®. 

P. B. Shingne, for the appellant.— Section 54 of the Land 
Acquisition Act contemplates an appeal to the High Court and 
therefore nothing in the Bombay Civil Courts Act can deprive a 
party of his right of appealing to the High Court. If section 
51 is read along with section 118 of Civil Procedure Code, even 
in a case where a first appeal is preferred to the District Court, 
an appeal will lie to the High Court and the appeal will have 
tq be considered even on facts. When the lower Court passed 
a decree in the case, the matter ceased to be an award. Com- 
pare the case of Balarcm Bkramaratar Bay v. Sham Sunder 
Narendra <-^'> ; Zamindars of Dhary. Eana’-^h 

Bussell, J . ; — This case raises an important and difficult 
question. Two references Nos. 5 and 7 of 1904, under the 
Land Acquisition Act I of 1894, were decided by the Assistant 
Judge of Thana, who in No. 5 ordered that the whole amount 
of the award, vn., Es. 2,005-0-5, should be paid to the mort- 

h) (1897) 22 Bom. 802. (3) (1896) 28 Oal. 626. 

® (1910) 86 Bom. U6. (4) pgoe] p. e. No. 68 of 1906 (Oiv.). 
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gagoe Manordas Laldas, oach. party boaring his own costs, and 
ill No. 7 confirmed the Collector’s award, Manordas having 
objected tliat the amount awarded by the acquiring officer was 
too little. 

Appeal No. 328 of 1909, of the District Pile, was decided by 
the Acting District Judge of Thana who dismissed it 
with costs. 

The above second appeal has been filed m this Court and the 
preliminary objection is raised by Mr Eao, for the respondent 
No. 1, that no second appeal lies, and he relies in the first place 
upon section 31 of the Land Acquisition Act. That provides 
that : — 

Subject to the provisiom of the Oode of Givil Piocodure apphcablo to appeals from 
original decrees, an appeal shall lie to the High Court from the award or from any 
part of the award of tho Court in any pioooedingb under this Act. 

Now section 96 of the Oode of Civil Procedure (V of 1908), 
1st clause, is as follows : — 

Save where otherwise expressly provide 1 in the body of this Oode or by any other 
law for i ho time being m force, in ippoil shall ho from every clecroo passed, by any 
Court txerci''mg original •juusdiciiou to the Court luthoiiAed to hen appeals from 
tho decisions of such Gonit 

The extreme difficulty in this case arises in consequence of 
two decisions of the Bombay High Court, first, NilJcanth v. 
GoUeefor ofThana^^\ decided under the former Land Acquisi- 
tion Act X of 1870, where it was held that that Act did not 
provide for or contemplate an award for compensation being 
enforced against the Collector by execution proceedings, and 
there is no general law which enables a Civil Court to enforce 
such a statutory liability, when imposed upon a Collector or 
other civil officer by means of execution proceedings without a 
suit. And Farran, 0. J., at p. 808, says : — 

** In the above view it la unnecessary for me to consider whether an award 
4 the provisions of Act I of 1894 can be enforced against the Collector by execution 

I 5s a complex problem which has beon set by tho Legislature ior 

iWuMto. by the fudges. Such problems often arise when the provisions of ono Act 
' f by reference Into another and incorporated with it.” 

p:r mmtioB in passing that we entirely agree with that 

and this is the second occasion within a short time on 
a) (1897) 22 Bom. 802. 



VOL. XXXVI.] BOMBAY SEEIES. 


S63 


which we have had to animadvert npon this mode of 
Legislation. 

That case was expressly followed in the case of Laddha Bhra^ 
him d Go. V. The Assistant Collector of Foona^^^ where Scott, 
0. J., says . — With regard to the first question we think the 
leasoning of the majority of the Court in Nilkanth v Collector 
of Thana^^^ sufficiently establishes that an award under the 
Land Acquisition Act of 1894 is not a decree or order 
capable of execution under the Civil Procedure Code and is 
therefore not within the purview of the section.’' But in 
Zamindars of Dhar v. Bana^^\ it was decided that an adjudi- 
cation made by a Court under either sections 26 or 30 of the Land 
Acquisition Act, 1894, or on appeal under section 54 by the Chief 
Court as to compensation or appoi tionment of compensation 
is tantamount to a decree within the meaning of section 2 of the 
Code of Civil Procedure and capable of execution, and that a 
party entitled to any benefit under a decree passed m an appeal 
under section 54 is entitled to recover tne same by process of 
execution through the Court which passed the original decree 
or award. 

In that case the Punjab Chief Court distinguished NilhantJi 
V. Collector of TJiana^^'^ upon the ground that the effect of the 
provisions of the Act of 1894 on the question before the Court 
was not decided, and they quote the words which we have 
above set out from the judgment of Parr an, C. J. 

We must now refer to section 63 of the Land Acquisition Act 
^which provides that : — 

Save m so far as tlicy may be inconsistent with anything contained m this Ac^ 
the provisions of the Code of Civil Procedure shall apply to ail proceedings before 
the Court under this Act. 

The following passage from the judgment of the Punjab 
Chief Court in Zammdau of Dhar v. Bana^^'^ is so important 
to this present case that we set it out at length 

‘‘ A oompari&on of the provisions of the previous Act X of 1870, with those of the 
present Land Acqmsition Act, appears to show that piocecdings in Court have now 

(i) (1910) as Bom. 146 at p. 162. (2) (1897) 22 Bom. 802» 

C^} [1906] P. B No. 68 of 1906 at pp 206-06 (Oiv.), 
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been almost entirely assimilated to those of an ordinary civil suit. The former 
Act prescribed a special procedure which had to be followed by the Court, and in 
the matter of appeal the provisions of the Code of Civil Procedure for regular appeals 
had to bo followed, vide sections 35 and 39. By section 36 the provisions of the 
Code as to adding parties, adjournments, death, marriago and insolvency of parties, 
summoning of witnesses and their attendance, examination of parties and witnesses, 
production of documents and commission to examine wdtness and to make local 
inquiry were made applicable so far as they could be. The present Act, section 63, 
mak(» the Code applicable generally to all proceedings under the Act, except whore 
inconsistent with anything in the Act itself. This would appear to be a notable 
departure from the policy of the previous Act. In our opinion therefore adjudication 
as to compensation or apportionment of compensation is tantamount to a decree 
within the meaning of section 2 of the Code of Civil Procedure, though called an 
award in the Act. There is an overwhelming mass of authority for treating 
vh,‘ aw.ii J (K liio Court a a dcorcs. Lor pii”j)o>;en ot appeal . see Shea Ilaiicbn lUtl v. 

.ilanof'b’M Ah Knaii v. Sccrcia,u or Slate for In/hai-). Ti-e 

m.m. iviiduiii of app{ 111- ■: iinp« d a^ o.'e irom .in orioiu.d Jec-v.c. As far a‘> wo 
unov\ iberc 1-. no auiiio:iiy to l!iv' (DUL iv.ry. rue ja'lgiujer of Thcji’ LorfNliios of 
the i 'i\\ v,v^aLC'l iiil.fbjO i Swir'hw Jlrtri JJJ.<(/uiiuOO to tin; ( (VlcL 

that ^he^••^tlln.^ of ih.j nuMou O' u* the divriiniLUjg of Cue coinpcn^aLjon ly tuo 
Ccurl k :h:‘d aiul co akiiC\e, ^uppri'o tlic oi.uo i.o'i'-liwoii. 

There >io good .ulu '<.u.i'.'.r !<.)»' liohlr.ig ^uch a decree to bo merely a 
deciiruary one. 2^/ 1 , on!} ihcrj .mthiug j]i sheAci to 'Upport tue coiuentb]i, 
but th ‘ '\h:'b se.j- im oi ih.‘ .\ei >•. to iieg rave eiiy ‘•mh coiicluMOn. Lndor 
the A'r. u i rekr -a. . i m ub t-o the Ceur. tUe Colbeior k re(jue'ed ..y ..otlcu J1 
to ripe* it !lie am m.o co' ip.M-^aLun uader In>^ av.ard in the Court, .mdth' 
ranairmg ocMor. . I Pe:- V o: ;b. Ac. he;, thei. Cc.ov: ,, ve.ied v-ih plenary 
auihontv in (beku-^ 'aitl; jl- mon..y. f b not re,w.niLblo to infer under the 

emun-.t mevs ;hat ih; C< urt*> adjUiLe-ubn ’-■'lore^y cloelanuory, rud that it :s 
mco'uip Uayo. tc I.: any ue..ei:m r.->pe(a j; n-. v.\ard or deerca. The provjucns 
afon-a-d (k.r/y i.-nino n lo fak .cLo-i m ^ .U’lz-’js way . .r liutc uMmedfor 
apart.euurobpc:ra,hibbcd. vndMuncbi'Lin t^lf^ the absence of char 
md.CMtic'nb to ihe^CAurary, to v.ivvy o-i. tbui ob.aet. IMci'envor. the L.gi laturo 
cannot be presumed to fav.iiu- nin t oln i\ piocc 

^^■o uio-a^T.' - /a o;. ::w fii-', i,o ; i ;Uiit lU- iwa-l i- a doevoo v.hidi is e.i’jr'blo 

of execution,' ’ 

Tills rt;icision vras not. icfcrrcfl to in Laddha Ebrahms casti^'\ 
Bui it appears to ns Ihai reading logethc.r sections 53 and 54 of 
the Land Accjnisiiion Act with s.'.ciion 9G of ilic Code of Civil 
Proceuure, it niusl be taken to liavc been the intention of the 
Legislature lo put awards under the Land Acquisition Act on 


t» (18.0) 21 All. as4. 
(31 (1903) 30 Cal. 001. 


(3) (1831) L R S r. .V. 90. 
(“) (1910) 35 Bora. 146. 
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the footing of decrees. Otherwise we cannot understand how 
the procedure applicable to appeals from original decrees can 
be made applicable to what are not decrees: 

. It is perfectly true, as Mr. Eao argued, that by section 2 of 
the Code of Ci¥il Procedure ''decree” is defined as "the 
formal expression of an adjudication which, so far as regards 
the Court expressing it, conclusively determines the rights of 
the parties with regard to all or any of the matters in con- 
troversy in the suit The word " suit ” has not been defined 
in the Code of Civil Procedure, and the latter half of section 
582 of the former Code of Civil Procedure, in which it was 
declared to include an appeal in certain cases has not been 
reproduped in the new Code of Civil Procedure. But it has 
been held in Calcutta, with reference to the Bengal Court of 
Wards Act IX of 1879, that the term " suit ” includes all 
contentious proceedings of an ordinary civil kind, whether they 
arise in a suit or proceedings : see Bhooi^enclro Narain Dutt v. 
Baroda Prosad Boy Chowdhri/^^ and Hurro Glmnder Boy 
Ghowdhry v. Soonidho7iee Debia^^K In a later case, however, 
a less certain view seems to have been taken, and it was said 
that a " suit ” ought to be confined to such proceedings as, under 
that description are directly dealt with by the Code of Civil 
Procedure, or such as by the operation of the particular Acts 
which regulate them are treated as suits. See Watkms v. 
Fox^^K 

We do not find anything in the Land Acquisition Act 
iheonsistent with the view we are putting forward and sec- 
tion 53 of that Act has the operation of putting proceedings 
before the Court on the same footing as proceedings in a suit, 
it seems to us. 

If we are right in saying that the award is a decree, then 
section 93 of the Code of Civil Procedure lays dowm that an 
appeal shall lie from every decree passed by any Court 
exercising original jurisdiction to the Court authorized to hear 
appeals from the decisions of such Court. 

CD {1891) 18 Cal. 500 at p, 604. (3) (1868) Ben. L. B. Sup. Yol. 9S5 

(3) (1896) .22 Oal. 943 at p. 948, at pp. 988, 990. 
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Xow, i.ne ainoiint in dispute being less than Es. 5, COO, by 
BvOiiibay Civil Courts Act XIV of 1860, sociiou 1(), t.bc appeal 
lies to ilu' Lisirici Judge, wiuich by that section'* is the Conro 
auiliorl7A*d tolicaj api^oaLs i>’om tiio Subord ixiate -Triage 'b See 
s('Ction 06 of tiie new Civil rrooedure Code. And this luis 
been oxpi*e>dy so liclu in llancluLodoliai Valachhal v. The 
CoUedor (ij Kuira^-', whore the learned Judges Chandavaitai 
and Ilealoii, JJ., apply ihe leasoning in Laxmi v. AlcT^K 
With regard lo lliis di-j(,:si('Tp iiouuver, it is lo bo observed that 
ill the case Ikflaro'ni ilhraviavatar Ikiy v. SJiOj/i Sunder 
NarrndrfT^’' , where' ilu aiiiouni in dispute vras less tlian 
Eh. OjOGO, ihe Calcuiia liigli Cuaii lu-ld that the appeal lay to 

i-'ie ifigli Coi-ia. There at p. 520 the learned Judges say as 

ib]](A\'h : — 

“ Up VI qaL'iioii Uicni! , eaiiaiy, \vlietlia- lUc D'-jiricl JlicIso v.cT^ 

riglit ii: lia, .ippo.i]- in tlv>« Liy not to Ul'^ Uoun, hiir, lo the 

High Court, we aT«. <1 eprilc*!* rhu ev uaghi lo hv. in the .ilnj- n.uive. if 
3 s iiMc Ui.it t,y >v'CLl 0 .i IhM/ Ac: \ '.f I'^TG, U \'.l- pie Uad L'U.U tlu: .oppeilj Uillli 
I'c tv ilii* ILgli CeiiU, uM'e'v lIk* ,a<lee uho'-e die: u'-ii U appe.Jcri {foni iv. not the 
Dihtriti Judge, i.i vvlach e.i-e rlic upj'tv.i .Uiall lej i.i ilto (iihi- iL'<tiinoi. lo ihe 
i.):- 3 rn.i Jodgi; I-m :hu AlI hr ^ htvu i.jXMJed hy act, L of ls 9 I, enid the c»n]y 

.-.iMiig el.ji-ve ili.a A] *v 3 A»-..cv.tI';i 3 i'j.) ol '•ixti'jn : 2 , v.Iiich in’ovjcle.-v ili.iij .I'i 

piwerde’g-v eoAA'ie'kivl Ui'dir U^ie Ij.Jud ACciri^iUo'i Aei (X of I 70 ) .-h.i!;, .e, i..j 

iji ly be, Ik clceiiitd to h. a Ik-m ennone 'C'd uwer the Act ui ISO-I. VtX int -i 
ih'ji'horc ’k'o : i’j tlio jrov I'l.; ,'i Av... 1. of iSDl to v hciher < o a])pcul m ^ oi 

i'f.l, .mil if •i.'.v •T po.n a. Ah.it CoiivT 

•* 7 n«iv. tecioii oi ol A.ci F i-t iS 9 i ‘ Siil)/‘Ct to the proa'.ion') of i.hc Codo 

0-; Gi\n ri-vKoKlr'-e app'ic.ibie U> vipLe.iV ivoiu cr'.ginol dA.‘*-eo.-, a u appeal shall ho 
to the ih/.h Coiiit from tho .iv',o‘d » *’ n\,m im\ -pail of the a.\a7d of tho ColliI in 
raiy proceeding'^ nnacr ut" 7 vci.’ The pvoceeflings in tho-c caso-i, though 
comnKm-''d imdi.-.’ the cid Act, mu-l, by virtue of tho provwoiis of sub-seetion (2) 
of sc (a ion 2 oi Act I o: iSOl bo cloemod tro bo pi'rsfn,od:ngs under tho latti.v Act, 
That bCMig so. ..octiuij .Vi v.ould {ippiy cj ibe cax'. and under ihaf. section the 

vippcAs lie to the High CcjIivI.” 

But in accordance vviih the usual praedee in these cases wo 
mast follow the judgmeat in Eanchliodhhai v. Collecior of 
Xaimh) ak)vc referred lo, and hold that no a^^peal lies in this 
case to this Court. 

W (1909) 33 Bom. 371. (2) (190s) 32 Bom. 634. 

P) (1396) 23 Cal. 526. 
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But the question remains whether a second appeal lies to 
this Court from the decision of the District Court sitting in 
appeal from an award of the Assistant Judge’s Court made 
under the Land Acquisition Act. 

Under section 100 of the Code of Civil Procedure a second 
appeal lies to this Court from any decree passed in appeal by 
a Court subordinate to it. In the Punjab case above cited it 
was held that an award made by a District Court under the 
Land Acquisition Act is a decree, because section 53 of the 
Act directed that the provisions of the Code of Civil Procedure 
shall apply to all p’Toceedings before the Court under the former 
Act. A decision of the District Court under the Land Acquisi- 
tion Act is called in the Act itself an award ” and the ques- 
tion of appeal is dealt with in section 54. Only one appeal 
is allowed by that section ; the right to appeal is a creature of 
Statute. Had it been the intention of the Legislature to 
allow a right to a second appeal also in such cases, it would 
have said so. We cannot infer such a right merely from the 
language of section 53, because had the general words of that 
section been intended by the Legislature to apply not only to 
the provisions of the Code relating to appeals but also to second 
appeals, section 64 would have become unnecessary. The 
irresistible inference is that no second appeal lies to this Court 
from an award made by a District Court in appeal from an 
award made by an Assistant Judge’s Court, whether the award 
is treated as a decree or not. 

This second appeal must, therefore, be dismissed with costs 
on the ground that it does not lie. 

Appeal dismissed. 

B. B. 
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January 3. 


APPELLATE CIVIL. 


Before Mr, Justice CliandavarJcar and Mr, Justice Batchelor, 

NAEHAR RAGHUNA'TH NAPHAD and anotitee (original Plmntipes), 
APPE3A.ANTS, -y, KRISHNAJI GOYIND NADGAYANDI and others (origin \l 
Dependants), Respondents.* 

Ciml Procedure Code (Act V of 190S), section 4S — Decree — Boiectdion — ■ 
Limitation — Decree l ipefor execution. 

On tlio I4tli December 1392, the plaint-iffy obtained a decree against tbe defend- 
ants. It. directed (3) that the plaintifis should be put in possession of certain land 
mortgaged to them by the defendants, and that the former should enjoy the profits 
of the land for 20 yo.irs, in satisfaction of the amount due on the mortgage; ( 2 ) 
that tbe defendants should pay to tbe plaiiitifis a certain amount of money annually 
in the nature of cash allowance ; (3) tha-t if in any year the defendants failed to 
make the payment, the plaintiffs were entitled to bring to sale the mortgaged land 
and get the money debt satisfied out of the salc-procccds ; and (4) that if there 
should be “ any deficit or any jubt and legal obstruction of whatever nature ” to 
the mortgaged property being sold, the plaintiffs were entitled to recover the defi- 
ciency in respect of the cash allowance from ihe defendants “ personally and from 
their other property The defendants made default in the payment of tho cash 
allowance in 1893 with the result that the nlabitiffs brought tho mortgaged property 
to .b‘ i.’.'.b r a \ (.Ki (• ii' .b 5 ( oiin, iii .v.i ii:i ,u. \ p'o’ of the bind was ■'Old. but 

, 1 '' !h ‘ p'‘o'j <'U oj I be ,n'‘ '\j •• • r. : to mvi-Tv iiu* J’lM emoiniL cu' Ibr debt, 

ht' vv,» about, lo to ..lei.uL- rf t]> j vir.T^-agv.A {; vpi rLy I t 190:-». when ti'ic 
lor ijtd and ii.id ib' oJ'] . -iding ^^LI‘ ^lopped o i obe giMund thil il waa 

lOi'/in i>i O; :‘h ieo'Dibe. 'Ll'iO, tbi p'aiiiiiiJ-. Jllcd che fo’C'cnt- 

.'o ••ei.\.!’ lb. bi’a-.e. ■>. e eOL bi;^ ibe puvoiiii! roUifTb against ilie 
def-'inb.'-i . 'I he iV's Cou-! '.^eiiul rbi' ippl'caLion on ibe ground ihat it 
baned u-.-b r h* of 'U lion IS of ibe Cnn Procedure Cod.- of .i903, 

JiiL!, -b.ii d.e appxcru’cn w.i. i.- . ber.vd i''d..jr scetjon 'IS of the Civil P.’oecdure 
Code f.[ 190s, ’’.a tb.. twelve 3*1 '■ ’.od ’mu only ivoiu ibe date when the dicrcc 
boiaine i' ,u< ii^ pari-, ripe lor ixccjlion. Tho dccrcc became for llio first 
tnn»’ oapa.'!" c: «.X(v.u:ion i't rt'03 in respect of ilie peivonal r:mody given to the 
pl.nni.ib^! in Lin foiuTh pal.-; uiNb tboUj i 1 ro-jpeen of thai part and that remedy, 
the do.'rc'j v.a- incrcly anc.'lary and prijvi^-oiv.ij. The deer? o-Iioidcr eoald not til] 
that poini of I hue make any appbc.dion for eTiCcuiion which it was in the power of 
thu Goujl to grant, b..caur.c liii ihui there w.is no decree ripe for execution, so far <is 
Lhc ptawonal remedy was conei nicd. 

Pit' Cuiifun , — I'ho ixycuriou and app 10 .LjOU coiu^inpla'ced by .'.cciion -48 of the 
Ci'iii PiMceduic Code cf 1903, relate to a docra' which is cxccui nlPe at that date 
in re>pec 5 of tho application made ‘ind execution sought, and the ‘ order for 


Hr'-l- Appeal No. 120 of 1911. 
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execution ” contemplated by the provisions of the section refers to an order which 
the Court could have mad© and enforced in obedience to the terms of the decree. 

Appeal from the decision of V. N. Bahnrkar, First Class 
Subordinate Judge of Satara. 

Proceedings in execution. 

The decree under execution was obtained by the plaintiffs 
against the defendants on the 14tli December 1892. It 
provided inter alia as follows : — 

The plaintiff do recover from all the defendants Nos. 1, 2 and 3 the amount 
claimed, viz, Rs. 6,800, further interest and costs during a period of 20 (namely 
twenty) years from this day’s date as follows : — The plaintiff shall recover the 
revenue of all the mortgaged property whii‘h is refen’cd to in the plaint and which 
has been In his possession and of the property which the defendants have further 
mortgaged by Exhibit 26 being the pursis statement, L c., the revenue which is 
recoverable now and wliich may bo recoverable in future on cultivation agreement 
and the revenue settlement and shall pay all the Government dues, viz., Govoriimeiit 
Judi, etc., and out of what may remain ho shall deduct Rs. 25 for administration 
of each year and shall apply the whole of the remaining income towards the payment 
of the interest on the amount of claim. As to what will remain after payment of 
interest, the same shall he received towards the payment of the principal sum in 
the following manner : — Account of interest shall be made in the case of Rs. 4,000 
{viz. four thousand) at the rate of S annas per mensem per centum and iu the case 
of Rs, 2,800 at the rate of 10 annas per mensem per centum from year to year and 
the amount of income as stated al)Ove shall be received towards the payment of the 
whole of that interest. *The account of interest shall bo made as from the month 
of Kartik every year up to the end of Ashwin of next year. The first year shall 
commence from the first of Kartik Shud .in the Shak year 1814 and end with the 
30th of Ashwin in the Shak year 1815. In this manner the plaintiff shall recover 
the profits of the mortgaged property for 20 twnnty years, that is to say up to the 
end' of the month of Ashwin of the Sha.k year 1834 ; on the expiration of the fixed 
time the defendants shall forthwith pay to the plaintiff the amount which may be 
found duo to the plaintiff on the accounts being made. As regard the expenses 
which may be incurred in connection with the roaliziation of the income, the plaintiff 
shall recover the same together with interest at the above rate of 10 annas from the 
income every year. The defendants shall after the period of twenty years on the 
payment of the whole amount get back the mortgaged property from the plaintiff. 
Should any amount remain unpaid by the tenants the plaintiff shall not be 
responsible for the same. Until the satisfaction of this debt the defendants shall 
not cause any obstruction to the mortgaged property and if any other obstruction 
shall be caused, the defendants shall get them removed. As to the cash allowance 
which is receivable from tho Government in the name of the defendants the 
defendants shall every year receive the same at the proper time for the plaintiff and 
pay the same to the plaintiff in time. In default of any of the abovementioned 
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coiiditaons the piainiiff sliall, at- i-Iiat very tune (of default) without listcmiig to 
the oxcn^c of tlu' uncsiuTCcl period, locovoi the a-nioimt of his c]aim whicli may 
he found due on ‘iGCoiinl hcing uiade, togothei* with co'^ts of the riuit ]>y the sale of 
the VvhoJo of the mortgaged pioperty. Should tliei’e he any deficit or any past and 
legal obstruction of whatcvci nataic ho caused to the mortgaged property bemg 
taold, the same shall he recoveied from the defendants personally and from then 
other properly. 

The dofendaiits made default in the payment of the allowance 
to the plaintiffs in 1698. The plaintiffs thorciipon applied 
to execute the decree by sale of the property. A portion of the 
property was sold ; hut as the sale-proceeds were not bufficient 
to discharge the decree in full, the plaintiffs applied to have 
the remainder of the propeity sold. The Collector intervened 
in 1908 ; and the property was not sold as it was vatan 
property. 

On the 19th December 19.10, the plaintiffs filed the present 
darkhaf^t praying to recover the balance of the decretal amount 
by enforcing the personal remedy against the defendants. 

The Subordinate kludge held that the darkkast was barred 
by the provisions of section 18 of the Civil Brocedure Code of 
1903, as the period of tv/dw*, years commenced to run from the 
defendants default in payment in 1898, 

The plaintilfs appealed. 

Coijajij with E H. Kclka)\ for the appellants. 

Sliorti, with M. F. Bhat, for the respondents. 

Ghandavabkar, J. : — ^Tu holding the execution of the decree 
in the darkhast before us barred under section 48 of the Code 
of Civil Procedure, the lower Court has overlooked the import- 
ant consideration that tlie decree contemplated by the section 
should have been in all its parts ri]je for execution on the date 
from which the twelve years' period of limitation is computed. 

The decree in the present case was passed on the 14th of 
December 1892 and the present darkhast was presented on the 
19tb of December 1910. The decree consisted of four parts. 
In the first jilace, it directed that its holder should be put in 
possession of certain land, mortgaged to him by the judgment- , 
, debtors, and that the former should enjoy the profits of the land 
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for twenty years, in satisfaction of the amount due on the 
mortgage. The second part ordered the judgment-debtors to pay 
to the decree-holders a certain amount of money annually in the 
nature of cash allowance. The third part directed that if in any 
year the judgment-debtors should fail to make the payment, the 
decree-holders should bring to sale the mortgaged land and get 
the money debt satisfied out of the sale-proceeds. Lastly — 
and this is the part of the decree with which we are now 
concerned for the puiposes of the twelve years’ limitation under 
section 48— the decree provided that if there should be any 
deficit or any just and legal obstruction of whatever nature” 
to the mortgaged property being sold, the decree-holders should 
recover the deficiency or whatever might be due in respect of 
the cash allowance fiom the judgment-debtors ‘‘ personally and 
from their other property 
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The judgment -debtors made default m the payment of the 
cash allowance in 1893 with the result that the deciee-holders, 
in compliance with the terms of the third part of the decree, 
brought the mortgaged property to sale under an order of the 
Court in execution. A part of the land was sold ; but as the 
proceeds of the sale were not sufficient to satisfy the full amount 
of the debt, they were about to bring to sale the rest of the 
mortgaged pioperty when the Collector intervened and had the 
impending sale stopped on the ground that it was vatan 
property. 

jjlf'was at this point — in the year 1908 — that the decree 
becs&Sje for the first time capable of execution in respect of the 
personal remedy given to the decree-holders in the fourth and 
last part. Until then, in respect of that part and that remedy, 
the decree was merely ancillary and provisional. The decree- 
holders could not till that point of time make any application 
for execution which it was in the power of the Court to grant, 
because till then there was no decree ripe for execution, so far 
as the personal remedy was concerned. 

When section 48 of the Code provides that “ where an 
application to execute a decree not being a decree granting an 
injunction has been made, no order for the execution of the 


I 

I 

' 1 , 


1 ^ 




m 


THE INDIAN LAW KEPOKTS. [VOL. XXXVI. 


1012. 


Naehab 

BAOHUHAtCH 

1? 

KBISHK4JI 

ClOVIND 


same decree shall be made upon any fresh application presented 
after the expiration of twelve years from the date of the decree 
sought to be executed ”, the execution and application contem- 
plated relate to a decree which is executable at that date in 
respect of the application made and execution sought, and the 
“ order for the execution ” contemplated by the provisions of 
the section refers to an order which the Court could have made 
and enforced in obedience to the teims of the decree. This 
constiuction is supported by the ruling of the Allahabad High 
Court in Muhatiwiad Suleman Khan v. Muhammad Tar Khan^^'> 
on the interpretation ot Article 179 of the Limitation Act of 
1877. The first paragraph of that article provided for the 
execution of a decree thiee years’ limitation “ from the dato 
of the decree”. It was held that the paragraph “must 
necessarily apply only where there is a decree or order which 
can at its date bo executed ”. 

In the piresent case the decree-holders were not in a position 
to make any aiiplication for the execution of the decree against 
the judgment-debtors personally until there had been an arrest 
of the enforcement of the remedy given to them by the third 
part of the dociee. Nor was the Court competent to grant the 
personal remedy until that arrest. When that contingency 
happened, the personal decree, which had been till then 
provisional and ancillaiy, became effective, and the application 
to enforce the personal remedy took the place of, as having 
been ancillary to, the previous proceedings in execution ufidet 
the third piart of the decree, rendered abortive by the Collector's 
order under the Vatan Act : Bahim Ah Khan v. Bhul 
Ghand^^h 

On these grounds the decree appealed from must be reversed 
and the darkha&t remitted to the Court below to be disposed 
of on the merits according to law. The respondents must pay 

\|o the appellants the costs of this appeal. Other costs of the 
d 0 rhhasi to abide the result. 

, Decree reversed,. 

f B. E. 


0) P94) 17 AH. 89, 


m (1896) 18 AB. 482. 
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FULL BENCH. 


Before S%r Basil ScoU, Kt^ Chief Jnskce, Mr, Justice Bussell, 

Mr, Justice Chmidavarlmr^ Mu Justice^ Batchelor, and Mr, Justice Beatoji* 

IIAHADEY SAKHAEAU^I PAEKAE (original Elvintipp), Appellant, - y. JANU 
NAMJI HATLE and others (original Dependants), Eespondents.'*'^ 

Cinl Fiocedme Code (Act XIV of 1889), sections 963, ^6i, BIS and 819 — Cwil 

Brocedme Code (Act V of 1908), Cider XXI, lule 5 (2 ) — Court-sale — Synihohcal 

possessmt hy pu/chasei — Judgment-debtor 7emaimng in actual possession — 

Limiiation, 

Merely formal po&sebsion of immoveable property by a purchaser at a Court-sale 
oaimot prevent limitation running in favour of the judgment-debtor ’v\here the latter 
remains in actual possesbion and the property is not m the occupancy of a tenant 
or other person entitled to occupy the same. 

Symbolical possession is not real po^so^sion nor is it equivalent to real possession 
under Civil Procedure Code except vvhctO the Code expressly or by implication 
provides that it shall hav e that etiect 

Gopial V. Knshnarao'd) and Mahadeo v. Paiashiam Bhawanchandi^) , overruled. 

Second appeal against the decision of M. P. Khareghat, 
District Judge of Eatnagiri, confirming the -decree of 
S. S. Wagh, Subordinate Judge of Malvan. 

The plaintiff sued to obtain by paitition one-tenth share 
in the khoti village of Gotne, alleging that he purchased at a 
Court-sale one-twentieth share of Bhoju Suryaji Hatle and one- 
twentietff share of Gunaji Mahadaji Hatle on the 15th 
Si^ftember 1887, that the sale was confirmed on the 21st 
Ocloh^t 1887, that he was given possession on - the 14th 
November 1890, that he obtained possession of some land 
which was in the possession of the Judgment-debtors and that 
he used to receive faida (profit) according to his share. The 
sujjr was filed on the 14th November 1902. 

The defendants, who were seventy-two in number consisting 
of co-sharers, mortgagees and purchasers, all resisted the claim 
as time-barred. 


^ Second Appeal No. 55S of 1906. 
m (1900) 26 Bom 276. (2i (1900) 26 Bom. 858* 

B 881—6 
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The Subordinate Judge found that the claim was time- 
barred under Article 138, Schedule II, of the Limitation Act, 
and he dismissed the suit. 

On appeal by the plaintiff the District Judge confirmed 
the decree. 


The plaintiff prcfeiTcd second a;i)pcai. 

K, N. Koi/ciji for the oppeijanl (]h.;urur). 

A, G, Be^ai for respondo-h:. 2, o, 1(1 11, :V) a-ul d' 

MeLnclants % d. 10, il 23. ’Jo md Sdi. 

P. jL YincUar for I’espondenl 33 (defendant 39). 


The second appeal veas 
Heaton.. J.. en the 8d: 
roinanclod for lindnogs u._.cii 


argued ];efoie Scott, C. *i., 
Oi'tobor 10C9 and the case 
the foliev. iim issues : — 


a-.d 


was 


(i) WiK ’Jiol.r.ul r' -uit i0‘ .a.y .i .a v.i'.’T [..irt c: ll n'lni];' .ii llu' 

dat' of liic r ciKs to the plai.R iff 


(2j jf ai'.y oi iho i, jo-: T f .'.r'lh yvo]- -ry, th--' yi Igirxni deh.OL- or 

tlu* ’yiiiLmr ^ Acjudecl to 3’. . ki.o''. ' "'nO eajoMjictit cv [he ; riid d -o, 

from dat.‘ 


( .} \ur i.iiid ju oil v..'' I ;o . ' or. y. vix lu' v. wa hJe'— 'UiCLbe'- iii 

undivaUd <.r ri:', .Jv.ci r-' •, a>'»i v.lvi* l.i.'n;. i„,r t'rii t'laco " 


(*. A1 iht [b.y f 1 i,. wl- : L.. jv.'l- r; '■ ‘-C 

ho n f .‘Jt ovT e* o'ly .n 0. v.l A .hi.r. :>i ib .ii suit 

(S) \\hruv, •»' .,iTA.’ ^viii ‘}'t liii\ . . . .h. ' It'Tj h..v. ',‘1 tji', (;i-:vjhii 

(.j I' -./t' .v..t ■ 7:1.' o.r.c '.i n icj 70 y’ ’in".';', 1 h.’d the 

dv )t. V '.e r ' v.^tr .‘iw’.ii li* I'u y'.i,>r, 1’,:^ .viu sJu o .’iiioi'est .’i 


yv-n.* - / 

('h WiiU hast ^.i V. :^..l ctClt]. yaccj: u il; * h..’ v, v.f ihe k 

10 ILo pls.lrj.fi. ha .v... ' h (hi, .'■■’. 7 .'? 


OjI ri3«,i saict issues tlK* T'isi 

found as fellows : — 


13 J. Taloyai'khyjL; 


(1) Thf oUir. V go iii ~uli '.\a yrop-n,- n. ^eiuc that tbragh 

there -ipavitbn oi -a, !h:; :ii. i-t. oi the k:.ity ..:,a (iha/'oitt 

mcEihcrs ^aro^icr ce:u...Kiie( 01 e iicu .iio.t m po ^ .ici cl differ.: h pon ,0 as oi 
the pfoiRaty, tiic ia-.ojor;y v. i . to k jhrna.ii!;. and Ihi.J'y panh loucd ai the 

sUit of o.-jy of iho ^h;^fv.r.. ia ao-jord: j\. 'v [di ili-Jr .mot loa.d' r oiiL^ 

■yi) iho j'adoiuout-aebiira uire jjomv exciludod. Uhc: plalin'd v.’a.'-, kept out ol 
oiijovaionr Ovor m)’c: h:-. pvreh 1 0 , )nv> iiaia!»lv i ; his t lov lodge. TLc wa'; Itc'' ;‘vct 
kont out hy the ju<lgi.ieiit-cl b'-i- >,ucci- -.,m« h.:ii> oaid agai'rit --’ach of 1Lo.‘ .35 
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are now in possession of tlie shares of the judgment-debtors limitation is saved by 
reason of plaintiff olitaliiing symbolical possession within twelve years before suit. 
Tho other defendants were not in possession of those shares, and are parties to this 
suit merely because the plaintiff seeks a general partition, 

(The suit is in rny opinion governed by Article 144 and not by Article 127 of the 
Limitation Act ; and as there was a break in the continuity of adverse possession hy 
reason of plaintiffs s 5 rriibolical possession of 14th November 1890, the claim is not 
tinio-baiTCcl.) 

(3) Does not arise. 

(4) Tho judgment-debtors Bhoju Suryaji w'ds entitled to a share, and 
Gunaji Mahadji to a share. 

(5) Eoprosentatives of the tw’o main branchos used to manage the village and. 
collect tho khoti profits every alternate year and distribute them among their 
sub-sharers. The judgment-debtors’ shares in the profits were as stated in (4). 

(6) This issue does .not arise as the judgment-debtors’ heirs wore in possession of 
their shares at the date of tho sale. If they had not been in possession they could 
either have recovered possession of the property 'which the}’’ were previously 
enjoying separately (under the provisional family arrangement) from those who 
dispossessed them, or they could have brought a suit for general partition against 
all the sharers, 

Against the said findings the appellant as well as the respond- 
ents put in ^ross-objections and the case was argued before 
Boott, C. J,, and Batchelor, J., who being of opinion that the 
question involved in the case should be considered by a Pull 
Bench, the following referring judgment was delivered on the 
2nd January 1912 by 

Scott, C. J. : — The learned Judge in his judgment on remand 
has found that the plaintiff was kept out of enjoyment of the 
interests purchased by him by the judgment-debtors’ successive 
heirs tod that as against such of them as are now in possession 
of the shares of the judgment-debtors limitation is saved by 
reason of the plaintiff obtaining symbolical possession within 
twelve years before suit. He finds that the vahivat was actually 
with the judgment-debtors and their representatis^es and not 
that the shares were in the possession of tenants. 

The material dates are as follows : — The plaintiff purchased 
at a Court-sale the rights of the judgment-debtors on the 15th. 
September 1887. He purported to take formal iiossession 
through the Court on the 14th November 1890, The suit was 
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filed on the 14th November 1902. As the jiiclgment-debtors 
wei*e in possession at the date of sale the possession has been 
adverse to the plaintiff unless the so-called formal possession 
gives a fresh starting point for limitation. 

The learned Judge observes that the plaintiff’s claim is 
clearly in time for as between the auction-purchaser and the 
judgment-debtor or his heirs symbolical possession is as good 
as actual possession (I. L, E. 25 Bom. 275 and 358) In the 
first of these cases, Gopal v. E}isJinarao^^\ it ^vas held that 
limitation commenced to run against a purchaser at a Court- 
sale only from the date of formal possession and not from 
the date of purchase. Mr. Justice Eanade in the judgment 
purported to base the decision upon Juggohundliii Mul^erjee v. 
Bam Glmnder Bysacl'^-\ JuggobimdJm Mitter v. Ihimamtnd 
and Lakslunan v. Mond^\ It appears to us that none 
of these cases support the conclusion in Gopal v. KrisJinarao^^^ 
unless the latter can be treated as a caso Vvliere the property 
purchased was in the possession of tenants so as to render 
formal possession under section »‘U9 of the Code of 1882 the 
only ])OS3ibIo method of taking possession. The facts reported 
howtwer do not support any such caso. In Jiiggohundlm 
Mtikerjec v. Ham Chundcr formal possession of land 

in the possession of tenants given under section 224 of the 
Act of 1 h 59 (coiTospondiug with section 2G4 of ihe Act of 
1882) was given el'ieci to as against the judgment-debtor- 
deAmdant and similarly in JoggoJmndJni Miiter \ , Pllrna 7 ^^md 
GossamP'^ formal possession obtained under section 319 
was given effect to against the judgment-doljtor-dcfendant, as 
it was ihe cmly mode in which the Coint could give the 
piu'chaser possession. 

In Lakshman v. llio plaintiff' had a decree for possession 

which he should have enforced by obtaining actual possession 
under section 263. Instead of doing so lie only took formal 
possession although it was not a case in which the procedure 
under section 264 was applicable. Telang, J., said “the rule, 

0) (1900) 25 Bora. 275 (3) ( 1339 ) iq 530. 

(2) (isao) 5 Gal. 584. (4) ( 1392 ) 16 Bom. 722 at p, 727. 
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therefore, as finally laid down in Calcutta, is that where 
possession is given under section 264 of the present Civil 
Procedure Code, corresponding with section 224 of the old 
Code, that possession, though only ‘ formal ’ or ‘ symbolical is 
equivalent to an actual possession as between the purchaser and 
the judgment-debtor, and limitation , . . runs in favour of the 
judgment-debtor, not from the date of the sale . . . but from 
the date of the subsequent dispossession Telang, J., 
further takes exception to the dictum of Parker, J., in 
V enhatramanna v. F/rammad) that there was no difference in 
the operation of sections 263 and 264 on this point. 

The other case relied on by the learned District Judge 
is Mahadeo v. Farashram Bhawancliand^^h The decision is 
professedly based upon that in Gopal v. Krishnarao^^\ 

It appears to us that these two cases are inconsistent with 
the judgment in Lahsliman v. The question, therefore, 

arises for the decision of a Full Bench whether merely formal 
possession of immoveable property by a purchaser at a Court- 
sale can prevent limitation running in favour of the judgment- 
debtor where the latter remains in actual possession and the 
property is not in the occupancy of a tenant or other person 
entitled to occupy the same. 

The question was argued before a Full Bench consisting of 
Scott, 0. J., Eussell, Chandavarkar, Batchelor and Heaton, JJ. 

K, N, Koyaji for the appellant (plaintiff) : — The Code of 
Civil Procedure is not exhaustive. Sections 264 and 319 of the 
Code of 1882 provided for cases where the property was in the 
possession of tenants or other persons entitled to occupy it, but 
did not provide for cases whore joint possession was to be given 
to the auction-purchaser along with the judgment-debtor, In 
such cases formal possession can and should be given. By 
Order XXI, rule 35, of the Code of 1908, provision is now made 
for formal possession to be given to judgment-creditors entitled 
to joint possession, but a similar provision is not made in rule 
96 of the same Order which deals with purchasers being put in 

(1) (1886) 10 Mad 17. (3) (1900) 25 Bom 275. 

m (1900) 25 Bom. S58. (D (1892) 16 Bom. 722. 
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possession. We submit that the Court has inherent power, 
apart* from the Code, to give formal or actual possession 
according to the exigencies of a case. 

But if formal possession can be given in execution in those 
cases only which are provided for in the Code, then w^o caniioL 
suppoit Oopal V. K^ishnmao^^'^ and Maliadeo v. Pmahhram 
BJiawa7iGhand^^\ The Calcutta Full Bench cases relied upon 
in Gopal v. Krislinarao^^^ were cases of property in the 
possession of ryots and Iciiants 

A. G. Desai for respondents 2, 6, 10, 11, 23, 25 and 31 
(defendants 2, 5, 10, 11, 23. 25 and 35), not called upon. 

P. B. Slmigne for lespondent 38 (defendant 39), not called 
upon. 

The judgincnt of the Full Bench was delivered by 

Bcott, C. J. : — Avc answer the question referred in the 
negative. Symbolical po^^session is not real possession nor is it 
equivalent to real possession under the Civil Procedure Oodo 
except where ihe Code expicssly or by implication provides 
that it shall have that etiocl 

Sections 26-1 and 319 oi the Code of 1882 prescribed and 
impliedly gave elTect to symbolical possession under ceitain 
specified conditions but symbolical possession was neither 
prescribed nor locognised by sections 263 or 318 of that Code 
or by the coi responding sections of the eailier Codes, nor in our 
opinion do the Bengal Puli Bench decisions, JiiggohundJin 
MukerjCi' v. BaDi Glmndtr BymclP^ and Joggohundhii MiiterY. 
Purnanund Gossaim^^'^ suggest the contiary. 

Under the new Code of 1906'., rule 35 (2) of Order XXI 
provides one additional case in which sjmholical possession 
may be resorted to. 

We overrule Gopal v. Krislinarao^^^ and Maliadeo v. Parash- 
ram BhawancJiand^-\ wdiioh, wc think, were wrongly decided. 

Decree confirmed, 
0 . n. E. 

{^) (1900; 25 Bom, 275. (3) (iStiO) 5 Cal 5S4 

(S) (1900) 25 Bom 350 (4.) (ISSO; 16 Cal. 580. 
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APPELLATE CIYIL. 


Befo) e 1/r. Justice Chcmdaiarla) and Mi . Justice Batchelor* 

NATilUBHAI DHIBAJ'RAM (obi&ihal Plaintiff), Afpellant, v* BAI 
HANSGAVBI (original Defendant), BPSPONDENa.*' 

Hindu Law — Bight of way--Im2)mkble jgiojpe7tij-~P7esumption of law — Implied 
leseiiation of t iqlit of v aij on pat ktion of estate — Mttahslma — Mayuhha. 

Under Hindu Lav , in the absence of anything to show that at a partition a 
passage was allotted to either one paity or the other cxclu&i’^ cly, the piesumption 
that it continued joint and undivided e\en aftci the paitition. That presump- 
tion must be rebutted by clear xuoof by the party who alleges that the passage 
was not rcsei \ ed a joint but n as dn ided and allotted to him exclusively as his 
share. 

According to the Mitab^hai a and the Vjasahaia Mayuhha, rights of way and 
lights to wells and wit^r belonging to a joint family are indi\pible . and if there is 
no evKhnee that at the paitition of the family estitc they weie divided, the law 
will hold that thf} continued fco letam the chaiactei of induisibility attached to 
them by law, haMiig legaid to the natuie of the rights m question. 

Bbcond appeal from the decision of M B. Tyabji, District 
ejndge of Broach, reversing the decree passed by P. C. Desai, 
fiiibordinate Judge at Broach. 

Suit to establish a light of way. 

The plamtiif and the defendant owned contiguous houses in 
fiont of which lay an open iiieco of ground. Those houses 
originally belonged to a common ancestor of the parties, one 
Vasantrai Dajaram. Vasantrai had two sons, Dhirajram 
(the father of plaintiff) and Harinath (the father of defendant's 
husband) , In the year 1838, Dhirajram and Haiinath divided 
the property between themselves, each one taking a house. In 
the deed which recorded the partition no mention was made as 
to any right of way. 

The plaintiff claimed that he had a right to pass upon the open 
piece of ground that lay in front of the defendant's house, 
(!) to reach another house of the plaintiff which lay beyond ; 
(2) to use a privy which was at the other*end of the defend- 
ant's land ; andj (3) to pass upon the land as an easement 
of necessity. 
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It was shown that the plaintiff had no easement of necessity 
to pass upon the land, inasmuch as he had already two other 
ways for egress and ingress. It also appeared that the privy 
had been closed up at least as far ago as the year 1880 . 

The Subordinate Judge, however, decreed the plaintiff’s 
right, on the ground “ that the way in dispute passed to the 
plaintiff’s father, by the doctrine of implied reservation, as 
being necessary, for enjoying the share of the propert5'- in the 
way in which it was enjoyed at the time ot partition.” 

On appeal, the District Judge did not go into the question 
of implied reservation ; but reversed the decree on the ground 
that the plaintiff had not established his right to go over the 
land in question. 

The plaintiff appealed to the High Court. 

L. A. Shah for the appellant. 

Batanlal lianchhoddas for the respondent. 

CiiAXDAVAEiGVu, J. . — The sui fc was brought by the present 
appellant for a perpetual injunction to restrain the respondent 
from interfering with his right of way over a certain passage. 

The Subordinate Judge who tried the suit looked at the 
question of the plaintiff's right in two aspects, first, as a right 
by way of implied reservation, secondly, as a right by way 
either of easement or prescription. On both these points he 
came to the conclusion that the plaintiff had established his 
right to the passage in question. Accordingly a decree as 
prayed for was made. 

But in appeal the learned District Judge has hold that the 
appellant-plaintiff has failed to prove that ho has used as of 
right the passage in dispute for the statutory period required 
for an easement or prescriptive right. 

It is contended in support of this second appeal that the 
learned District Judge has not applied' himself to the question 
of implied reservation to which the learned Subordinate Judge 
had very carefully addressed himself. That contention of the 
appellaait’a pleader must be allowed. 
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It is urged by Mr. Eatanlal for tbe respondent, that the 
plaint and the pleadings did not raise a title based on implied 
reservation The plaint and the pleadings show it is not 
so. The plaintiff’s case all along has been that at one time 
the plaintiff’s and defendant’s houses were commonly enjoyed 
by them ; that this passage which is now in dispute was also 
a common way for the members of the family. It was upon 
that basis that the Subordinate Judge dealt with the case. 
And if the case of a right by way of implied reservation was 
distinctly raised by the parties, and dealt with by the Court 
of first instance, the appellate Court was bound to consider it 
and dispose of it, unless the plaintiff had at the hearing of the 
’ appeal abandoned it, expressly or impliedly. There is nothing 
on the record of the lower appeal Court to show that it was 
abandoned. 

No doubt from the fact that the District Judge has dealt 
with the plaintiff’s case as it concerned the right of easement 
or prescription, it may be inferred that that was the only 
case relied upon by the appellant in resisting the appeal in 
the lower Court. But that inference would be obviously out of 
place here, because the main facts found by the learned District 
Judge of themselves are sufficient in law to raise the question 
of a right by way of implied reservation. And those 
facts must be presumed to have been found by the Judge on 
argument by both or either of the parties. 

Now, what are those facts found by the Judge on the 
evidence ? 

He finds that the plaintiff’s and defendant’s houses belonged 
originally to a common owner, their grandfather Vasantrai, 
whose sons divided the properties ; that the plaintiff admits 
that the right of way was not expressly reserved by his father, 
when the partition was effected ; and that the partition took 
place in Samvat 1914, i e., a.d. 1858, 
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These facts are suftLcient in law to jcaise the presumption 
that the passage in dispute was reserved as the common or 
joint property of the parties at the time of partition. That is 
a presumption of Hindu Law. In the absence of anything to 
» 881—7 ^ ® 
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show that at the partition the passage was allotted to either 
Hatsubhai one party or the other exclusively, the presumption is, that it 
continued joint and undivided even after the partition. That 
Bai presumption of Hindu Law must be rebutted by clear proof by 
Hahsuatbi, party who alleges that the passage was not reserved as 

joint but was divided and allotted to him exclusively as his 
share. This presumption of law has not been borne in mind 
by the learned District Judge in the Court below. Whether 
according to the Mitakshara or the Vyavahara Mayukha, rights 
of way and rights to -wells and water belonging to a joint 
family are hidivisible ; and if there is no evidence that at a 
partition of the family estate they were divided, the law’ will 
hold that they continued to retain the character of indivisibility 
attached to them by lav\^, having regard to the nature of the 
rights in question (Vyavahara Mayukha : Mandlik’s Edition, 
page 70, lines 13 to 15, and page 71, lines 11 and 12). 

If that is so, then the burden of proof lay upon the respond- 
ent to show that the plaintiff did not possess the right claimed, 
or having possessed at one time, i e , at the time of partition, 
he has since lost it, either by the adverse possession of the 
respondent or in some other way recognized by law. So also 
under the Easements Act the appellant’s right is clear. If 
these two houses wore common, and the right of way belonged 
to the parties, and the passage was common, then it must be 
presumed in the absence of any express agreement between 
the parties, that at the partition the passage was reserved for 
common enjoyment. 

Therefore, from whichever point of view we look at the 
question, whether from the point of view of Plindu Law, or 
[of the law as laid down in the Easements Act, the plaintiff’s 
right IS prmrt facie established. And the question is whether 
the respondent has discharged the onus which lay upon him. 
Now, under the new Code of Civil Procedure, where the 
appellate Court has omitted to decide any question of fact, 
which arises upon the appeal, and which is necessary for the 
. settlement of the dispute between the parties, this Court 
in second appeal ‘has jurisdiction to dispose of the , 
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question of fact for itself. Dealing with this question of fact, 
we think, the Subordinate Judge’s conclusion must be accepted. 
He has pointed out circumstances which show that this 
passage has been used as a way and that both the defendant 
and the plaintiff have been enjoying the right. It is unneces- 
sary to go into the reasons which the learned Subordinate 
Judge has given after considering the evidence upon the record, 
but it is sufficient to say that this Court accepts his apprecia- 
tion of the evidence. 

The District Judge’s decree must be reversed and the 
Subordinate Judge’s decree restored with costs both of this 
second appeal and of the appeal in the lower Court on the 
respondent. 

Decree reversed,. 

E E. 


APPELLATE CIVIL. 


Befou Basil 8coUj Kt,, Chief Justice ^ and Mr. Justice Bussell. 

EANGUBAI hhiatar KRISHNAJI RAMOHANDRA {oeiginal Plaiktipf), 
Appellant, v SUBAJI RAMCHANDRA and another (original Defend- 
ants 2 AND 3), Respondents, and SUBAJI BAMOHANDRA and another 
(original Defendants 2 and 3), Appellants, v. RANGUBAI bhratar 
KRISHNAtTI RAMOHANDRA and another (original Plaintiff and 
Defendant 1), Respondents 

JBtmdu OowMon Bavy^Widow — Bight to fnaintenance — Grant of an ears — 
Exigencies of the case. 

By Hindu Common Daw, tlie right of a ■widow to maintenance is one accruing 
from time to tune according to her wants and exigencies, 

The grant of arrears of maintenance depends on the wants and exigencies of the 
widow as proved m each particular case. 

Cross second appeals against the decision of B. Clements, 
District Judge of Belgaum, modifying the decree of E. H, 
Waterfield, Assistant Judge 
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Suit to recover arrears of maintenance. 

The plaintiff alleged that her husband died in or about the 
year 1900 and ever since that time she had been living with 
her parents. Her husband was a member of an undivided 
family, the annual income of which was more than Es. 2,000. 
The plaintiff sought to recover Es. 648 on account of the 
arrears of maintenance of nine years at the rate of Es. 72 per 
annum. The suit was filed in February 1909. 


The defendants answered that the plaintiff had been living 
with them since her husband’s death up to iwo years before 
the institution of the suit, that she had over-stated the income 
of the family and that she had some family ornaments which 
should be set off against her claim for maintenance. 


The Assistant Judge* found that the plaintiff had been living 
with her parents since the death of her husband, that the 
income of her husband’s family was more than Es. 1,000, that 
the plaintiff was not in possession of any ornaments belonging 
to the defendant’s family and that maintenance at the rate of 
six rupees per mensem should be given to the plaintiff from 
the time of her husband’s death. Ho, therefore, passed a decree 
for the plaintiff awarding her Es. 72 per annum from t he date 
of her husband’s death. 


Oi-' appeal l)y defendants 2 and 3, the District Judge found 
that Es. 72 a year was a fair rate of maintenance, but he modi- 
fied the decree by awarding to the plaintiff Es. 288 on account 
of the arrears of four years only on the ground that there were 
circunrstances in the case which justified him in giving the 
arrears for that period. He further ordered that “ maintenance 
for 1910 to be recovered on or after 31st December 1910.” 

Plaintiff and defendants 2 and 3 preferred Cross Second 
Appeals, Nos. 476 and 477 of 1910, respectively. 

F. F. Bhadkamkar for the appellant (plaintiff) in Second 
Appeal No. 476 and respondent 1 (plaintiff) in Second Appeal 
No. 477:— The District Judge dismissed the plaintiff’s suit 
^ for arrears prior to 1906 on the ground that no demand was 
.proved, W e submit that it was not necessary to prove demand^ 
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and refusal to enable a widow to claim arrears of maintenance ; 
Panoatibai v. Ghatru LzmbafiO-\ Jivi v. Ambahai horn 

Balaji v. Bamchandra Balap^^\ A Hindu widow is not bound 
to reside in lier deceased husband’s family house and does not 
forfeit her right to maintenance by going to reside elsewhere 
unless she leaves the house for an immoral purpose : Girianna 
MurJcundi NaiJc v. Honama^'^K 

S. S. Pathar for respondents (defendants 2 and 3) in Second 
Appeal No. 476 and appellants (defendants 2 and 3) in Second 
Appeal No. 477 — The arrears of maintenance are entirely 
within, the discretion of the Court : Baghubans Kunwar v. 
Bhagwant Kunwar^^K The plaintiff was bound to prove that 
she was in necessitous circumstances during the period for 
which she claimed arrears of maintenance : Narayam^ao Bam- 
cliandra Pant v. Bamabai^^\ She failed to prove it. She 
was living with her father and she had no necessity for 
maintenance. 

BhadJcamkar^ in reply : — The question of determining the 
rate at which arrears are to be awarded is in the discretion of 
the Court. The award of the arrears of maintenance is a 
matter of law and is not in the discretion of the Court : 
Ambahai kom Balaji v. Bamchandra Balaji^^\ A widow 
having thus a legal right to maintenance, her omission to 
make a demand can have no more legal effect than her living 
separate. 

SooCT, G. J. : — This is a suit by the plaintiff for maintenance 
which she claims from the family of her husband. She states in 
her plaint that she had been living with her parents since her 
husband’s death nine years ago. 

The learned District Judge finds on the facts that the 
plaintiff has chosen to live apart from her husband’s relations 
and has adduced no reason to justify herself m so doing. He 
says : In 1896 she filed a suit in formd pauperis to recover 

* i 

CD (mi) 86 Bom. 131. 

m (1879) 3 Bom. 207. 

18) (1895) P. J. p. 44. 
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(4) (1890) 16 Bom. 236. 
(8) (1899) 21 All, 183. 
m (1879) 3 Bom. 416. 
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maintenance, and certain exhibits show that negotiations were 
also being carried on at that time. But there is nothing on the 
record except the plaintiff’s brother’s uncorroborated statement 
to show that maintenance was demanded and refused before 
1906.” He, therefore, decides that maintenance should only be 
awarded from the 1st of January 1906. 

Nows it may be that the lower Court erred m disposing of 
the plaintiff’s claim on the ground of her failure to pi’ove 
demand and refusal ; we do not propose to decide the case 
upon that ground- But, we think, upon the findings of 
fact of the low^er Court wc must affirm the decree upon 
the principle stated by the Privy Council in Narayanrao 
llamchandm Pant v. In that case it was 

decided that by the Hindu Common Law the right of a 
widow to maintop aiice is one accruing iiom time to time 
according to her w^ants and exigencies. Accordingly it has 
been decided by a Full Bench of this Court in Savitribai v. 
Luxi/mihai and Sadasiv Ganoba^^^\ that a widow’s claim for 
maintenance should bo irgulatcd with reference, mter alia, to 
the amount of stridhan propcity which she has, available 
for her sui)port. Siiuiiaiiy, in SUldessttrij Dassee v. Janardem 
SarlcaP^\ Rir Fnancis Maclean puts tlie following case : Affier 
the plaintiff had gone to her father’s house, and her father 
through some change of £3rtune had become unalile to maintain 
lier, could it l)e fairly contended that the moral obligation of 
her fatherdn-law to maintain her had ceased, bearing in mind 
what has been laid down by the Privy Council in the case of 
Narayanrao Ra'tuchandra Pantw llamabaP^\ . . . namely, that 
by Hindu Common Law rhe right of a widow to maintenance 
is one accruing from time to time according to her wants and 
exigencies. In this view the moral obligation was still sub- 
sisting at the time of the falher-in-laYv’'’3 death ” 

On the facts found ])y the lower appellate Court, we are of 
opinion that there is no indication that the wants and exigen- 
ce (1879) S Bom. 415. (2) (1878) 2 Bom. 573 at p. 584. ' 

m (1002) 29 Cal. 557 at p. 5C9. 
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cies of the plaintiff required a grant of maintenance prior to 
the 1st of January 1906. 

On behalf of the appellant-plaintiff reference has been made 
to the dictum of Sir Charles Sargent in Girianna Murhundi 
Naik y. Honama^^\ where he states : ‘‘ It is now well established 
that a Hindu widow is not bound to reside in her deceased 
hasband's family house, and does not forfeit her right to 
maintenance by going to reside elsewhere, unless she leaves the 
house for an improper purpose.’' The answer to that argument 
is that Sir Charles Sargent was not there concerned with the 
question of the grant of arrears ; and what sum will be granted 
for arrears, must depend, as stated by the Privy Council, on the 
wants and exigencies of the widow as proved in the particular 
case. 

For these reasons we affirm the decree of the lower appellate 
Court and dismiss the appeals with costs. 

Decree affirmed. 
e. B. B. 


(1) (1890) 15 Bom. 236. 
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[On Appeal from tlie High Court of Judicature at Bombay,] 

VISSANJI SONS & Go. (PuAiNTirps) SHAPUBJI BUBJOEJI 
BHABOOOHA. 

Qu(iT(wM&-^Gontractj constfucttcyn of — ’Whether contingent or unconditional agree'^ 
wnt-^Inadmkmh%hty of evidence of what tooh place after the exemtion of the 
contract on gmstum of %ts comtniction-^Gonh act Act (IX of 1872), sections 
84, and 65. 

question for determination in this appeal was the construction of the follow- 
ing letter dated 7th August 1909, which was signed by the defendant, and given 
to the plaintife as security for the repayment of the loan of Rs. 1 J lakhs mentioned 
tl^aein. In consideration of your having at my request acceded to the proposal 
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of tlie Secretaries, Tieasureis md. Agents of the Tiiciimdas Mills Company, 
Limited, to advance to the Mills Bs, 1 J lalhs, I hereby bind myself to piocure a 
loan within two weeks of Es. 11 lakhs on the first mortgage of the Mills’ block 
property, and to pay you thereout the said sum of Bs. 1 J lakhs agreed to be advanced 
by you to the Mills.” In a suit for damages foi bioach of the contract contained 
in the letter, the Courts in India held in favour of the defendant that all he had 
undertaken to do was to procure the lending of Bs. 11 lakhs if a first mortgage of 
the Mills was given, and to pay thereout Bs. IJ lakhs to ohe plaintiffs.” 

Seld (reversing that decision) that on its tine consti notion the document 
amounted lo a substantial undertaking by the deJendaiii that a loan of Bb. 11 lakhs 
should be pi ocnied, and that out of tbit loan the Him of Es ihouiaifo' 

repaid to the plaintiffs. 

Senihle . Evidence of what took place after the execution of the document was 
not admissible on the question of its construction. 


Ai’peal from a judgment and decree ('23id August 1910) of 
the High Court at Bombay in its Appellate Jurisdiction, which 
affirmed a judgment and decree (11th Behruary 1910) of the 
same Court in its Original Civil Jurisdiction. 

In the suit out of which this appeal arose the appellants 
claimed from the respondent damages for breach of an agree- 
ment contained in a letter dated 7th August 1909, and the 
main question in dispute was as to the proper construction to 
he placed on tho agreement. 

The facts wliich gave rise to the suit were that tho business 
of the Tricumdas Mills Company was mainly carried on by one 
Bwarkadas Dharamsey, a well-known and influential merchant 
in Bombay, and a partner in the firm of Tricumdas Bwarkadas 
and Company, who acted as the Secretaries, Treasurers and 
Managers of tho Tricumdas Mills Company. In August 1909 
Bwarkadas Bhavamsev, his firm, and the Tricumdas Mills 
Company were in financial difficulties, and on 7th August 
Bwarkadas applied to the appellants, also a well-known merLn- 
tile firm in Bombay, for a loan of Es. 1,50,000 to be made to 
the Mills, but the appellants refused to make the loan. 
Bwarkadas then told the appellants that he was about to raise 
a loan of 11 lakhs of rupees on a first mortgage of the Mills 
wrough the respondent, who was a money and loan broker in 
“ extensive business, and that the advance of 

Es. 1,60,000 for which he asked would be repaid out of that 
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loan. Being doubtful wbetber the respondent wonld induce 
anyone to advance the sum of 11 lakhs on the mortgage of the 
Mills, and whether he had any substantial lender in view, the 
appellants asked Dwarkadas for an assurance in writing from 
the respondent that he could procure such a loan. 

Thereupon the appellants and Dwaikadas had a draft letter 
containing the proposed assurance prepared by their Solicitors 
which was to be put before the respondent for his signature, 
and on the same day (7th August) Dwaikadas called on the 
respondent, and informed him that the appellants required the 
assurance before they would make the advance, and requested 
him to sign the letter of assurance. Prior to the above date 
Dwarkadas had seen the respondent and had informed him of 
the fact that the Tiicumdas Mills Company required a loan of 
11 lakhs on a first mortgage of their property, that there was 
then a first mortgage thereon for a sum of 6 lakhs in favour of 
the firm of Shivlal Motilal of Bombay, that that firm were 
willing and prepared to have their mortgage paid off, though 
in fact the due date had not then arrived, and he had requested 
the respondent to procure him the loan of 11 lakhs before 
7th August 1909. 

The respondent had in fact at the time a large sum of money 
belonging to a principal of his available for investment and he 
agreed to procure the said loan which was to be secured upon 
a first mortgage of the Mills. 

Accordingly on 7th August 1909 the respondent was requested 
to, and did, sign the following letter in terms of the draft 
produced by D'warkadas Dharamsey. 
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** Tnllookcliiind and Sliapooiji, 
Messrs. Vissanji Sons Oo. 


51, Apollo Street, 
Bombay, 7tli August 1909. 


Bear Sirs, 

Xn oouHider.iiion of your b'rvmg at my roquebt acceded to the proposal of the 
Seoretawes, Treasurers and Agents of the Tricumdas Mills Company, limited, to 
ndvanoe to the Mills a sum of Bnpoos one lakh and fifty thousand, I hereby bind 
i to you to proouro a loan withm two weolss of Eupees eleven lakhs on the 
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first mortgage of tlie Mills’ block property and to pay to you tbeieout tlie said sum 
of Bupees one lakb and fifty thousand agreed to bo advanced by you to the Mills. 

Yours faithfully, 

S. B. Beoagha.” 

This letter was taken by Dwarkadas to the appellants who 
made an advance of Es. 1,50,000 which was secured by a 
promissory note signed by the Tricumdas Mills Company, and 
the appellants’ firm of Tricumdas Dwarkadas and Company ; 
and to that firm and the Tricumdas Mills Company the advance 
was debited in the books of account of the appellants’ firm. 

On the 9th August Dwarkadas informed the respondent that 
he w’ould not require the respondent to procure the loan of 
11 lakhs, as the firm of Shivlal Motilal had agreed to lend the 
sum of 6 lakhs to the Mills on a further mortgage. The 
respondent immediately wrote and informed the appellants of 
the refusal by Dwarkadas to make the contract with him, and 
told them- to look to Shivlal Motilal and Dwarkadas Dharamsey 
to reserve for them the Es. 1,50,000 from the amount of the 
further loan. The respondent, however, received no reply to 
his letter until 24th August when the appellants wrote and 
demanded payment of the sum of Es. 1,50,000. Meantime the 
appellants had been in negotiation with Shivlal Motilal and 
Dwarkadas Dharamsey with a view to securing their advance 
to the Mills, and they received an assurance from Dwarkadas 
that the advance would be repaid out of the money to he 
received from Shivlal Motilal. 

On 25th August the respondent replied to the appellants’ 
letter of demand and repudiated all liability, stating that he 
had been, and was then, in a position to procure and advance 
the loan of 11 lakhs on a first mortgage, and to carry through 
the transaction, but that Dwarkadas refused to mortgage the 
Mills to him. Shivlal Motilal gave a definite refusal to make 
any further advance to the Mills, and on 28th August Dwarka- 
das Dharamsey committed suicide. After some further corre- 
spondence between the parties the appellants on 11th October 
1909 instituted the present suit against the respondent as 
, defondant in the High Court at Bombay, 
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The plaint alleged that the defendant had committed a breach 
of contract in failing to keep his promise contained in the letter 
of 7th August 1909, and prayed for a decree for Es. 1,50,000 
with interest at 6 per cent, and costs. 

In his written statement the defendant denied that he 
requested the plaintiffs to advance any money to the Mills, or 
that he promised to repay any such advance, and asserted that 
he received no consideration for the letter of 7th August 1909. 
He alleged that he was always ready and willing to perform 
what he had undertaken to do, and denied that there was any 
breach of contract on his part. 

On the pleadings the following issues were settled : — 

“ 1. Whether the plaintiffs advanced one and a half lakhs 
to the Tricumdas Mills on the faith of the letter of 7th August 
1909 

“ 2. Whether the promise of the defendant to pay the 
plaintiff one and a half lakhs was not conditional upon the 
Tricumdas Mills granting a first mortgage of the Mills to the 
defendant’s client for 11 lakhs 9 

“ 8. Whether the defendant was not always ready and 
willing to perform the promises made by him in the said 
letter ? 

“ 4. Whether, on the 9th August 1909, Dwarkadas Dharam- 
soy as representing the Tricumdas Mills did not refuse to grant 
a first mortgage of the Mills to the defendant’s client ? 

“ 5. Whether such refusal did not render it impossible for 
the defendant to perform his said promises ? 

“ 6. Whether if the said promises amounted to a contract 
such refusal did not render the contract void ? 

“ 7. Whether the plaintiff did not treat the defendant’s 
letter of 9th August 1909 as terminating any contract between 
them with reference to the sum of one and a half lakhs ? ” 

The Judge of the Court on its Original Civil Side (Bbaman, 
J.) before whom the case came for hearing, after finding that 
the facts were practically undisputed, held that the defendant 
^ Wieved that the mortgagee Shivlal Motilal was willing to be 
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paid off in fall ; that the defendant had the 11 lakhs available 
for the loan which he undertook to procure, and was ready and 
willing to advance the said snm on a first mortgage of the 
Mills ; that the mulertaking to pay the snrn of Es. i,o0,000 out 
of the mortgage money contained in the letter of 7th August 
1909 ^vas conditional and contingent on the transaction of 
mortgage being given effect to and carried out by the loan 
being taken, and was not a promise unfettered by that condi- 
tion ; that the contingency failed in consequence of the act of 
Dwarkadas Dharamsey ; tlurt the fulfflmont of the luidei-taking 
thereby became impossible ; and tliat there Vvas no breach on 
the part of the defendant of his contract, nor any liability on 
his part in respect of the sum claimed. The suit was conse- 
quently dismissed wntii costs. 

On appeal by the idaintiffs the High Court in its Appellate 
Jurisdiction (Sir Basil Scorr, C. J., and Batghelou, J.) upheld 
the lower Court’s decision. 

The material portion of their judgment (after stating the 
facts) was as follows : — 

'‘lliOA-hovG faoirf aroundi-jpuU'cL Thovi' cvidcnoc Uut alter the 9ih August 
plainiiff tiicd to arrange for ropaynicni out of the monies io be advanced by Sbivlal 
on further charge and that he made no ebbun on defendant till 2ith August, the 
day of tho meeting of the creditor, of Dwarkadas Dharamsoy, ^\hGn Shivlal had 
finally decided not io advaneo the remuiuing C lakhs» 

“ In the view we take of tlio oa.c however \sh.it happened after tho 9tlx of August 
is of no importaiicc for thC'purpose of our docisjon. The question which wc have 
to decide is what requisition the plaintiff laid boforo tlio defendant by the draft and 
what the defendant undertook by the letter of the 7th August. 

** The plaintiff’s present case is that lie insisted on a request from the defendant 
lor an advance of Bs. lakhs to Dwarkadas Dharamsey and the defendant’s 
promise that he would repay that amount. If this was what ho wanted it is strange 
that ho did not ask for a bare and absolute guarantee from the defendant instead 
of introducing an unnecessary reference to tho first mortgage of the Trioumdas 
Altlls. 

It appears to us that no rcasonablo busiuossman in the plaintiff’s position can 
possibly have supposed that a loan broker however wealthy would promise to pay 
out of his client’s money 14 lakhs of rupees oxcept upon condition of some security 
feeing obtained for the lender of the money. As between businessmen like plaintiff 
, and' defexudant dealing with a tottering financier like Dwarkadas Dharamsey 
arrahgemsout for an unconditional guarantee such as tho plaintiff now asserts 
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is inorediMe. Ifc appears to ns that the \\oids * I bind myself to you to procure a 
loan withm two weeks of B‘=i. 11 lakhs on the first mortgage of the Mills and to pay 
you thereout ^ aie correctly paraphrased in paragraph 5 of the defendant's written 
statement, where he saj-s that all lie had undertaken to do was to procure the 
lending of 11 lakhs if a first nioitgage of the Mills was given and to pay thereout 
IJ lakhs to the jilamtifi. 

“ It %vas suggested by the plaintilFs coumel that if defendant had offered a 
■written guarantee in these teims the plaintiff 'v^ould never have advanced the 
money. We do not think that this -v^ould have been the result, for the plaintiff 
had no doubt of Dwarkadas Dliaramsoy’s ability or v/iUmgness to mortgage the 
SIills, Ills only doubt was (as he himself says) whether Dwarkadas Dharamsey 
could induce an} one to lend him the 11 lakhs he w^anted on the Millb. On the 
other hand, looking at the case fioin the point of view of the defendant, if he had 
been asked to promise repayment of the plaintiff’s money, mortgage or no mortgage, 
security or no security, we cannot doubt that ho would have refused. 

“For tliese reasons wc alfiini the decico of the lower Court and dismiss the 
appeal with cost'..” 

Lea^e to appeal to His Majesty in Council was granted by 
the High Court on the ground that the question of the 
construction of the letter of 7th August 1909 was a substantial 
question of law ” following the decision of Couen, 0. J., in 
Nowhut Singh v. Gliutter Dliarec Singh^^\ 

On this appeal, 

Sir A, K, (7,, and G. B. Loivndes for the appellants 

contended that upon the true construction of the letter of 7th 
August 1909 the respondent promised unconditionally to repay 
to the appellants the sum of Es. 1,50,000 out of a loan of 
11 lakhs to be procured by the respondent ; that the promise to 
procure the loan of 11 lakhs ought to be construed as a promise 
to procure it effectually for the purpose in contemplation 
between the appellants and the respondent, which was the 
payment of the money advanced by the appellants. It was not 
a contingent contract,” and therefore section 32 of the 
Contract Act (IX of 1872) had, it was submitted, no application 
to it. There were no circumstances giving rise to an implied 
condition that Dwarkadas Dharamsey would take up the loan. 
The appellants did not know, as the respondent did, of the 
miprfegage to Shivlal Motilal 
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Sir B. Finlay, K. C., DeGruytJier, K. C , and Arthur Grey 
for the respondent (called on to support the decisions appealed 
from) contended that the proper construction of the agreement 
contained in the letter of 7th August 1909 was that it was 
an agreement contingent on the respondent obtaining a first 
mortgage of the Mills as security for the loan of 11 lakhs, and 
in the events which had happened — the refusal of Dwarkadas 
Dharamsey to take the loan, and the discovery by the respond- 
ent that the property had already been mortgaged to Shivial 
Motilal, who W’as not willing to have the mortgage redeemed, 
but proposed to exercise his option of increasing the amount 
of the mortgage he had on the Mills — the contract became 
impossible of performance and void under sections 32 and 34 
of the Contract Act. Eeference was made to Chandler v. 
Webster ^^^ ; Krell v. Senry^^^ ; and Taylor v. Galdwell^^. A 
contract made under one set of circumstances which has become 
impossible of performance cannot be applied to other circum- 
stances which could not have been in the contemplation of the 
parties when the contract was made : Jachson v. Union Marine 
Insurance Co7npany^^K The respondent was always ready and 
willing to procure the loan (it was part of his business to procure 
loans) and so fulfil his part of the contract, but he had not by his 
letter bound himself to do so unless he obtained the mortgage 
stipulated for. The appellants, it was further submitted, had 
accepted the determination of the contract under the letter of 
7th August, and had agreed with Dwarkadas Dharamsey to get 
their advance paid out of the loan which would be made by 
Shivial Motilal on the further mortgage to him. The respond- 
ent, therefore, had committed no breach of contract, and was 
not liable, under the circumstances, to pay anything to the 
appellants. 

The appellants were not called upon to reply. 

1912, May 8rd : — The judgment of their Lordships was 
ddivered by — 

0) [190i] 1 K. B. 493. (3) (1863) 32 L. J., Q. B. 164 : 3 B. & S. 

<») [1908] 2 K. B. 740. 826. 

(1873) L. B. 8 0. P. 579 at p. 581. 
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Lord Macnaghten . — The question in this case turns 
simply upon the construction of a very short document. It is 
addressed to the appellants, and is in these words : — “ In 
consideration of your having at my request acceded to the 
proposal of the Secretaries, Treasurers and Agents of the 
Tricumdas Mills Company, Limited, to advance to the Mills a 
sum of Eupees one lakh and fifty thousand, I hereby bind myself 
to you to procure a loan within two weeks of Eupees eleven 
lakhs on the first mortgage of the Mills’ block property, and to 
pay to you thereout the said sum of Eupees one lakh and fifty 
thousand agreed to be advanced by you to the Mills.” 

Everybody is now agreed that what took place after the 
execution of that document can have no bearing on the construc- 
tion of it. All that the admitted evidence shows is that the 
appellants wanted some real and substantial secunty for their 
advance They advanced the lakh and a half, and the only 
question is, what is the meaning of this guarantee Does it 
meap that all that the respondent undertook was that he would 
find somebody willing to lend eleven lakhs on a first mortgage 
of the Mills and that he was to do nothing further except, if 
that arrangement was carried through, he would pay to the 
appellant out of the loan a lakh and a half 

Various constructions have been suggested The one which 
Sir Eobert Finlay, for the respondent, finally adopted is the 
one on which the Judges in the Appeal Court relied. They 
say they agree with the respondent when he says “ that all he 
hiid undertaken to do was to procure the lending of eleven 
lakhs if a first mortgage of the Mills was given, and to pay 
thereout Eupees lakhs to the plaintiff.” 

Their Lordships read the document not in that sense at all, 
but as a substantial undertaking that a loan should be procured, 
and that out of that loan this sum of Es 1,50,000 should be 
repaid. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed, and that a decree should be 

, p 688— a 
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ma3e in favour of the appellants. Ot course the iv.spondents 
wilt pay l:he costs of this appeal, and the costs l)oloV', 

Solicitors for tlie appellants ; Messrs. Latieijs tV Hart. 
Solicitors for the respondents : T. L. IViUoii U’ Oo. 

A 'piieal allowed. 

J. V. Vv'. 


OHiaiXAJj CIVIL. 


Before Si-' Basil Scoii, KL, Chief Justice , and M'\ Justtce Batcdclo) . 

MaDOXjj DEVGFiA'JSr!) .’.no onicRS, Appisllvnt^ anh pLAiNriPi's, v. 
TRTBHOWAN YIRCHAND vm) ‘.voLHr.3. REbPONDi.Ni^ ano DrFiAU'A'TS “ 

Ind'lofi Trusts Act (TI of ISSSjj section o—Tnist declared outside Ziivsh India— 
Brooeedbi'js in BnnsU Indtai Courts — LI rdecnied onortnaoee reiaininj 'tnort'/ajed 
share as tnutee for /n). t'jajor—XoiLce of assignment by mo r eg ago r- -Death of 
mortgagor hx\re rogis^- alien of ira'isfcr to assignee— Validuij uf tmst—Con;,- 
gihtion of gift 

N, liijongh her agent T, morigagccl a share ui the Bank oi Bcinhay ^v]ltb V. 
Ljtcrhho ai>vc,od T to rodeoin h aiid have h irinblorred by v.ay of gitt to her 
two nephews Ifc ivlfenied and a transfer fo.TA was hgned P in fa\OLii of 
the r.rph''‘v.-‘5, bat ih( Haiiii dc'elnu-d to regihier ii on the ground Lha,i, the Lrausfevoi ,s 
w^ro nnnor^. K tiv.’jcupu.i dirocicd thai it G^ould jc transfurrei to the iiaine^ of 
T ii'Ki AJ :o:nc:y as tru-de-.-. for Ih- nniior'. A tran-ter was aoeoidingly signed by P 
in fa\our of T aiin f.], pvd iliiss wu'- du'y regi'^torod hy Ll:e Bank. Thu chiv before 
It v,a‘' lolged wjdIi the Bank ior regiUracion, K" died, 

It wa^ cont-nidcd that the gif. wa- imperfeoL. and tin trust in favour of the 
''ephow.-^ iu'-ahd 

Hell, that as the irast wa^ sot i.]' iu a British Indian Court the Indian Trusts Acf 
applied, although both N and P were living and doraiciicd in Kathiawar (ie, 
(aatside British India) when N declared her wishes tegarding the share. 

JJdhZ, further, that 3Sr had an (ypaitaJilo liilcrtst in the share and ihit, the 
mortgage having been discharged, P, the rcgi=,lfircd proprietor, held the legal’ tiUo 
as tmstco and was bound to deal with ii as T or his principal K should direct. 

Held, fuTther, that the share had passed out of the control of ISI lieforc her 
death, Lhe oortiPcatc as A^eli as the transfer bemg in the haaids or uiUer the control 
of T;t<) whom her desire to hemefit the mmor.=; had been communicated, and that 
the legal holder P, having notice and having signed a transfer in favour of the 

* Appc,il >10. 3 or 3911 ; Suit No. 81? of 1907. 
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minors before N’s death, could only convey for their benefit, and had ^bsequently 1911* 
done so to the' trustees desired by N# 

Held, therefore, that the trust was valid and the gift complete. Devohaui 


On 18th November 1892 one Euttonji Shaanji, a Dassa v^bohand 
S hrimali Hindu, died at Mangrole, a Native State in Kathiawar, 
leaving him surviving two widows, Monghibai and Nandoobai. 

At the time of his death there stood in his name {inter alia) 
four shares in the Bank of Bombay and two shares in the 
Manockji Petit Manufacturing Company. On 16th August 1893 
Monghibai died, and litigation ensued between the executors 
of her will and Nandoobai with reference to the share of # 
Monghibai in the property left by Euttonji Shamji. A settle- 
ment was eventually reached, however, Nandoobai agreeing to 
pay the executors the sum of Es. 10,251 in full satisfaction of 
their claim. 

On the application of Nandoobai a will made by Euttonji 
Shamji the day before his death was declared inoperative by 
the Mangrole Court on the ground of unsoundness of mind, 
and letters of administration were granted to Nandoobai. 

Letters of administration to the property and credits of 
Euttonji Shamji in Bombay were similarly granted by the 
Bombay High Court to Nandoobai’s brother, Tribhowan, 
whom she had appointed her attorney in that behalf. 

On 15th June 1900, Tribhowan, in order to ^ay off the 
executors of Monghibai, borrowed Es. 4,000 from one Morarji 
Jootha and transferred the four Bank of Bombay shares 
above mentioned into the name of Morarji’s wife Premcorebai 
by way of security for the loan. On 19th September 1902 
three of the Bank shares were sold and the proceeds paid over 
to Premcorebai in repayment of the advance by Morarji, who 
had since died. The one share still remaining in the name of 
Premcorebai was intended by Nandoobai to be given to her 
two nephews Pranlal and Keshavlal. Premcorebai, therefore, 
executed a transfer in their favour, but the Bank declined to 
register it on the ground that the transferees were minors 
Nandoobai then directed that the share should be transferred 
into the names of her brothers Tribhowan and Motichand the 
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1st and ‘2nd defendants, jointly as trustees for the minors 
Premcorehai accordingly executed a fresh transfer which was 
lodged with the Bank on 15th December 1902 and duly 
registered On 14th December 1902, however, Nandoobai died. 
Previous to her death she had transferred to her brothers 
Tribhowan and Motichand the two sliares in the Manoclqi 
Petit Mamifactiiring Gompanv standing in Euttonji Shamji’s 
name. 

Tlio plaintitfs hied inis suit in 1907 claiming as i’eversionary 
heirs (along with the 8id, 4tli and 5th defendants, who 
refused to join as plaintiffs') to recovei* the property of Ruttonji 
Shamji. 

The suit was tried by Davar, J., and was dismissed on the 
grounds recapitulated in the judgment of the Appeal Court 
printed below 

The plaintiffs appealed. 

Shorti, with Desai, appeared for the appellants 

Jimiah, with Bahadurji, appearc^cl for the respondents 

Sc'OTT, C, J. — The plaintiffs as heirs ol Euttonji Bliamji 
prayed for a declaration that two shares in tbe Mauockji Petit 
Spinning and Weaving Company and four sharcis in the Bank 
of Bombay standing in the name oi the 1st and 2nd defendants 
belonged to and formed part of the estate of Euttonji Shamji 
and that tbe plaintiffs and the 5th defendant (and two other 
defendants now deceased) were the absolute owners thereof 
and of all dividends accrued due thereon and for consequential 
relief by transfer of the shares and payment of the dividends. 

Euttonji Shamji was a Dassa Shrimali Bania of the Jain 
religion domiciled at Mangrole in Kathiaw-^ar who died with- 
out issue and possessed of considerable property on the 18th of 
November 1892 leaving two widows Monghibai and Nandoobai. 
Monghibai died on the 16th of August 1893 leaving a will 
whereof she appointed executors. After her death litigation 
was commenced by the executors claiming from Nandoobai 
part of the property left by Euttonji Shamji as belonging to 
^ionghibai s estate. Eventually a settlement was arrived at 
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whereby Nandoobai agreed to pay to Monghibai’s ezecutors 
tlie sum of Es. 10,251 in respect of the share of Monghibai in 
Kuttonji’s estate m three instalments Bor the purpose of 
paying the last instalment Nandoobai who resided at Mangrole 
appointed her brother Tribhowan, the 1st defendant, her 
attorney to obtain from the High Court in Bombay letters of 
administration to the estate of Euttonji to enable him to raise 
money upon mortgage of four shares in the Bank of Bombay 
standing in Eiitton]i’s name Letters of administration were 
obtained by Tribhowan accordingly and the four shares were 
transferred by him by way of mortgage to Premcorebai, the 
wife of Morarji Jootha, as security for a loan of Es. 4,000. 

Shortly before her death which oedurred on the 14th of 
December 1902, Nandoobai made a gift of two shares in the 
Manockji Petit Company standing in Euttonji’s name to her 
brothers the 1st and 2nd defendants and the same were duly 
transferred to their names in the books of the Company. A 
little later she arranged for the payment of the debt secured by 
the Bank of Bombay shares. Three of the shares were sold and 
the proceeds paid to the mortgagee and the certificate for the 
remaining shaie was handed back to an agent of Tribhowan, 
the 1st defendant, on payment of a small balance which still 
remained due Nandoobai had given instructions to Tribhowan 
to get the remaining share transferred into the names of her 
sister’s two sons for their benefit. The intended beneficiaries 
were, however, minors and although Premcorebai executed a 
^^^fer form m their favour on the 1st of December 1902 it 
lias found that the Bank would not accept it for registration 
on account of the incompetence of the transferees. To get 
over the difficulty Nandoobai then directed that the share 
should be transferred to the names of the 1st and 2nd defend- 
ants on behalf of the minors. 

Accordingly the names of the 1st and 2nd defendants were 
substituted as transferees and the transfer was lodged for 
registration on the 15th of December 1902. The transfer was 
then duly registered in the names of the defendants 1 and 2. 
Meanwhile Nandoobai had died on the 14th of December 1902* 
None of these facts are now disputed* 
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The issiius raised in the lower Court on the pleadings were : — 

(1) W^ietJier Biittonji Shamj! was not a Jam ? 

(2) Whether according to custom and usage obtaining in the Jam com- 
munity Nandoohai and ^Monghihai. the widows o£ the said Ruttonji Shamji, did 
not become absolutely entitled to the whole of the propeity of thoir deceased 
husband ? 


(3) Whether the said deceased Isjndoobai did not make a gift of the two 
shares m ^Manockji Petit Spinning and Weaving Company to each of the first 
two defendants as in para. 6 of the wiitten statement alleged 

(d) Whether the said ISTaiidoohai did not give one share in the Bank of 
Bombay to her sister Moolibai’s sons by way of gift, as alleged m para. 6 of 
the wiitten statement ? 

{5) Whethci the plaintitfs and defendant 5 are the next reversioners of 
the property and effocis of the -^aid Rutionji Sham,]! on the death of hns 
widow Kandoobai ^ 

(6) Whether the gifts of the shares referred to in issuer 3 and 4 arc not 
valid gifts? 

(7) General issue. 


At the first hearing issues 1 and 5 were found by consent in 
the affirmative, and the learned Judge upon the evidence held 
on issue 2 ibat Nandoobai and Monghil)ai according to the 
custom of rhe Jain cominuriity of Mangrole and Uplata on the 
death of their Inisband became absolutely entitled to the 
properties left by him. on issue 3 that Nandoobai did during 
her lifetime make a gift of one share in the Manockji Petit 
Mills to each of her broiilicrs, the 1st and 2ud defendants, on 
the 4th issue that Nandoobai during her lifetime made a gift 
of one share in the Bank of Bombay lor the benefit of her 
sister's sons and on the Gtli issue that Nandoobai was entitled 
to make the gifts and that they ^ve^e valid. 

Upon these findings the suit was dismissed. 

On appeal the plaintiffs' counsel has not contested the 
validity of the gift of the Manockji Petit shares to the defend- 
ants 1 and 2, except on the ground of undue influence, a ground 
of objection which we declined to allow as it was not raised 
in the lower Court. The plaintiffs’ counsel then confined him- 
self to the question of the validity of the disposition of the 
share in the Bank of Bombay in favour of the nephews of Nan- 
doobai. The issues relating to this share were tried in the 
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lower Court without bringing the beneficiaries on the record 
upon the assumption, we presume, that the defendants 1 and 2 
held in trust for them That position was, however, aban- 
doned in argument before us, for it was contended that there 
was an invalid trust as well as an imperfect gift. Under these 
circumstances if we had any doubt as to the propriety of affirm- 
ing the decision of the lower Court it might be necessary to add 
the nephews of Xandoobai as parties and to remand the case 
for retrial as to their interest in the share in the Bank of 
Bombay We are of opinion, however, that the plaintiffs’ con- 
tention must fail. The evidence recorded fully establishes the 
custom whereby the widows of Euttonji became absolutely 
entitled to his property and we have nothing to add to 
the judgment of the lower Court upon this question If the 
widows were absolutely entitled it is difficult to see how the 
plaintiffs can claim the proper t y left by Nandoobai in preference 
to her brothers, but a complication is introduced by the finding 
by consent on the 5th issue to the effect that the plaintiffs and 
defendant 5 are the next reversioners of the property and 
effects of Euttonji on tho death of Nandoobai 

The evidence recorded establishes the testamentary power 
of the widow but does not deal specifically with the question 
whether, failing a disposition by the widow of the property of 
the deceased husband either inter vivos or by will, it will go to 
the heirs of the widow or to the heirs of the husband. 

Assuming for the purpose of argument that the plaintiffs 
j |iaye a reversionary interest in preference to the 1st and 2nd 
'** defendants, it can only be in property left undisposed of by 
the widow and we are of opinion that Nandoobai effectually 
disposed of her interest in the share in the Bank of Bombay. 

Nandoobai had an equitable interest in the share although 
‘the legal holder was the registered proprietor Bremcorebai. 
The mortgage having been discharged Premcorebai held the 
legal title as trustee for her transferor Tribhowan and was 
bound to deal with it as he or his principal Nandoobai should 
direct. Premcorebai’s son, Jamnadas Morarji, the active 
njembej: of the mortgagee’s family, says that on payment of the 
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balance due on the security of the share, the transfer which 
Tribhow^an had in his i^ossession was signed by Premcorebai 
at Jamnadas’ request and was sent along with a letter to the 
mortgagee's mooniiu Nathu Kallianji at Bombay instructing 
him to hand over the share and the transfer to the man 
appointed by TribhoW'an. Jainnaclas also deposes to a conversa- 
tion with Chainpsey, the father of the boys, from which ho 
gathered that the transfer was to effectuate a gift ])y 
Nandoobai to her ne] 3 he%vs. This w’ouid also be brought to 
the notice of Jamnadas and Puenicoreba] by the fact that on 
the transfer as originally made out the transferees were the 
nephews of Nandoobai. In further proof of the transfer by 
Nandoobai of her beneficial interest in the share of her 
nephews is the fact that Tribhovran who \vas managing her 
aflairs transmitted her instructions to get the share transferred 
into the boys’ names to the broker Tarachand Walji and that, 
.according to Champsey, the hoys’ lather, Nandoobai told 
him that she was giving the share to his sons and also that 
the broker in Bombay had informed h(ir that the si rare could 
not 1)0 transferred to the minorh’ names so she said it would 
be transferred to lier brothers’ names and thej' w’ould hold it 
for Champsey’s sons. As the ceitificatc as well as the transfer 
was then in the hands or under the control of Trihhowan to 
whom her desire to benefit the minors had been communicated, 
it is dilficult to see what more Nandoobai could have done to 
divest herself of her equitable interest in favour of her 
nephew s. 

It is contended for the appellants that as Nandoobai died on 
the 34th of December, the. day before the ti’ansfer to the defend- 
ants 1 and 2 was lodged for registration with the Bank and 
while the share still stood in the name of Premcorebai, no gift 
was completed and no trust \vas created. Reliance is placed upon 
section 5 of the Indian Trusts Act w'hich provides fchat no trust 
in relation to moveable property is valid unless declared in 
writing signed by the author of the trust or unless the owner- 
ship of the property is transferred to the trustee. Although 
Nandoobai and Premcorebai both w^'erc living and domiciled 
at Mangrole in Kathiawar when Nandoobai declared her 
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wishes regarding the share, it does not follow that the 5th 
section of the Indian Trusts Act will not apply to the 
defendants setting up a trust by Nandoobai in a British Indian 
Court. In Bochefouoauld v. Boustead^^ Lord Justice Lindley 
said : Counsel for the plaintiff contended that the Statute 
of Frauds had no application to lands in Ceylon. But, having 
regard to Leroiix v. Brown^^\ and to the language of section 7 of 
the Statute of Frauds, we are unable to see why the defendant 
should not be able to rely on that statute as a defence to any 
proceedings in this country having for their object the proof 
and enforcing of a trust, even of lands abroad. The statute 
relates to the kind of proof required in this country to 
enable a plaintiff suing here to establish his case here. It 
does not relate to lands abroad in any other way than 
this : it regulates procedure here, not titles to land in other 
countries,’’ 

How far are these remarks applicable to section 5 of the Indian 
Trusts Act, which says, ‘‘ no trust is valid unless ” ? The effect 
of similar words in the English Stamp Act which provides 
that a Sea Policy shall not be valid unless ” was discussed 
in Boyal Exchange Assurance Gor;poraiion v Sjorforsakrinqs 
Aktiebolagei Vega^^\ Bigham, J,, said : Even assuming that 
the policy is to be interpreted with reference to Swedish law, 
I should still be of opinion that it could not be admitted in 
evidence. The statute makes such a contract invalid. That 
means no more than that it is a contract which cannot be put 
•In suit. It is not illegal or immoral. The case, therefore, falls 
Within the authority of Leroux v. Brown^^K The document 
is shut out because it would be contrary to our procedure to 
/l^mit it.” 

We, therefore, think that section 5 of the Indian Trusts Act is 
applicable to this case. It is clear that there is no written 
and signed declaration of trust by Nandoobai, but on the other 
hand the property was already vested in a trustee, namely, 
Premcorebai. The facts appear to us to bring this case within 
a class of cases consistent with the provisions of section 5 of 

U) [1897] l OE 196 at p. 207, (2) (1852) 12 0, B, 801 . 

. m [1901] 2 K, B. 567 0.t p. 6T6. 
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the Indian Tiusts Act described by Lord Eomilly in Bridge -s', 
Bridgc''^'> as follows : — 

T: the Stock siood 3i: the names oi trnslecs anci the bcncflciiu ov,Tcr of k 
executed, in lavoni oi a Yclunlccr, an a.ssigiincGnt oi suck x.iqc;':, and ir notice 
oi thrk asdgnmGiiL vveTa given zo Iho trusLees, t\-3io ackno'vk'dgccl Uic ’'■‘akdity 
of it and acted npoii it, they v;oi-Ja ihiavi-ipcn, tkiv^iigh iho act of the ocncri- 
ciaL G'.vn('r, boconio the trustee? fov ilio voiuntcer, and equity vrouid Luforcc 
the due pcrk'rjnance oi that unit in his iavoni’.*’ 

The cases referred lo in this passage are not confined to 
cases of written n&sigmncnts hj the benofioial owner, foi' 
example, in HrFadde/i v. a veL’hal message to a 

debtor desiring him to hold llie dcot in trust for another, when 
the trust veas accepted hy trie clebtoi’ and corninunicated to the 
ccfitui quo trjsf held to create a trust binding upon the 
personal representatives of the creditor Here it has not been 
argued ihat Chapter VIII of the Transfer of Property Act is 
applicable. In some cases the fact that a settlement is intend- 
ed and is not executed is sutficient to defeat the intended 
trust as in Comivfhaon v, but in tlie present case 

Xandof;l)ai never inlondcd to take any fuidhor step than she 
did idiko. 

AYo, rheroforc, hold that ihc sharci had passed out of the 
control of ■Nandool'aii before hor death and that the legal holder 
Pronicorebai liaving notice and having signed a transfer on the 
.1st of Leccinl)or in favour of thosnlnor'. could only convey for 
their benefit. I hi-j she (Ud snLscyiieiitly to the trustees desired 
by Xandoohai. 

Assuming, therefore, that an} property loft undisposed of by 
Kancl('.ubai at h.er death would duvolvo her Inisbaud^s heii's 
we iiold that the sixare in the Lank of Bombay does not fall 
within this catogoiy. 

Wo dismiss the apiioa] with costs. 

Attorneys for tho appellants : Messrs. Mvlji d' lihmnhata. 

Attorneys for the rcspondoriis : Messrs, Capiain d Vaidya. 

Appeal (Usonissed. 

K. McT. K. 

(1) (1352) 16 Bcdv. 315 at p. 32S. (2) (1542) 1 Ph. 153, 

(?) aS43)2y. &C. (Cxi.)24o. 
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OEIGINAL CIVIL. ' 

. Before Sir Basil Scott, Kt, Chief Justice, and Mr, Jxistice Batchelor. 

THE MUNICIPAL GOMMISSIONEE FOB THE CITY OF BOlSIBAy and another 
{Appellants and Dependants)’ i?. MUNOHEBJI PESTONJI GHOKBEY 
(Bespondent and Plaintiff) . * 

The City of Bombay Municipal Act (Bom. Act III of 1888 as amended by Act V of 
190$), section 297 (1) (h)\ — Powers of the Municipal Gommissicmer to prescribe a 
fresh tine on either side of a street in substitution for any line previously prescribed 
by him~--P(ywer to prescribe a line of the sweet with the vieio to widenhig the street, 
sections 297-301 — Significance of heading to clauses. 

In 1903 the Municipal Commissioner of Bombay prescribed the regular line of a 
certain pubho street in Bombay, in accordance with the provisions of section 297 
of the Municipal Act (Bom* Act III of 1888). No record was kept of the said 
line. 


^ Suit No. 2 of 1910 ; Appeal No, 13 of 1911. 

t Section 297 of the City of Bombay Municipal Act III of 1888 as amended by 
Bom. Act Y of 1905 runs as follows : — 

Section 297. (1) The Commissioner may— 

(<x) prescribe a line on each side of any public street ; 

[h) from tinfe to time, but subject in each case to his receiving the authority of 
the Corporation in that behalf, prescribe a fresh line in substitution for any line so 
prescribed, or for any part thereof, provided that such authority shall not be- 
acoorded — 

(i) unless, at least one month before the meeting of the Corporation at which 
the matter is decided, public notice of the proposal has been given by the Oommis- 
aoaer by advertisement in local newspapers as well as in the Bombay Government 

and special notice thereof, signed by the Gommissionor, has also been put 
up in the street or part of the street for which such fresh line is proposed to be 
prescribed, and 

(ii) until the Corporation have considered all objections to the said proposal made 
in 'Writing and delivered at the office of the Municipal Secretary not less than 
three clear days before the day of such meeting. 

(2) The line for the time being prescribed shall be called ” the regular line of the 
street.” 

(3) No person shall construct any portion of any building within the regular line 
of the street except with the written permission of the Commissioner, who shall, 
in every case in which he gives such permission, at the same time^ report his 
reasons in writing to the standing committee. 
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In 1900, in ignoiance of the said line previously prescribed, the Municipal Oommis- 
Bioner pre&ciibed a fresh hne foi the same street, without obtaining authority from the 
Coipoiation, and entered upon the land of the plaintiff which lay withm the said fresh 
Imc. Subsequently, havmg been informed of the previous line, the Commissioner 
obtained authority to prescribe a fresh line as previously irregularly piescribed and 
subsequently again entered on the part of the plaintiff’s land withm that hne. 

Both the said line presciibed in 1903 and the subsequent line proscribed in 1909 
were prescribed for the purpose of widening the said street for the purpose of 
enabhng an o\erbridge to be built on li, 

The plaintiff contended that, as the object of the Gomimssioner in prescribing the 
hne of the street m both cases was to widen the street, his action was illegal and 
that the lines prescribed were not made the regular hues of the street. Further, 
that m any event the Commissioner should be ordered to take up the plaintiff’s 
land and pay for it up to the Ime prescribed in 1903, the only legal hne of the street 
at the date when the Commissioner fii&t entered the plaintiff’s land. 

Meld, that subject to the provisions of section 297 of the Mumcxpal Act the 
Commissioner might prescribe a lino of a street, whether m substitution for a 
previous hne or not, and that his action would not be mvalid merely because it had 
for its object the widemng of the street. Meld also that the headings of clauses 
are not to be rched on 

MeU, further, that Mssa Jacob v. Mwmvpal Commissioner of Bmnhayi^) is no 
longer an authority since the amendment of the Act m 1905. 

The plaintiff was the owner of a house and compound on 
the north side of Elphinstone Eoad. In 1902 it was decided 
hy the Corporation to build an overbridge over the G. I. P. and 
B. B. & C. I Eailways where the same are crossed hy Blphin- 
stone Eoad and with that purpose to widen that road. The 
Municipal Commissioner therefore on the 4th of March 1903 
under section 297 of the Municipal Act as then in force 
prescribed a regular line on the north side of the said street 
about 60 feet distant from the existing north side of that 
street. Owing to an oversight, however, this line was not 
recorded in the Municipal office and was lost sight of. On 
the 19th of March 1909 the Commissioner, who was not aware 
of the regular line prescribed in 1903, purported to prescribe a 
regular line on the north side of the said street at the distaiuce 
of about 20 feet only from the existing north side of the 
■ street. The Commissioner issued notices to the various owners 
of whose property lay within the line so jirescxibed 


m (1900) 2S Bom. 107. 
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including the plaintiff and afterwards took possession of so 
much of the plaintiff’s compound as lay within the said line. 
Subsequently the attention of the Commissioner was drawn to 
the line previously precribed in 1903. 

On the 4th of November 1909 the Commissioner having 
then received authority as required by section 297 (1) (b) of 
the Municipal Act prescribed a fresh regular line of the street 
in the same position as that previously irregularly prescribed 
by him in March 1909 and a fresh notice was served on the 
plaintiff under sections 299 and 488 of the Municipal Act and 
possession was again formally taken of the plaintiff’s land 
within the regular line of the street as so prescribed. 

The plaintiff sued the Commissioner and the Corporation 
of Bombay for recoverj of the said land and other relief. The 
plaintiff contended that as the object of the Commissioner in 
prescribing the said lines of the street was to widen the said 
street to facilitate the construction of an overbridge the 
prescribing of the said line was ultra vires of the Commissioner 
and that the said lines did not become the regular lines of 
the street. 
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The lower Court held that it was hound by the decision 
given in Esset Jacob y. Munici;pal Commissioner of Bombay 
passed before the amendment of the Municipal Act in 1906, 
that the object of section 297 was not to enable the Com- 
missioner to widen a public street, and accordingly gave 
judgment for the plaintiff. 

The defendants appealed. 

Strangman (Advocate G-eneral), with him Jardine and 
Setalwad, for the defendants and appellants. 

Tarapurwalla with Desai for the plaintiffs and respondents 
relied on the judgment of Essa Jacob v. Municipal 
Commissioner of Bombay^^ and referred to the heading to the 
clauses 297 to 801 “ Preservation of regular line in public 
streets ” to show the intention of section 297 (1) (6). 

Soom, C. J. • — The plaintiff is the owner of a house and 
compound abutting on Elphinstone Eoad near the point 
(1) (1900) 26 Bom. 107. 
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THE INDIAN LAW EBPOETS. [VOL. XXXVI. 

where it is intersected by two lines of Eailway. In 1902 it 
was decided that an overbridge should be built carrying the 
Elphinstone Eoad over the railways. On the 4th of March 
1903 the then Municipal Commissioner Mr. Harvey, in order to 
provide for the changed conditions which would result from the 
building of the overbridge, prescribed on the northern side of 
the Elphinstone Eoad a line as the regular line of the street, 
purporting to act under the power conferied by section 297 of 
the City of Bombay Municipal Act, 1888, which ran as follows : 

The Commissioner shall presciibe a line on each side of any 
public street within which except under the provisions of 
section 310 no portion of any building abutting on the said 
street shall after such line has been prescribed be constructed.’’ 

The line so prescribed was not recorded on the usual plan 
in the Mumcipal office and was not generally known. 

In 1909 the Eailway Companies proposed alterations in the 
position of the overbridge which even then had not been 
commenced. In consequence of those proposals the then Muni- 
cipal Commissioner Mr. Sheppard prescribed a line on each side 
of the road. The northern line so prescribed lay to the south of 
that prescribed by Mr. Harvey. Some time later in the year 
it was discovered that Mr. Harvey had proscribed a regular 
line and accordingly steps were taken in conformity with 
section 297 as amended by Bombay Act V of 1905 to legalise 
the substitution of the new line by following the procedure 
specified in section 297 (1) (6). When everything was in order 
formal possession of such part of the plaintiffs compound as 
lay within the new line was taken under section 299, 

That section provides that if any land not vesting in the 
Corporation whether open or enclosed lies within the regular 
line of the street and is not occupied by a building the Court 
may take possession on behalf of the Corporations and clear the 
same and the land so acquired shall thenceforward be deemed 
a part of the street. The power of the Commissioner to 
prescribe a line enables him {a) to prescribe a line on each 
sMe of any public street, (6) from time to time, with the special 
authority of the Corporation, to prescribe a fresh line in sub- 
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stitntioB for any line so prescribed or for any part thereof. 
The action of the Commissioner therefore, in taking possession 
of the plaintiff’s land falls within the words of sections 297 and 
299. It is, howeYer, challenged by the plaintiff on the ground 
that the plain words of section 297 are controlled by the 
heading prefixed to the fasciculus of sections 297 to 301. The 
words of the heading are ‘‘ Preservation of regular line in 
public streets.’' It is contended that although a regular line 
may be substituted from time to time for the old line, it will 
be vitiated by illegality of the motive for the substitution if 
that motive is not simply preservation of a regular line but the 
securing of a wider street. The argument is based upon a 
passage in the judgment of Sir Lawience Jenkins in E$sa 
Jacob y. Municipal Go7nmissioncT of Bomhay^^\ a case decided 
in 1900 on appeal from a decision of Mr Justice Crowe. The 
sole point in the case was, as is apparent from the pleadings 
and the explicit statements of Mr Justice Crowe and the 
Judges of the appellate Court, whether after a regular line had 
once been prescribed by the Commissioner it could subsequently 
be altered by the presciiption of a fie&h line Mr. Justice 
Crowe thought it was open to the Commissioner if the 
exigencies of traffic so required to widen the street by setting 
back the prescribed line. This liberal construction of the 
Commissioner's powers under the unamended section 297 was 
dissented from by the appellate Court. Sir Lawrence Jenkins 
referred to the sections 289 and 296 which expressly conferred 
upon the Commissioner power to widen streets subject to 
certain restrictions and he drew the conclusion from those 
sections and the heading of the group of sections that the 
prescription of a regular line was the object of section 297 and 
not the widening of the street and that, therefore, the liberal 
construction of the lower Court was not called for. The Chief 
Justice then deals with the argument that the action of the 
Commissioner should not be interfered with merely because it 
might indirectly have a result for the attainment of which 
other provision was made ; the answer of the Chief Justice was 
that the argument overlooked the admissions, from which it 
m (1900) 25 Bom. lOY at p. 110, 
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logically followed that the conditions requiring and justifying 
the exercise of the power contained in section 297 had no 
existence and that the power was simply exercised in order to 
attain the indirect result. 

The ratio of the judgment, therefore, is that if a line has 
already been prescribed the condition requiring and justifying 
the exercise of the power in section 297 does not exist. It is 
certainly no authority for the proposition that if the motive 
of the prescription of the line is the desire to widen the street 
the x^ower confeired by the section cannot be exercised. 
Under the amended section the power of the Commissioner 
to proscribe a line no longer depends on the same condition as 
before, namely, the absence of a line already prescribed. The 
substitution of a fresh regular line for a street or part of a 
street under the present section 297 (1) (6) will in all probability 
in a x^i'ogressive city like Bombay have for its object the 
widening of the street. 

It was nevertheless argued that the heading of the group of 
clauses must still confine the action of the Commissioner to 
cases where no line has yet been prescribed for the preservation 
of the regular line of the street. This argument loses sight of 
the warning that jou must not create or imagine an ambi- 
guity in order to bring in the aid of the x^^^^imble or recital. 
To do so would in many cases frustrate the enactment and 
defeat the general intention of the Legislature ” : see Powell y, 
Ker}ii)ion Park Eacecoiirsc Gompany^^^ 

A reference to Bombay Act V of 1905, which amended 
section 297, will show that the existing heading of the clauses 
297-301 was not specifically brought before the Legislature. 
It is an illustration of the truth of the criticism of Lord 
Cairns ‘^that the headings of these clauses are not to be 
relied upon .... showing, just in the same way that an 
Act of Parliament often goes beyond the preamble, that provi- 
sions have been introduced in the progress of the clauses going 
somewhat beyond the short and summary definition in the 


in fX8993 A. 0.1143 at p. 185. 
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heading of the clauses : see Hammersmith, dc., Bailwmj Go, 
¥. Brand^h 

We vary the decree of the lower Court by deleting the 
prayer for possession and decreeing that the plaintiff do pay 
the costs throughout. 

Batchelob, J, -—In this suit the plaintiff complained of the 
action of the Municipal Commissioner, who, purporting to act 
under section 299 of the City of Bombay Municipal Act, 1888, 
took possession, on behalf of the Corporation, of certain open 
land belonging to the plaintiff. As stated in the notice served 
on the plaintiff, Ex. A to the plaint, this action of the 
Commissioner was based upon the ground that the land in 
question was within the regular line of the imblic street, as 
that line had been prescribed by the Commissioner under 
section 297 of the Municipal Act of 1888, as amended by the 
City of Bombay Municipal (Amendment) Act, 1905. The 
question in controversy between the parties is whether the 
Commissioner was competent under section 297 to prescribe 
the line within which the land m suit falls : if he had that 
power, then it would follow under section 299 that in the 
circumstances of this case he was entitled to take possession of 
the land. I propose to limit myself to the consideration of 
this question, and, with that object, I pass unnoticed certain 
independent matters which were disputed before the lower 
Court but are not disputed before us. 

The sole question in this Court is whether, under the 
amended section 297 of the Act, the Commissioner has power 
to prescribe what is called in the Act the regular line of the 
street when he affects to prescribe such gb line for the purpose 
of merely widening an existing street. The learned trial Judge 
has answered this question in the negative, being of opinion 
that the case fell within the decision of this Court in Essa 
Jaeob V, Municipal Commissioner of Bomhay^^K That was a 
decision of 1900, and the amendment of section 297 was made 
by an Act of 1905, but Mr. Justice Robertson came to the 
conclusion that, so far as the present question is concerned, the 

m L* B. 4 H. L 171 at p. 217. m (190)) 26 Bom. 107. 
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amendment of the section leaves the appellate Court's decision 
unaffected. The real question in this appeal is whether this 
conclusion of the learned Judge is the right conclusion, and, 
to answer it, it is necessary to see what Es$a Jacob's case^^^ 
decided and what was effected by the subsequent amendment 
of the section. 

In Essa Jacob's case the Commissioner had prescribed one 
line shortly after the passing of the Act of 1888, and Jenkins, 
C. J., observes that the only question is, whether it was open 
to the Commissioner to ijrescrib‘=‘ a different line in 1893, 
setting back the regular line of his predecessor." This point 
is made still clearer on reference to the pleadings, which are 
quoted in the report. The plaintiff’s case w^as that, under 
the provisions of section 297 of the City of Bombay Municipal 
Act, a line can only once bo prescribed as tho regular line of the 
street, and that it is not competent for the Municipal Commis- 
sioner from time to time to alter the lines once prescribed." 
Tho Municipal Commissioner, on the other hand, contended 
ill at liis action in prescribing the later line -was within his 
powers, he having determined that it would be for the public 
interest to have the said street widened to a width greater ” 
than that prescribed by tlie earlier line. The question between 
the parties, therefore, was clearly this : the Commissioner 
having once proscribed a line under secrion 297, was it 
competent io him to prescribe a different lino later The 
Court ansvvered this question in the negative, and the leading 
judgment was delivered by Jenkins, C. J. It is upon the terms 
of this judgment that the respondent places his main reliance, 
but I think that, if the judgment be read carefully in the light 
of the pleadings and the issue, it will bo recognized that the 
subsequent amendment of the section deprives the decision of 
any present authority and is fatal to the respondent’s contention. 

The Chief Justice begins his judgment by noticing two 
separate groups of sections, those dealing with “ the construc- 
tion, maintenance and improvement of public streets," and 
those dealing with the preservation of regular line in public 
streets." After observing that section 297 falls within this 

(1900) 25 Bom. 107. 
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latter group, he points out that the purpose of setting back the 
regular line of the street was to widen it, not to preserve the 
regular line of that street for, he says, “ that ex concessis was 
already secured by the line which in 1888 was prescribed by 
the Commissioner under section 297.” Then follows the 
passage in which it is stated that the purpose of section 297 
is not to enable the Commissioner to widen a public street ; 
and this passage, as I understand it, is the answer to the 
Commissioner’s plea that he was empowered to prescribe the 
second line by reason of his determination that it would be for 
the public good to widen the street beyond the limit of the 
earlier line. That this is the meaning of the passage appears 
clear from the concluding words : the purpose of the section, 
says Sir Lawrence Jenkins, is not to empower the Commis- 
sioner to widen the street, bat is “ to empower him to secure a 
regular line of street, an end already secured by the line 
prescribed in 1888.” So in the next following words, in dealing 
with Mr. Starling’s argument that the Court should not 
interfere with the Commissioner’s action under section 297 
merely because it may indirectly have a result for the attain- 
ment of which other provision is made, the Chief Justice says : 
“ This argument appears to me to overlook the admissions ; for 
from them it logically follows that the conditions requiring and 
justifying the exercise of the power contained in section 297 
have no existence.” This plainly refers to the admissions that 
a line for the purpose of regularity had already been prescribed, 
and that the object of prescribing the new line was, not to 
attain regularity, but to widen the street. The judgment 
decides that this action was unauthorised, not because its 
motive was to widen the street, but because, the object aimed 
at by the section having already been secured by the first line, 
no second line could be prescribed, whatever might be the 
motive for the attempt to prescribe it. 

Then comes the amendment, which is an addition to the 
section, and enacts that, with the authority of the Corporation, 
the Commissioner may “ from time to time prescribe a fresh 
line in substitution for any line so prescribed or for any part 
thereof.” This, it would seem, goes to the root of the earlier 
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decision, which allowed the then plaintiffs plea that it is 
not competent to the Municipal Commissioner from time to 
time to alter the line so prescribed.” In terms, therefore, 
unless there be some concealed difficulty, the amendment 
authorises precisely what has here been done with the author- 
ity of the Corporation, namely, the substitution of a fresh line 
for a line already prescribed What, then, is the difficulty 
suggested^ It is that the Legislature has not altered the 
wording of the heading of this group of sections, '' Preservation 
of regular line in public streets,” nor has it expressly said that 
the prescription of the fresh Imc should be valid even though 
the object ol it be to widen the street But it has said 
generally that a Iresh line may be prescribed from time to time, 
and this authority is not in any way limited by reference to 
the motive or the result with which it may be exercised ; we 
cannot, therefore, read into tbe section a limitation or restric- 
tion which the Legislature has not imposed As to the 
phraseology of the heading of the sections, it is plain that 
that cannot control the wording of section 297 The heading 
stands on the same footing as a preamble, and may bo referred 
to for guidance if the meaning of the section is obscure : 
see Eastern GoiintieSy do . Companies v. Marriage^^^ and 
the judgment of Collins, M. E , in Fhicher v. Birkenhead 
Gorporation^^K 

But in this case there is, I think, no obscurity in the section 
itself, and, if that is so, the appeal to the headings is beside the 
point If fresh lines may from time to time be prescribed, it 
is certain that, at least in the great majorit;y of cases, the effect 
of a new line will be to increase tbe width of the street in 
comparison with the earlier line, and a result so directly 
flowing from the amended section may be safely taken to have 
oeen contemplated and approved by the Legislature. 

For these reasons I think that the decision in Essa Jacob's 
case^'^1 cannot, since the amendment of section 297, be regarded 
as authoritative, and that the Municipal Commissioner was 
empowered by the amended section to take the action of which 

(n (18G0) 9 H. L c m at p. 41. f 2 ) [1907] 1 K B. 205. 

(») (1900) 26 Bojii 107. 
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the plaintiff complains. I agree, therefore, that the appeal 
must be allowed. 

Attorneys for the plaintiff : Messrs, Crawford, Brown d Go. 

Attorneys for the defendant. Messrs, A^desliir, Hormasji, 
Dinshaw d Co, 


Appeal allowed. 
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OEIGINAL CIVIL. 


Before Mr. Justice Macleod, 

BAi LAXMI, Plaintiff, v HAEJIVAN NATHU and others, Defendants.* 1911, 

CzvtlJProcedure Code (Act V of 1908), Schedule I, 07 der XXV, iitle 1, mid Order Septeiuberd, 

XXXIII, fule 1 — Ordei jor security for costs — Leave gi anted to continue smt 

m apaupej — Fiactxce. 

An order to give securitj/ for cost'^ obtaaned m a smt filed m the ordinary course 
must cease to operate as regards antecedent costs if leave is given to continue the 
suit as a paupei, piovidcd the leave is granted bofoie the time limited for giving 
security has expired. 

Pkogbebings in Chambers. 

This was a suit filed by one Bai Laxmi on 12th April 1911 
against the executors of the will of her deceased husband J am- 
nadas Vallabhdas, praying {inter alia) that the will should be 
declared void, and that the estate of the said J amnadas should 
be administered by and under the directions of the Court. 

On the 8th July an order was obtained that the plaintiff should 
within one month deposit Es. 600 as security for the defendants* 
costs, and that in default the suit should be set down for 
dismissal. On 14th August, the plaintiff having failed to deposit 
security, the suit was set down for dismissal. The plaintiff, 
however, applied for an extension of time, on the ground that 
she had filed an application on 31st July for leave to continue 
the suit as a pauper. An extension was granted, and within 


Suit No 313 of 1931. 
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the time so extended the Prothonotary gave leave to continue 
the suit as a pauper. The matter was then adjourned to the 
Judge in Chambers on the defendants’ application under rule 
82 of the High Court Eules. 

Devidas, of Messrs. Motichmd and Devidas, appeared for the 
defendants. 

Thahoredas A. Gandhi, attorney, appeared for the plaintiff, 
and referred to Mussamat Mafisan v. Abdul Karim^^^ and WilM 
V. St. John^^l. 

Macleod, J. : — The plaintiff in this suit applied for leave to 
continue the suit as a pauper and such leave was granted by 
the Prothonotary. On the application of the defendant the 
question has been adjourned to the Judge under Bombay 
High Court Eule 82. 

On the 8th July an order was made in Chambers directing 
that the plaintiff should deposit Es. 500 in Court as security 
for defendants’ costs within a month, and that in default the 
suit was to be set down for dismissal. On the 31st July the 
plaintiff applied for leave to continue the suit as a pauper. 

On the 14th August the suit was set down for dismissal as 
no security was given, but as it was represented to the Court 
that an application to continue the suit as a pauper had been 
filed, an extension of time for giving security was granted. 
Applications to sue as a pauper are only made after notice to 
the defendant and not cx jparte as under the Eules of the 
Supreme Comi in England and hence the delay. The order 
for leave to continue the suit as a pauper was obtained within 
the extended time. 

It was contended before the Prothonotary and before me 
that there was no cause of action disclosed in the plaint, but the 
Judge who admitted the plaint must be taken to have decided 
that primd facie there was a cause of action and even if I was of 
a different opinion I doubt whether I could dismiss the petition 
on that ground. Then it was contended that the application 
could not be considered until the order for depositing security 

W (1907) 12 C.W.N. 163. 


(2) [191.0] 1 Ch. 701. 



417 


VOL, XXXVI,] BOMBAY SEEIES. 


for costs had been complied with. I haye not been referred to 
any direct authority on this point. 

In Willi Y. 8t John^^\ the Full Court of appeal decided that 
an order to give seciiiity for costs of an appeal ceased to 
operate if within the time limited for giving security the 
appellant obtained an order for leave to prosecute the appeal 
in forma pauperis. It seems difficult to differentiate between 
an order to give security for costs of an appeal and an order 
to give security for the costs of a suit, though at first I felt 
considerable doubts whether the order for security should not 
be enforced with regard to the costs already incurred in that 
suit by the defendant. In England until 1883 paupers were, 
by the provisions of 23 Henry VIII c. 15, completely exempt 
from the payment of costs, but leave given to sue as a pauper 
was not retrospective and if obtained after the commencement 
of the suit did not exempt the plaintiff from paying the 
defendants’ costs incurred antecedently. Doe d, Ellis v. 
Owens^^\ 

The statute of Henry VIII was repealed by 46 and 47 Vic. 
c. 49 and proceedings by or against paupers are regulated by 
the rules of the Supreme Court, Order XVI, rule 22, et seq. 
Under rule 25 a person admitted to sue or defend as a pauper 
shall not be liable to any court-fee, but nothing is said as to his 
being exempt from payment of costs. 

This was the procedure already adopted in India under the 
Civil Procedure Code and in Jeiha Mulchand v. Gulraj 
Jmmp^^\ a Full Bench decided that the costs of a successful 
defendant in a pauper suit were, as in all other cases, in the 
discretion of the Court under section 412 of the Civil Procedure 
Code of 1882. As the Court will not order a pauper to give 
security for costs, an order to give security for costs obtained 
in a suit filed in the ordinary course must cease to operate 
as regards antecedent costs if leave is given to continue the 
suit as a pauper, provided the leave is granted before the time 
limited for giving security has expired. Otherwise it is 

m (1842) 10 M & W. 514 
m (1884) 8 Bom. 57T- 
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obvions that, although the plaintiff has proved that he is not pos- 
sessed of more than a hundred rupees, there would be a denial 
of justice, since the leave to sue as a pauper would not save 
him from having his suit dismissed under the order for 
giving security. 

In my opinion, therefore, the order of the Prothonotary was 
rightly made and is confirmed. 

The costs of this application will be costs in the cause. 

Attorneys for the plaintiff Messrs. Mokchand d I)ev%das 
Attorney for the defendants Mr. Tliahoredas A Gandhi 

K. McI K. 


OEIGINAL CIVIL. 


Befote Mt, Justice Heaton. 

MOOEJI MAHECK, PjLAiNaiFP, v. PASSU PABBHAT and othfes, Dfpendants.* 

Bombay High Court Bules^ iulesSl, 321 and 3 2 Delegation of 2-^oums undei i tiles 
321 and 32S to Ois Bt othonotay y — Bomey of the Pi otJionota) // to deal with a/pplica- 
t%cm to give shot t sei vice of notice of motion 

The plaintift tiled a buib against the defendants claiming inter aha the appoint- 
ment of an interim receiver and in into %m in3UiictiOii The plaintifi obtained from 
the Prothonotary leave to gi\e the defendants short notice of a motion in the said 
smt tinder rules 321 and 323 of the Bombay High Court Buies The defendants 
objected that the Prothonotary had no power to shorten the time fornotice. 

Held that the Prothonotary had such powei 

The plaintiff filed a suit against the defendants claiming that 
a partnership between himself and the defendants should be 
dissolved and wound up, that necessary accounts should be 
taken, that the shares of the parties should be ascertained and 
paid to them, the appointment of an interim receiver and an 
interim injunction against the defendants, costs and other 
relief. The plaintiff gave the defendants notice of a motion for 
the appointment of an interim receiver and for an interim 
injunction as prayed for in the plaint ff'iie plaintiif o!;tained 


-Suit; No. 972 of 3 on. 
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an order from the Prothonotary giving him leave to give the 
defendants short service of the said notice of motion under 
rules 321 and 323 of the Bombay High Court Rules, 

The defendants claimed that such an order could only be 
made by a Judge under the terms of rules 81 and 321 of the 
Bombay High Court Rules. 

BaJiadurji for the plaintitf. 

Setalwad for the defendants. 

Heaton, J. : — Whatever my own personal view may be regard- 
ing the delegation of powers to the Prothonotary under rules 
81 and 321 of the Bombay High Court Rules, I find that the 
practice in the Prothonotary’s Office is that applications to 
issue short notice under rule 321 are made to and disposed of 
by him. From the enriuiries I have made I have reason to 
suppose that this practice is based on a legal interpretation of 
these Rules ; and I further have no doubt that the legal inter- 
pretation in favour of that practice is one which it is quite 
open to an authority to take, on the terms of the rules them- 
selves. I am entirely new to the practice and procedure of this 
side of the Court and I am indisposed to act on a personal view 
of the interpretation of the Rules, which wmuld interfere with 
the established practice Therefore I hold that the notice of 
motion in this matter is not bad. 
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APPELLATE CIVIL. 


Before Mr, Justice Chandavai ha) and Mr, Justice Batchelor, 

1912. JIVAJI SAMBHAJI KAMBLT GAYKAR and others (original Plaintiees), 
January 10, Appellants, v, PAKIB SABAJI KAMBLI and others (original Dependanis), 
Respondents. 

Bombay Bcredtta'iy Offices Act (Bombay Act III of 1874), section 67 \ — Collector — 
Vatandars — Se7ince Becjister — Suit for declaration as head of family — Civil 
Court — Jurisd ictioyi. 

The plamtihs brought a suit to have it declared that thej’ were entitled to a 
shaie of the vatau and to have their names recorded as such in the SerMce Register 
kept by the Collector. 

Held, that the suit foil under the ban of clause (d) of section 67 of the ITereditary 
Offices Act (Bombay xict III of 1871) and was not cognizable by the Civil Court. 

Govind Sitaram v. Bapuji Mahadeo(^) and Balh ishna Chivmaji v. Balaji Bam- 
cliandrai^), explained. 


Second Appeal 12 of 1911, 

i The section in question runs as follows — 

67. In the register of lands and allowances in consideration whereof liability 
to serve still exists, tho Collector ‘=‘hall specify— 

(a) the area of the Linds, tho names of the occupaiits, tho survey number and 
assessment, the quit-rout, if any, leviable, and the nett revenue alienated by Gov- 
ernment, the amount and niturc of the cash or other lUlowances, tho source from 
which they are pay,iblo, and thulind iincl allowances assigned, for the remuuexafcion 
of officiators ; 

(b) the namer> of the heads of familio-j and of the representative watandars ; 

(c) whether the semco i'. performed by one representativo watandar or other- 
wise : if by several m successive periods, tho order in which they are to succeed 
each other ; 

(d) tho proportional share of the watan possebsed by each head of family which 
may be expressed in annas or fractions of a rupee ; 

(e) the number of officiators required bo perform the duties ; 

if) the nature of the settlement of inferior village watans referred to in 
PartX; ^ * * 

{g) sudb oth^ particulars as Government may (from time to time) order to be 
r^ca:ded. 


(1) (189$) 18 Bom, 516. 


(2) (18841 9 Bom. 25, 
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Second appeal from the decision of H. S. Phadnis, District 1912. 

Judge of Eatnagiri, confirming the decree passed by N. E. jivaji 

Majmundar, Subordinate Judge at Malvan. Sambhaji 

Fakir 

Suit for declaration. Sabah. 


The gaoM vatan of the village of Eewandi belonged to the 
family of plaintiffs, defendants and their co-sharers. The vatan 
was held by the several branches of the family in turns. As 
holder of the office, they passed a hahulayat to Government 
every year, collected fche land revenue of the village and paid 
it to Government who remunerated them by paying Bs. 20 
a year. One of ihe branches of the family was headed by 
Sambhu Dhanaji. Sambhu had three sons * Subaji (the father 
of defendants) ; Jivaji (plaintiff No 1) and Daji (father of 
plaintiffs Nos. 2 — 5). As the defendants represented the eldest 
member in Sambhu's branch, their names were recorded in 
the Service Eegister kept by the Collector. Whenever it was 
Sambhu’s turn to officiate, the defendants did the work and 
earned the fees to the exclusion of the plaintiffs. The plaintiffs 
therefore filed a suit to have it declared that they were entitled 
to a two-thirds share in Sambhaji’s branch, to have the Gov- 
ernment records corrected accordingly and to recover Es. 20 
as damages. 

The defendant No. 1 contended inter alia that the suit was 
barred under the Hereditary Offices Act, 1874. 

The lower Courts dismissed the suit on the ground that 
it was not maintainable by the Civil Courts. 

The plaintiffs appealed to the High Court. 

A. (?. Desai, for the appellants We submit that the 
present suit which seeks a declaration that the plaintiffs are | 

entitled to a share in the recognised share of their branch of If 

the family, will lie in the Civil Courts. The Collector has 
authority only to determine who is the representative vatandar ; 1 1 

but he has no authority to determine who is a vatandar. In ’ P 

other words, he is in no way concerned with the determination » ' 

of the rights of the members of a particular branch inUr se. 

Oases falling within the latter class can properly be tried by 
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Civil Courts Eefers to Bammo v. Secretary of State^^'^ ; 
Govind 8%taram v. Bapuji Mahadeo ^^'^ ; Bamchandra Dabhol- 
Jcar Y, Anant Sat Shemi ^^ ; Bahimlhan v. Dadamiya^^'^ ; 
EJiando Narayan Kulkarni v. Apaji Sadashbv KulhcmvP^ ; 
Ghinto Ahaji Kulkarni v. Lakshmibai koin Sahliaram 
Antaji^^'^ ; Balkrishoia CMmnaji v. BaJaji Ba7ncJia7idraP'^ 
and Baoji v. 

8. S. Pathar and V. B. Si7 7ir, for the respondents, were not 
called upon. 

Chakdayaekab, J. ‘ — The first question is. wdiat is the relief 
which the plaintiff has asked for by his plaint in this suit and, 
secondly, whether that relief is barred by the provisions of 
the Vatan Act. 

It is urged before us by Mr. Desai tliat the Civil Court has 
jurisdiction to entertain the suit, because what is asked by the 
plaintiff is not any relief which would be prohibited by 
section 67 of the Vatan Act, but a mere dec] amt ion that he is 
a member of Sambhu’s branch, and that as such ho has a two- 
thirds share in the Vafcaii liolonging to that brancli. We have 
had the plaint in tlie (Original read out to us and we have 
carefully considered its terms and its prayer. The summai*y 
of it as given by the Subordinate Judge in his Judgment is 
substantially coitgcI. In his plaint the plaintiff complains 
that he belongs to Sambhu’s branch of the Vatan family ; that 
Sambhu was the head of that branch so long as ho was alive ; 
that he dealt with the revenue authorities, executed kabidayats 
and owned a pa,rticular share ; but that since Sambhu ’s death 
the defendant has been successfully posing as the head of the 
Vatan entitled to deal witli the Collector and to pass kabula- 
yatSf and, therefore, entitled to be put upon the record under 
section 67 as the head of the branch. It is for the purpose 
of getting the defendant out of the way and having his own 
name recorded as the head of the branch in the Collector’s 


(1) {189G; P. J G66 (5) (.1877) 2 Bom, S70 

(189$) 18 Bom 51C (O; (1K78) 2 Born 375 

(3) (1883) 8 Bom 25 (7) (1884) 0 Bom. 25. 

{*) (1909) 34 Bom, 101. («) (1S9C) 22 Bom. 344. 
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Eegister that the suit has been brought. That is substantially 
the nature of the suit, and so it has been treated by both the 
Courts below. But Mr. Desai relies in support of his argu- 
ment on the decision of this Court in Govind Sitamm v, 
Bapuji Mahadeo^'^^ where Sargent, 0. J., held that the duty 
of the Collector as determined by section 67 of the Vatan 
Act was confined to specifying the names of the heads of 
families and the proportionate part held by each head, but that 
he was in no way concerned with the rights of the members 
of a particular branch %7ite7* se. The meaning of that decision 
is that it is for the Collector, in the first instance, to determine 
who is the head of a particular branch of a Vatan family. 
Having determined that, it is also the sole function of the 
Collector under the Act to determine the proportionate part 
possessed by that head But given the head and the propor- 
tionate part he possesses, as determined by the Collector in 
the exercise of his exclusive jurisdiction, the question what 
the lights of the membeis of that branch mter se are, with 
regard to their shares in the proportionate part so determined 
is a question which (according to the decision cited) lies within 
the province of a Civil Court. The judgment in Govind 
Sitaram v. Baptiji Mahadeo^^^ would at first sight seem to be 
in conflict with a prior decision of this Court to which Sargent, 
C. J., was also a party, viz., Balkrishna Clnmnaji v. Balaji 
Bamchandra^^K But a close examination of both the cases 
satisfies us that there is no conflict. What the plaintiff in the 
latter case sought was a declaration of his share in the Vatan 
and of his title to have his name entered in the Vatan Eegister. 
That was under section 67 If he had asked merely for a de- 
claration of his share in the Vatan without any reference to his 
title as the head of the family and the proportionate part which 
he possessed as such head, it would have been held that the suit 
lay. Sargent, C. J., pointed out in his judgment that it was 
true that the Court could not make a declaration of his right 
to a one-fourth share of the Vatan, without first determining 
whether he was the adopted son of Ohimnaji ; but that the 
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10 : 2 . declaration praTod for 'Tt'onld be beyond the Coorfs inrisdiclion.” 

That declaracion 3-olated to the oiiestivon of headship and the 
SiMiJiiAji share in respeefc of ix. In the suit before ns now, that is in 
PAivir, substance the deciararion nra-yod for. 

bvDAjT. 

Foi' those reasons tJici decree tnnsl be confirinecl "vdth costs. 
There mast be separate sets of costs. 

Batcheloi^, -T. : — 1 agree that this is a suit to obtain a 
declaration from the Civil Court to the eriecL that, the iato 
head of the family, Sambhu, being now dead, the present head 
of the family is one of die plaiiziiiis and not one of the defend- • 
ants ; and that the ylaintiifs are ia coiisequencc entitled to a 
proporticnal share oi the Vatan. A suit of this character 
seems to me to fall direct]}- under the ban of clause {d) of 
section 67 of the Hereditary Offices Act. The decision in 
Govind Siictreun v. Bapuji jLxJiadeo^^'^'^ can bo ot no assistance 
to the present plaintiffs who are not suing as Vatandars for 
the adjustment of any dispute between Llicmselvcs as to their 
distributive shares in a total portion awarded by the Collector 
to the head of the family. 

T agree, therefore, that this suit is not competent. 

Decree eonjinned, 
n. ir. 


(0 5.1(>. 


AEPELLATE CIVIL. 


Befoe Oi/'. lui'i 0/; . OJianclavarhar, 

1012 . I 3 a] PAPtSO-h of SPLAT JIVUAOr orAGA^LAL, axd otiifes (ortiGi^^Ai. 

January IG DiTF\nuNTs), Ar?^J.LA^'^R, r. PAI SOOELI, vido^n O]^ PRAIaSHANKAR 
■ AIAGA'^mLAL (oniGT^eMi PrAixT.FF), REaPo:i:i:]/MT.’^ 

Hindu Lav: — ^lidhslia'^'a — ^ai ulzha — Btridlian — Dsvulnaon — Dauyhcers sons tale 
sevoally and not jointly — Coparcenary — Basic notion of coparcenary — Obstructed 
and wvjbstrucUd sticcession -^Estate by partition — Estate by birth — Dayada — 
Ethhia—Lvterpretaii 07 i — Self-acy^dred property. 

Property inhorii-cd by son': from their moth or Ia not a joinr estate but a tcnaucy- 
in-common, according to both Iho Vyavahara Mayuliha and the IMitakshara. 


Second Appeal >^o. JCG of 1911. 
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The basic principle of a joint tenancy or coparcenary imder Hindu law explained. 

A joint tenancy is property inherited as an unobstructed succession and is called 
rikhta. It devolves on the heirs as a coparcenary* 

A tenancy-in-common is property inherited as an obstruction and is called 
samavihliagaj because when the inheritance falls in, it devolves on the heirs as a 
divided estate. 

The term self-acgtiired property, as distinguished horn joint property, explained. 

Property originally self-acquired, because acquired without detriment to joint 
ancestral estate, becomes joint when it has been mixed mth and treated as part of 
the said joint estate by the coparceners. 

Second appeal from the decision of A. C. Wild, Joint J udge 
of Ahmedabad, varying the decree passed by J. N. Bhat, 
Subordinate Judge at Borsad. 

The facts were that one Bai Mabalaxmi owned the property, 
which she devised on her death to her daughter Bai Parvati. 
When Bai Parvati died, the property was inherited by her 
two sons, Jivram and Pranshankar. Of these two, Pranshan- 
kar was the first to die. Jivram thereupon took possession of 
the whole of the property. On Jivram’ s death, the property 
passed into the possession of his widow Bai Parson (the 
defendant). Pranshankar’s widow Bai Somli filed this suit 
against Bai Parson, to recover from her by partition a moiety 
of the property. Bai Parson died during the pendency of the 
suit ; she was represented by her two daughters Xamla and 
Shanti (defendants Nos. 1 and 2). 

The following genealogical tree shows the relationship of 
the parties : — 

Bai Mabalaxmi. 

! 

Bai Parvati 
= Magairial, 


Jivram Prausbaubar 

5= Bai Parson as Bai Somli 

(original ctcfendant, dead). (plaintifif). ' 


Kamla Shanti 

(defendant Ho, 1), (defendant No. 2). 

The defendant in her written statement contended inter 
alia that the estate taken by Jivram Sind Pranshankar wa§ 
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joint in interest and that on Pranshankar’s death Jivram took 
the whole estate by survivorship. 

The lower Court decreed the plaintiff's claim, holding that 
Parvatishankar and Jivram held the property as tenants-in- 
common and not as joint tenants. 

The defendant appealed to the High Court 

L. A. Shah iox the appellant.— The case of Venhayyamma 
Garww Venlakti ammio.yyamma Bahacliir Gc6?u'^' is a conclusive 
authority on the point in dispute here. The doctrine of survi- 
vorship is not limited to unobstructed succession and wdll 
obtain in the case of sons inheriting from their mother Eefers 
to Karuppm Naclmtr Sanlmranaiayanan and Bai 

BuMimani v. Kes/iavlal^^\ 

Whatever the law may be in this respect under the Mitak- 
shara, it cannot be the same under the Mayukha. The 
definition of /^Daya” or heritage under both systems are 
different. Sec Vyavahara Mayukha, c. 4, s. 2, pi. 1 and 2 ; 
Mitakshara, c. 1, s. 1, ]pl 2 and 3. 

G. V. Tliahor for the respondent, —The Privy Council case 
of Venkayyamma Garn v. Venlccdarcmanayyavwia Bahadur 
Ganfi^ does not apply, for in Madras under the Mitakshaia, 
the daughter’s sons inherit dii‘ect]y to their maternal grand- 
father, which is not the case in Bombay. 

There is no difference between the Mitakshara and the 
Mayukha in this respect. Tht: doctrine of survivorship does 
not rest on the definition of heritage. 

Again, the teciinical stridhan of a v/oman descends to her 
daughters as tenants-in-common ; the same should be the case 
when the sons of daughter inherit. Eefers to Jogesioar Naram 
Deo V. Ba77i Glmidra Dntk^K 

L. A. Shah, in reply, cited West and Buhlor, p. 300 (3rd 
edition), Mayukha, c. 4, s. 2. 

, (1) (1902) 25 Haa. G7B. (3) (1907) 9 Bom. L. E. 1293. 

. (3) (1903) 27 Mad. 300. (4) (1896) 23 Cal. C70. 
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Chakdayabi ab, J. : — The only question for decision on tiiis 
second aj)peal^ arising under the Vyavahara Mayukha, is 
whether the sons of a woman who inherit her stridhan 
property, take it jointly as coparceners or severally as tenants- 
in-common. 

The lower Courts have held that they take it severally as 
tenants-in-con mon, on the authority of the Full Bench ruling 
of the C^ad as High Court in Karuppai Nachim v. 
SanJcmancoaya^ia^i Clietty^^\ That decision has been 
followed h a Division Bench of this Court, consisting of the 
learned Chief eTustice and Batchelor, J , m Battamhhai bin 
AppanhlvH v. Yamnabai 'kom Jtmiibliat^^K Both these deci- 
sions aie indor the law of the Mitakshara. It i^l-iirged in 
suppoit of his second appeal that the law of the Mayukha is 
otherwise, Eeliance is placed on the passage in that 
authority, wheie the word daya (heritage) is defined and then 
explained by the author, Xilakantha (Oh IV, sec. 2, placita 1 
and 2, pp. 46 and 47, of Stokes’ Hindu Law Books). There, 
after defining daya as wealth not reunited, nor put back 
again into a common stock, and (still) admitting of parti- 
tion,” Nilakantha goes on to quote from the Smriti SangraJia^ 
which says : — That which is received through the father, 
and that leceived through a mother, is described by the term 
Heritage Upon this it is argued that, since property 
inherited by sons from their mother is put by the text quoted 
from the SmnU Sangraha upon the same footing as property 
inherited by them from their father, and since the law of 
coparcenary undoubtedly obtains as to the latter, it ought to 
prevail as to the former also. 

Before discussing the soundness of this argument, it will be 
convenient to consider first the basic principle or root-idea of 
the term coparcenary or joint tenancy under the Hindu law, 
and then to determine whether that principle is common to 
both the Mitakshara and the Mayukha. 

(i) (1903) Mad. 300 

{*) 04 A. Ho 277 of 1911, decided on Ist Bocamlier 1911 (Un. Bep.), 
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One of the cardinal principles of Hindu law, borrowed from 
its Shastras, is that a son is his father reborn. This 
principle rests on a passage from the Vedas quoted by 
Baudhayana, in which a father thus addresses his son : — 

“ Erom my several limbs thou art distilled; from my heart 
thou art produced ; thou art indeed myself but denominated 
son.” Every son is, therefore, identified in interest with his 
father and all the sons together with him constitute one body, 
so to say, in the eye pmd for the purposes of law and the 
Shastras. So, Vijnaneshwara tells us that when a father 
brings a suit as to his own property, his son or sons can 
appear for him and prosecute the suit, even when he is living 
and that, because the word 'plaintiff includes the sons and 
grandsons of the man suing, their interests being identical ” 
(Mit. Moghe’s Edn. No. 3, p. 113). Starting with that idea 
of identity, the law has engrafted on it the principle that every 
son takes an interest by birth in his father's property. Hence 
the injunction that a man shall not give away the whole even 
of his self-acquired pioperty when he has sons, because 
procreating sons, the father must perform their initiatory 
ceremonies and provide for their livelihood ” (see the Chapter on 
gifts of the Mitakshara, Moghe's Edn. No. 3, p. 225 ; West and 
Buhlcr's Digest, 3rd Edn., p. 759, note). The same injunc- 
tion is given in the Mitakshara in placitum 27 of Ch. I, 
sec. 1 : Though immoveables . . . have been acquired by a man 
himself, a gift or sale of them should not be made without 
convening all the sons. They, who are born, and they Vvho 
are yet unbegotten, and they who are still in the womb, 
require the means of support ; no gift or sale should, therefore, 
be made” (Stokes, pp. 875 and 376). 

The doctrine that sons take property in their father’s estate 
by birth is propounded by the Mitakshara in a highly learned 
disquisition (Ch. I, sec. 1, pi. 17 to 22) in answer to those 
who maintain that the property ” of the sons is not by 
birth but by demise of the owner, or by partition.” Accord- 
ing to the latter, all property, whether inherited from the 
father or other relations, is of the same character, the man 
inheriting getting ownership in it on the death of the person 
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from whom it is derived. The Mitakshara and those who 
follow it hold otherwise. They distinguish between property 
inherited by sons from their father and property inherited 
from others. The former they call unobstructed succession ; 
the latter obstructed succession. According to the opposite 
school, all inherited property is obstructed succession. The 
Vyavahara Mayukha discusses the question and upholds 
the view of the Mitakshara. The passage m the Mayukha 
(Ch. IV, sec. 1, pi. 3, Stokes) is as follows : — 

According to Dhareshvara Acharya, ‘ the ownership of 
sons and the rest, in the wealth of the father, is not 
generated previously during his life, but is produced by 
partition.’ And the author of the Smriti Sangraha 
says the same. But it is not so.” 

It will be perceived from these discussions in the Mitak- 
shara and the Mayukha that their view is that sons take 
interest in their father’s property hij hirth, and that the 
opposite view which they combat is that the sons’ interest 
arises by partition. The contrast between these two expres- 
sions, by birth and by partition, is significant, because in 
them lies the root-idea or basic principle of the coparcenary 
system as distinguished from a tenancy-in-common. To take 
ownership in an estate by partition is to take a defined share 
in it as a severalty at the very moment that it falls in as an 
inheritance. When the father dies, the estate at once of itself 
comes to the sons by partition in shares. To take the estate 
by birth means to have an inchoate, undefined interest, and 
all the sons take it as an aggregate of persons standing as the 
father reproduced ; so, when the estate falls in as an inherit- 
ance on the father’s death, no son can say '' this is my share,” 
but all take what was a joint interest from the time of their 
birth. 

Hence it is that the right of sons to inherit their father’s 
property is termed unobstructed succession {apraiibandha 
day a). They are the primary heirs, whose interest arises 
when they are born and that interest ripens in its joint condi- 
tion when the father dies and inevitably comes to thenn as 
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heirs for enjoyment without any obstruction. They take 
jointly and the joint interest continues until they by common 
agreement effect a partition. And partition in that case does 
not create a fresh interest of ownership, for that existed from 
the time of their birth ; only it substitutes defined ownership 
of a part for an undefined ownership of the w'hole. 

It is because of this nature of the light of the sojis that the 
word rihhta, which means inheritance, is defined as nn- 
obstrncted succession {apratihandhci, daya). After pointing 
out that a man becomes owner of property in on of five ways, 
by inheritance, purchase, partition, seizure, or finding, 
Yijnaneshwara in the hlitaksharii. hings out the contrast 
between inheritance and partition. He says : “ Unobstructed 
heritage is here denominated ‘inheritance,’ riJihta” (Ch. I, 
sec. .1, pi. 13). And he then states of partition; •' Partitmu 
intends heritage subject to obstruction.” Explaining these 
definitions given by Yhjnaneshwara, the Viramitrodaya points 
out accordingly that sons become “ owners ” of their father's 
property by birth, not by paitition, and lie quote.s the 
Miiakshara, which contrasts the right of ownership acquired 
by partition with the riglh acquired by sons to tiieir father’s 
property from their birth (Viramitrodaya, Ch. I, see. 30, 
Sarkar’s Edn., p. 19). 

Here, again, we have the root-idea or basic pr uciple of a 
joint tenancy as distinguished from a tenancy-. n-common 
brought our very jiromintntly. When we ore-, old that 
unobstructed heritage is riklita or inhorit-ance, piop-, r aiu'i that 
obstructed succession {sapratihcu’Ak'i (laya.) is pa tiLion, the 
plain m(,aning is t;;is. Lithe case of obstructed -icccssion, 
the idea of iuberitanco and the id( a ot partitioi go together ; 
one is a necessary completnent of the other, so tl'at, at the very 
moment the inheritance falls in the heirs take Jy • partition, 
that is, as owners of defined shares, and therefore, as tenants- 
in-common. But it is not so with unobstructed sticcession. 
There the sous inherit as a united body of heirs in virtue of a 
liRht pre-existing (from the time of their birtii) without the 
idea of partition being a natural incident of tlie inheritance at 
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the moment it falls in. Obstincted succession, in other words, 
is partitioned succession ; unobstructed succession is uriparti- 
tiomd heritage, subject to x^artition at the oxstion of the sons 
inheriting. 

This division of heritage into unobstructed and obstructed 
succession, adojited in }he „Iitakshara and followed in the 
Mayukha and the V ramitrodaya, who belong, generally 
speaking, to the Mitakshaia school, is not recognised by 
another school of Hindi law vers, which maintains that it is 
only on the death of a £jropodtus, whether father or not, that 
the property of the heir arises and that ‘‘ heritage is in all 
cases obstructed and never otherwise.” (Viramitrodaya, 
Barkar s Bdn., Ch. I, sec. i22, p. 13) 

This contiast between unobstructed and obstructed succes- 
sion is further brought out b} Vijnaneshvvara in other portions 
of the Mitakshara. Bor instance, m the Chaxiter on Debts, he 
first deals with the liability of the sons and grandsons of a 
deceased Hindu to pay his debts. Then he discusses the 
question : — Who is liable to pay them if the deceased has left 
no sons or grandsons Yajnyavalkya’s text answers that in 
that case the iperson who takes the deceased’s j^^’^perty as heir 
must pay the debts. That person is termed in the text rikhta 
graMha, e., the person who takes the rikhta or inheritance. 
But we have seen that the term rikhta, as explained by 
Vijnaneshwara, means ]?rimaiily not all but only unobstructed 
inheritance, i. e., the inheritance of sons and grandsons and 
great-grandsons. How rhen does it come to be applied here 
by Yajnyavalkya on the subject of Debts to the case of 
obstructed succession ? To remove ambiguity on that score, 
Vijnaneshwara explains what the term rikhta grahaha, as 
used by Yajnyavalkya, in the text in question means. (The 
term) rikhta grahaha (means) he who takes the inheritance 
by means of partition as the door, vibhaga dwarena) That 
is to say, the person so taking enters into the inheritance 
iharough or by means of partition — at the very moment it 
rcomee to him it comes partitioned, so that if tliere are saveeal 
heirs to the property in the case of obstructed succession, ithey 
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take it by division as a natural and inherent incident of their 
right attached by law. 

Those considerations do not apply to property inherited by 
sons from their father. The term unobstructed succession 
{apratibandha daya) is exclusively used of that property and 
is out of place in the case of all other property such as that 
inherited by the sons from their mother or from other 
relations. In the latter case, the heir inheriting does not take 
any interest in the property by birth ; and the basic principle 
of a coparcenary is essentially absent witli reference to the 
light to inherit. When it comes to the heirs on the death of 
the propositus, it comes not in virtue of a right pre-existing 
from their birth but in virtue of the character of partition 
annexed by law to it as obstructed succession. 

So far, then, as the Vyavahara Mayukha is concerned, it 
agrees expressly with the Mitakshara in maintaining that sons 
take interest in their father’s property from their birth, and 
not hj partition. As to the oLhor considerations derived from 
the Mitakshara, that is, as to its definition of rikhta or 
heritage as unobstructed succession and of sainadibliaga or 
partition as obstructed succession, it is true that Nilakantha 
is silent. But on the established principle of this Court, his 
silence must be regarded as assent to the propositions laid 
down in ihe Mitakshara and dealt wibh in the foregoing part 
of this judgment, unless we find in the Vyavahara Mayukha 
anything which either expressly or by necessary implication 
shows that Nilakantha intended to apply the law of coparcen- 
ary also to property inherited by sons from their mother. 

It is urged for the appellant that Nilakantha does so intend, 
because in explaining the definition of daya (heritage) he 
quotes the Bmriti Sangraha which says that that term 
applies both to paternal and maternal heritage. That defini- 
tion of daija, it must be remembered, is from a smriti or text, 
and, seeing that a smriti is generally meant to be the 
condensed expression of a rule, it is in every case a question 
whether the subjects or objects specified in it are exhaustive 
,qx whether they are illustrative. Now, in the case of the text 
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quoted by Nilakantha from the Smriti Sangraha, on which the 
appellant’s pleader strongly relies in support of his argument, 
we have Nilakantha’s own explanation to make it clear beyond 
doubt that the text in question is illustrative, not exhaustive. 
After quoting that text, he goes on to quote also from the 
Nighantu where it is said : — “ The learned define heritage to 
be the wealth of a father, which admits of partition.” Here 
is an apparent contradiction between the text from the 
Smriti Sangraha and the text from Nighantu. The former 
says heritage means paternal and also maternal property. 
The latter says it is paternal property. Nilakantha cites both. 
How are they to be reconciled ^ He reconciles them by explain- 
ing that the word father is merely put to denote relations 
in general, as a part for the whole ” In Nilakantha’s view, 
daya means heritage derived from any relation, father, mother, 
brother or so forth, the word “ father” being merely illustra- 
tive. So the word “mother” in the text from Smriti 
Sangraha comes in by way of description, not enumeration. 

It must be observed here that, though the words daya and 
fihhta are sometimes used indiscriminately to mean heritage 
in general, their strictly legal connotations are different and 
even popular language recognises that. A dayada in 
popular language is one who takes a deceased’s estate by 
obstructed succession. That is its strictly legal sense also. 
The word rihlita primarily means in law he who takes by 
unobstructed succession. Often they are used as if ishey were 
interchangeable, but that is not strictly legal, according to 
Hindu law. Vijnaneshwara points this out in pi. 33 of 
Oh. I, sec. 11, of the Mitakshara (Stokes), where he says — 
“ The word ‘ heir ’ (dayada) is frequently used to signify any 
successor other than a son.” 

If, then, both the Mitakshara and the Mayukha so far 
agree, is there anything in their treatment of the subject of 
dridhan and of devolution to it to support the argument of 
the appellant’s pleader? According to both those authorities, 
heritage in the case of stridhan is obstructed succession ; so 
partition isjits natural incident. According to both again, as 
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interpreted by this Court, wben daughters, and, in defauL 
of them, their daughters, inherit the mother's estate they 
take as tenants-in-common. The same law must apply to the 
sons also, when they in their turn inherit, in the absence oi 
any esi)ress rule that the law as to unobstructed successioj- 
applies. No distinction is made as between daughters and 
sons with reference to the charac .er of their right to inherit, 
their mothers itridlan. They all si and forth as heirs; ani 
if daughters tale as tenants-in- common, the sous ought t( 
take as such on th principle of the canon caiL-d Kyay .v 
Samya (rule frem Cijuity). Arc. that the canon ivas intended 
to apply is clear from the gloss oi the Mitakshara on a text of 
Manu cjiioted in the Chapter on Stridhem (Ch. II, sec. li, 
pi. 19 and *20, Stokes, pp. 462 and 463). Mann’s text is: 
“ When the mother is dead, let all the uterine brothers and the 
uterine sisters equally divide the maternal estate.” On this 
the Mitakshara’s gloss is : — “ Ail the uterine brothers should 
divide the maternal estate equally ; and so should sisters by 
the same mother.” Both brothci's and sisters are put on the 
same footing, so far as the nature of the right is concerned. En 
the case of both, the right of inheritance accrues when the 
mother dies ; that is the point of time ; and it is at that point 
that the division takes ellcct, whether sisters take or brothers 
take. The inheritance and the division arc simultaneous in 
either case. 

As held by a Full Bench of this Court in Dayaldas Laldas v. 
Savitrihai^^^ the Mayukha interprets the abovementior.ed 
text of Manu witli reference to anvadheya stridhem differently 
from the Mitakshara. While the latter takes it to mean that 
brothers form a class of lieij's S(3parate from the sisters and 
that the division mcjntioned is of brothers inter se and of 
sisters inter se, the Mayukha interprets the text as meaning 
that both the brothers and the sisters inJierit together as one 
class and the division mentioned is of the mother's estate 
among them all equally. This diderence of interpretation does 
not affect the question before us. Both the Mitakshara and the 


(1) (1909) 3tt Eoni. 385, 
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Mayukha agree so far that, whether the brothers and the 

sisters form one class or two distinct classes, they take, when Bai Pabsoh 

they take at all, by division. Nay, the Mayukha's interpreta- baiSomjui. 

lion serves as a cogent reply to the appellant’s argument. If 

the miaadJieija strklhan is inherited by brothers and sisters 

together as one class, and the sisters take as tenants-in- 

common, it follows the same rule must apply to the brothers, 

as they stand in the same category of heirs. This is on the 

rule of Hindu law laid down by Baudhayana (according to the 

Viramitrodaya), and by Ushanas (according to the Mitak- 

shara), that what is affirmed of even one among many that 

have a common property, the same is to be extended to all, 

since they are declared to be similar ” (see the Viramitrodaya, 

Sarkar’s Edn., Ch. II, pt. 1, sec 10, p o9 ; the Mitakshara, 

Moghc’s Edn. No. 8, p. 397). 

But it is urged for the appellant that, m dealing with the 
question of partition, both the Mitakshara and the Mayukha 
make no distinction between property inherited by sons from 
their father and property inherited by them fiom their mother. 

It is argued upon that, that both the authorities intended to put 
both the properties on the same footing and treat them as joint 
and subject to partition among the sons holding both as copar- 
ceners- This argument overlooks the fact that even in the 
case of property which is inherited by the sons from their 
mother, the law must lay down what its character is as a 
succession coming in d, partitioned condition as a tenancy-in- 
common. It would not have done for the law simply to have 
said that the estate falls in as an estate divided in interest, 
because that gives rise to the question : — What interest does 
each son. take? How is that interest to be determined? 

Hence the necessity of dealing with the property as a subject 
of partition. Because in so dealing with it the law-givers and 
the commentators deal also at the same time with the mode 
and time of partition of the property inherited from the father, 
when this partition is made by the sons by mutual agreement 
after the estate has come to them as joint in character, it does 
not follow that the mother’s property is also inherited as 

a ^88— 7 
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a joint estate. To give to the estate inherited from the mother 
that character, it must be an unobstructed succession, which it 
obviously is not. 

In dealing with the subject of self-acquired property 
Vijiianeshwara no doubt explains that self-acquisition is that 
which is acquired without detriment to the paternal or the 
maternal estate inherited by sons. It may be argued that he 
would not have mentioned the maternal estate there with the 
paternal estate if, in his opinion, the former were not joint 
like the latter. The argument, however puts on Vijnanesh- 
wara's gloss a construction w-liich makes it practically contrary 
to the substantial meaning of Yajnyavalkya s text defining 
self-acquired property and to the moaning of Vijnaneshwara’s 
gloss thereon. The question of self-acquired property arises 
and can arise only wnth reference to a family the members of 
which are or avere joint in estate. Yajnyavalkya’s text refers 
only to such a family Now, property held by a family as joint 
need not necessarily be only paternal. It may be property origi- 
nally inherited from other relations, or it may be property origi- 
nally acquired by one or more of the coparceners by his or their 
"'own exertions, aud both these may have been thrown into the 
common stock and tiu’iied into loint property. The established 
law is that self-acquired property is that which is acquired by 
a member of a joint family by his own exertions without 
detriment to the joint propci’ty and not thrown into the 
common stock When Yajnyavalkya speaks of self-acquired 
property as property acquired without detriment to ihe pater ned 
estate and Vijnaneshwara in his gloss speaks of it as property 
acquired without the help of the paternal and maternal estate, 
both mean in substance by such estate all estate which is joint 
in character, wdiatever its derivation. If the argument w^e are 
noticing is sound, we must take Yajnyavalkya’s text and 
Vijnaneshwara’s gloss in their literal sense and restrict self- 
acquired property to that which is acquired without detriment 
only to the paternal or to the maternal estate of the joint 
family and we must exclude all other property, acquired by 
: unheritance or otherwise and then thrown into the common stock. 
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Such, exclusion is not sanctioned by Hindu law — Yajnyavalkya’s 
text defining self-acquired property and the glosses of Vijnanesh- 
wara and of Nilakantha do not warrant it. The sensible way 
of interpreting Vijnaneshwara’s gloss is, therefore, to take the 
word maternal estate as standing for all property, which, 
though not inherited from the father but acquired otherwise 
by the members, has been nevertheless thrown into the 
common stock and so has become joint by being mixed up with 
the paternal estate. 

The paternal estate is the determining and dominant factor 
of the joint tenancy When other estate is mentioned with it 
with reference to a joint family, the meaning is that that other 
estate has become joint by becoming through the volition of 
the coparceners mixed with the paternal estate and, therefore, 
partaking of its character. In other words, the words 
paternal estate in Yajnyavalkya’s text and paternal and 
maternal estate in Vijnaneshwara’s gloss must be treated as 
illustrative and refer to all property treated as joint, though at 
the time of acquisition by inheritance or otherwise it had been 
self-acquired. 

On these grounds we must hold that, under the law of the 
Vyavahara Mayukha as also under that of the Mitakshara, 
property inherited by sons from their mother descends to them, 
not as a joint tenancy, but as a tenancy-in-common. This 
conclusion is in accordance with the view of the learned authors 
of West and Buhler’s Digest (see note c, pages 710 and 711, 
3rd Edn.) 

The decree must, therefore, be confirmed with costs. 

Decree confh^med. 
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APPELLATE CIVIL. 


Before IB . JuUtce Clianclavmlhar and Mr Justice Batchelor 

SAPUELO SABSIIETTI (obiginyl pL^LiNTirp) Appellvnt, v THE SECBE- 
TARY OF STATE FOR INDJ A. IN COUNCIL and anotheh (obiginal 

Ul^rENDANas), ElSPONDLM'S 

G/ant of occuimicij hy Goici n.iient um\) a lahulayat — Loncliiion asio lesumptwn 
for Govetmiient piu^^oses, thatis^ hi llaihcay and ollic} imiimes — Salel/y Govern- 
ment — Const met ion of the concliUon — Goien mnent lUll pi opi leioi s 

Under a kabniajat tlie occupancy of cjitaiii land li'id been giaiited to t-Le 
plaintiff by the Collecior subj;.ct only to the condition tiiii it bhould be competent 
to Government to le^umc the Und ^^]louLve^ it should be required by Government 
foi Gcvornment puipcsfb, til it In ior R niv ly 01 otne- puipO'^cs Aftul^^ards the 
land Wis rind vas ^oid to defend int J (Iwiv whose gi indfather it 

oiigmalK aoquired foi a Bulway) The planitiif, thoicupon bi ought the present 
suit against t-h*.. Sccrctai\ of Sttitc for Indri in Council md defendant d for the 
recovery of the land on the giound that the ^alc to defend int ‘2 wa* not for Govorn- 
nient purposes 

Meld, dismissing the •'Uit, that Cro\orinacnt s’lcro the propiiclois of the land 
and as such thi y could ic-Mimcit \ h nc\t,i thN> loquned it for then pioprictaiy 
purposes 

Go\criinuni jiurposes must he con^liucd as meaning that they wcic purposes of 
Government as the State propndor. pur[)u,scs vhtch Govciiimeut alone were entitled 
to prescribe in the cxercisc of then disoietionaiy power'- 

.First Appeal agamsl the decision ol T Waiker, Disiiict 
Judge of Kanaia, in Oiigmal Suit No 1 of 1909 

The plamtiF alleged that — 

The lands m dispute vvgk. acqiiiicd by Grovei mnent fiom 
their o%vncr m the yeai 1804 foi an. anticipated Eailway pi eject, 
and the said project having ia-llen thiongh, Govoinment let 
out the lands annually till 1890, in which year they were leased 
to plaintiff on condition that he should pay Es 208 to Govern- 
ment eveiy yeai and suiiender possession of the lands if 
they be required by Government foi Eailway or other purposes. 
A kabulayat to the said effect was taken from the plaintiff 
on the 1st May 1890 In the year 1906 the Commissioner, 
Southern Division, offered to plaintiff the continuance of the 


Fast, Appeal No 215 of 1910 
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said lands on suivey tenure on payment of Es 6,450. Thie 
plaintiff paid the said amount and a furthei sum of Es 403-'2“0 
and thus became ownei on suivey tenure Government, 
howevei, on the 25th Maich 1909 returned to the plaintiff the 
above sums of money with 15 per cent compensation and 
evicted the plaintiff from the lands in favour of defendant 2 
Hence the suit for possession with mesne piofits from the 
date of suit 
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The kabulayat referied to in the plaint was as follows — 


Kabitlayai 

To ihe MxmHtdar of 1\ Taluk^i 


1, Sapurlo Sabhhetti, lesidoni of L/ouje BaacI in Kirwii 


The numheib sho^\ii m the mu 
^ me 

For the RaiJw a> Road i 


Survey 

Numhei 

1295 

708 


Acres 


A.SSOSS 

moot 


12 

a 


ao 

15 


58 

15 


16 


7a 0 0 


Tiluka of the Kanara 
District do, by this 
kabul 1 } at accept the 
holding of the land 
comprised in the Suivey 
numbers mentioned m 
the margin ind situated 
in the village of Baad m 
the taluk t of Karwar 
inKanara District, on 
my behalf ind also on 
behalf of my present 
and future (co) kha- 
tedars And I pray that 
my name should 1 e 
entered in the records of 
Go\einment as the kha- 
■ ^ tedar of the said land. 

The said khata is subject to the Land Revenue Code of 1879 and to the decisions 
(rales made thereunder which are m force, and is given temporarily from the 
1st of May 1890 And I agree to pay m time the revenue of the (said) land that 
may be payable m respect of the said khata according to law. 

Dated 1st May 1890 
Written by Venkatrao Shanbhag 


111 (lie to 

for tempoi iiy 
cultivation under Order 
No 664, 14 th April 

1890, from the Fasli 
year 1300 (1S90 to 1891 
ad) on condition of 
my pa} mg Rs 208 and 
the anna cess every year 
and also on L07idttion of 
my giving up the land 
for Railway and othef purposes without claiming cmn 
pensation uheneie) the same may in futme he legmred 
for Ooieniment purposes 


Signature. (Mark) This mark is that of Sapurlo Sabshotti 
The form of the kabulayat was punted but the words in 
italics weie added in manusoiipt 

Defendant 1, the Secretaiy of State for India in Council, 
contended inter aha that the lands had been acquiied for a 
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Eailway under the Land Acquisition Act from the grandfather 
of defendant 2, that the plaintiff had no peimanent right and 
that he was not entitled to any relief 

Defendant 2, Anant Ganap Hahba, pleaded that the lands 
had been acquired for a Eailway and that as the purpose for 
w^hich they had been acquired fell thi’ough, defendant 1 was 
bound to restore them to the persons from whom ihey were 
acquired or their heirs. 

The Judge found that the plaintiff had not by payment of 
Es. 6,540 and Es. 403-2-0 acquiied onalJci (ownership) right 
to the plaint lands, that under the babulayat of 1890 Govern- 
ment were entitled to lesumo the lands at pleasuie, that the 
Commissioner had no power to lease the lands on survey tenure 
without the sanction ot Government and that the suit could 
not he as Government acted under the statutory power 
conveyed in Land Eevenuo Code, section 211. The Judge, 
therefore, dismissed the suit. 

The plaintiff appealed. 

Weldon with 8. F. Pedekar for appellant (plaintiff). 

G, S. Bao (Government Pleader) for respondent 1 (defend- 
ant 1). 

JV. A, Sliioeshvarkar for respondent 2 (defendant 2). 

Chandavabkab., J. : — ^ There were only two points urged by 
the learned Counsel in support of this appeal in his opening 
address, first, that there w^as a valid contract as between the 
Government and the plaintiff, who is the appellant, in conse- 
(lucnco of his application to the Commissioner to purchase 
this land, and the acceptance by him of the conditions which 
were imposed by the Commissioner in consequence of that 
offer. It was urged that after the Commissioner had accepted 
the plaintiff’s proposal to purchase this land by receipt of the 
money, it w^as not competent to Government to rescind the 
Commissioner’s order, because, it was said, the acceptance 
vested the title in the aiipellant. It is not necessary to go at 
length into the reasons for disallowing this argument, because 
the learned Counsel has himself given it up in his rejoinder. 
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It is clear from the provisions of the Land Eevenne Code, 
and from the correspondence which passed between the 
different officers of Government, at the time the proposal of 
the j)laintiff to purchase this land was considered, that the 
Commissioner was acting under section 60 of the Land 
Eevenue Code, and that there was a Kesolution of Government, 
at that time in force, which required that in respect of land 
of this description the Commissioner and the Collector could 
sell it only after obtaining the sanction of Government, 
Plainly upon the facts this was Eaiiway land, not required 
just then for Eailway purposes, and therefore, according to 
the evidence of Exhibit 44 the Commissioner could not dispose 
of it, in the way he did, without obtaining the sanction of 
Government. 

The point on which the learned Counsel has laid special 
emphasis is his second argument ; it is this. He urges • If 
the plaintiff has not acquired any title in virtue of the Com- 
missioner’s order, he has a right to fall back upon his kabulayat, 
Exhibit 15. Under that kabulayat the occupancy had been 
granted to him by the Collector subject only to this condition 
that it should be competent to Government to resume 
the land whenever it should be required for Government 
purposes, e , for Eailway or other purposes. It is urged 
that the sale of the land to defendant 2, a private individual, 
is not such a purpose 

Now, the correspondence which had passed before the 
kabulayat, Exhibit 15, was executed makes it clear that what 
was intended by the contracting parties was that the land was 
to be resumed by Government whenever it was required by 
them for Eailway or other purposes. The words in Exhibit 16 
no doubt enlarge those terms, because m Exhibit 15 it is 
stipulated that the Government could resume the land when- 
ever they liked, for their purpose, either for a Eailway or 
other Government purpose These words are not to be found 
in the previous correspondence upon the subject. But even 
assuming that these words embodied the terms agreed upon, 
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they are consistent with what was the real contract between 
the parties. The words in Exhibit 15, on which Mr, Weldon 
has laid so much stress, do not mean more than that Govern- 
ment as proprietors of the land could resume it whenever they 
required it for their proprietary purposes. Any other construc- 
tion would be inconsistent with the conditions of the tenure 
on which this land was held at the time by the plaintiff. 
This land was not held under the kabnlayat, Exhibit 15, on 
the ordinary rayat wall tenure, because it was not subject to 
the thirty years' settlement. G-overnment still remained 
proprietors of the land, like any private owner, and were 
not merely the State entitled only to the assessment and 
having the light to enhance that assessment at the end of the 
usual period of the thirty years’ settlement. They were full 
proprietors who could deal with the land in any way they 
liked like any private owmer. They granted this land under 
the terms of the kabulayat. Exhibit 15 They dealt with the 
plaintiff like any ordinary proprietor, with this difference that 
the provisions of the Land Ee venue Code and the Eules 
made under it applied to the case so far as they conld apply. 
But the pio visions of the Land Ke venue Code, and the terms 
of the kabulayat could not take away the propiietaiy character 
of the title of (Tovernmciit. 


If, then, Government were proprietors, then Government 
purposes must be construed as meaning that they were purposes 
of Government as the State proprietor, purposes which Gov- 
ernment alone were entitled to prescribe in the exercise of 
their discretionary powers. 

On these grounds, I think, the decree must be confirmed 
with costs. There must be separate sets of costs. 

Batchelob, J. : — I agree. It seems to me that, so far as con- 
cerns the Commissioner’s order of October 1906, upon which 
reliance was placed for the appellant, the appellant can get no 
. «bdYantage from that order seeing that it was first suspended 
^ ■' by Government and then finally annulled under the power 
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vested in Government for that purpose by section 211 of the 
Land Eeveniie Code. It may be added that no kabnlayat was 
given to the appellant in order to vest in him any right of 
OGGnpancy. As to the old kabnlaj^at (Exhibit 15), that must 
be read and interpreted by the light of the appellant’s applica- 
tion (Exhibit 36) npon which it was based, and by the light 
of the local officers’ reports and decisions connected therewith. 
So reading it, it appears to me quite clear that the manuscript 
phrase added to the margin of this kabnlayat means only 
that the appellant undertook to surrender this land whenever 
Government in their discretion required him to do so. 

Decree confirmed, 
a. B. E. 


APPELLATE CIYIL. 


Befou Sir Basil ScoU, Kt.y Chief Justice, and Mr Justice Bussell, 

GOVIND BALKBISHNA JOSHI (PLvixiirF), Applicant, PANDUBANQ 
VINAYAK JOSHI (DrrENDANT), Opponent.^ 

Provincial Small Causes Courts Act (IX of 1887), Schedule II, clause 35, sub-clause 
(1) — TJueat to assault — “ hijuiy to the person ” — MxemjAion from the cognizance 
of the Court of Smalt Causes. 

A «'Uii5 to recover damages fiom the defendant who ran after the plaintiff with a 
shoo in hand threatening to beat him and using abusive language, but did not 
actually touch the plamtifl’s person, is a suit for ‘‘ injury to the person ” within the 
meaning of clause 35, sub-clause (Z) of the second schedule of the Provmoial Small 
Causes Courts Act {IX of 1S87) and is not within the cognizance of the Small 
Cause Court 

Application under the extraordinary jurisdiction (section 
26 of the Provincial Small Causes Courts Act, IX of 1887) against 
the decision of G. Eoper, District Judge of Poona, dismissing 
an appeal under Order XLI, rule (2) of the Civil Procedure Code 
(Act Y of 1908) against the order of D. G . Medhekar, First Class 

^ Application No. 242 of 1911 under tiie extraordinary jurisdiction and 
^ Civil Beferenco No. 18 of 1911. 
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Subordinate Judge of Poona, also Civil Eeference by E. G-. 
Bhadbhade, Judge of the Court of Small Causes at Poona. 

Plaintiff, Govind Balkrishna Joshi, brought a suit to recover 
Es. 75 as damages from defendant, Pandurang Vinayak Joshi, 
who ran after the plaintiff with a shoe in his hand, threaten- 
ing him and using abusive language, but did not actually touch 
the person of the plaintiff. The suit was brought in the Court 
of the First Class Subordinate Judge of Poona who, being of 
opinion that the suit could not lie in his Court, returned the 
plaint for presentation to the Couit of Small Causes at Poona. 
The giounds for the leiurn of the plaint were as follows — 

But wliai IS mcaiiL by tliat sub-clausc is iniuiy to the poison ” and not injury 
to “ a pcr&oii ”, The perhon ” would mean the liodily foim oi human fianic. In 
the piescnt case there no injury Lo the person or the bodily fiame, but an 
injury to the personal liberty of the plain till' The plaintift in his exainmaiion 
(Exhibit S) states that the alleged loss was sustained by him, not by icason of any 
actual injury to his body, but by reason of his being incvented fiom carrying on his 
avocation and by having to undergo expenses in prosecuting the defendant. Such 
an Injury is not, I thmh, contemplated by sub-clause {1) of olau--e 35 of the second 
schedule of Small Caiisc-s Couits Act 


The plaiutiff api^ealod to the District Judge, who dismissed 
the appeal under Order XLT, rule (2) of the Civil Procedure 
Code (Act V of 1908), observing — 

The suit would 03 dmanly b{‘ one which the Small Cause Court alone could try 
(see sections 15 and IG, Pio^mcial Small Causes Courts Aob). The appellant how^ever 
relies on clause 35 {1) of the second schedule to the Act, That provision exempts 
from Small Cause Court's juii.^dJCtion ^uits for compensation for mjmy to the 
person in any case not mentioned m the other sub-clauses of clause 85. It is admit- 
ted, and also appears from the xilamt, that no actual injury to the person was caused 
hy the defendant The a‘^sault alleged took the form of threat and gesture and 
did not go to the extent of injuring the pGr^on 

The plaintiff applied to the High Court under the extra- 
Oldinary jurisdiction (section 25 of the Provincial Small Causes 
Courts Act IX of 1887), lugiiig that the District Judge erred 
- in holding that the First Class Subordinate Judge’s Court had 
no jurisdiction to entertain the suit which was for compen- 
sation for injury caused by assault to the plaintiff, that clause 
35 (1) of the Provincial Small Causes Couits Act w^as clearly 
. applicable and that the assault was personal injury and a suit 
, assault was a suit for injury to the person. 
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In the meanwhile the plaintiff presented his plaint to the 
Court of Small Causes at Poona, and the Small Cause Court 
Judge, feeling a doubt as to whether his Court had jurisdiction 
to entertain the suit, referred the question to the High Court 
in the following terms — 

Kow, ass'^ults are classed m the Te'ct Book on Torts under in]ury to person 
Any gesture calculated to excite the paity, threatened a lea onihle apprehension 
that the threat would he immediately earned into efiect, if coupled with a present 
ability to carry such threat into execution constitutes an assault in law 

The First Class Sub" Judge appeirs to have held that there was no complete 
assault ; but actual touching is not necessary. See Batanlal on Torts, page 151, 
dth Edition, and Stephens v If ^6’/ s, set out at page 152 in the above* 

I am of opinion that the suit is not cognizable by this Court 

The application and the leference were heard together. 

P. D. Bhide for the applicant. 

P. G. Bahi {am%cus gu 7 m) in support of the reference. 

B, F. Desai {amicus curiae) against the reference. 

Scott, C. J. : — The action complained of by the plaintiff would 
be an assault and an offence affecting the human body under the 
Penal Code. It also would be an assault under the English 
law: see Stephens v. Mye^s^^h We think also that it was an 
injury to the person within the meaning of clause 35, sub- 
clause (Z), of the second schedule of the Provincial Small Causes 
Courts Act, and the suit was, therefore, not within the cogni- 
sance of the Small Cause Court. 
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We set aside the decree of the jPirst Class Subordinate 
Judge and remand the case for trial to him. 

Eule made absolute. 


Costs costs in the cause. 


Buie made absolute. 1 1 

Gr. B. B. f 

U 



(It (1880) 4 0 & P, 349 
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Before Basil Scoil^ Chief Justice ^ and Mr. Jnshce Bussell. 

1912. HlitATLAL iMOTILAL and others {LeC'\l Kepresentatives of op.iginal 
March 12. Di:rFNDAXT 3 a:nd Dependant 4), Appellants, v. YASUDEV GANESH 
, JvIHASKAB alias GANPATI BOA and others (original* Plaintipp and 
Defendants *2 and 3).* 

Agreameoit by defendards 1 and 9. to <^eU 2 ^ operiy to plaivwT — Subsecpuent sale by the 
same defendants to defemlanis d aud. d — Bnd by the ylainhjJ for an order to 
c.xecute a reaistcrcd sale-deed ana ft r, possessum — Bin den of proof on defendants 3 
ana 4- to slioir that they iccic purchase) s for value and bon.i fide ar^d 
U'lthoui notice. 

DobiKlant^ 1 and 2 ha^'iiig ngucd lo «^oil limr property to the plaintiff, they 
suhsctiRcnlly sold the .^nine properi'^ to defendant'^ 3 and 1. 

In a smfc brought by the plainiiil for .lu order to execute a deed of sale and also 
for r» eovory of po5>se^bioii of the property, 

lleV, confirming thcdc<*ice awarding the diiin, that defendants 3 and d having 
coniractcd to purclnme ihi propcrt\ from iln- -.line clef aid ants who had coniTacled 
to holl it prc\i<«usly to the plainlilt, .hitndauld and 1 \v'crc bound to show three 
things, namely, that (1) they wvro piiicba'" i\ for \,«luc and (2) Imnu fide, and (3) 
Without iioiiCe riu* pbiintin. inuu'* Ins conti.ut h.r^in^^ ,j pnoi cquitv was entitled 
to succeed. 

One who own< propel t’'* bubjbet i<i aclinge can, iu gi tiaal, convey no title higher 
or niorc' free than }\n own and it liC' «ihva;^% en a -aict < eding nwnier to make out a 
ca<-e to d-^fcxat such i pix.r ch . 

I" li.’ST appf al tigainsl tliv Ji'cision of Ct. Y. Sauai^'fi, ."First 
Class Subordinate Judge cd Ahuiodabad, in Oni>inal Suit ISo. 417 
of 190C. 

The plaint alleged as follows 

The village of (Todadra situate iu the TTalol Taluka in the 
district of Panch Malials was the inam of defendants 1 and 2 
who on the 9t]i Maich 1906 agreed to sell it to the plaintiff for 
Ks. d6,251. The defendants on the same day passed to the 
plaintiff a Banakhat ' ' (agreement) on a stamp paper of one 
rupee and the plaintiff paid to them Ids. 101 on account of earnest- 
money. The plaintiff furtlier gave to the defendants a Kabuliat 
(undertaking) of a respectable money-lender named Jethalal 


Appeal No. 14 of 1910, 
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Harlochan and under the terms of the Kabuliat the defendants 
were to receive the remaining amount of the purchase-money 
after they had executed a regular deed of sale and had deli- 
vered possession of the village and also after the village had 
been transferred to the name of the plaintiff. Owing to the 
said undertaking by Jethalal he passed to the defendants a 
chitlii (note). The plaintiff did all that he had to do under the 
contract when he gave J ethalal’s Kabuliat to the defendants 
and was always ready and willing to perform his part of the 
contract, but the defendants failed to pass to him a regular 
registered deed of sale though they were repeatedly asked to 
do so. The plaintiff subsequently learnt that the defendants 
had dishonestly sold the said village under a registered deed 
for Rs. 40,000 to defendants 3 and 4, who had knowledge from 
the very beginning of the plaintiff’s agreement of sale, dated 
the 9th March 1906 The transaction of defendants 3 and 4 
was, therefore, null and void as against the plaintiff’s agree- 
ment. The village in suit being adjacent to the plaintiff’s 
village called Goraj the plaintiff had the right of pre-emption. 
The plaintiff; therefore, bimght the present suit basing his 
cause of action in May 1906 for an order to defendants 1 
and 2 to execute a deed of sale relating to the village of 
Godadra and to get it registered. He further prayed for the 
delivery of possession of the said village to him and for 
an injunction restraining the defendants from causing any 
obstruction in getting the village transferred to his name in 
the Government records. The plaintiff sued also in the 
alternative for recovery of Es. 10,000 as damages and Es. 101 
paid to defendants 1 and 2 as earnest-money. The plaint was 
presented on the 14th July 1906. 

On the 10th October 1906 defendants 1 and 2 filed a written 
statement but subsequently on the 27th July 1909, during the 
progress of the suit, they put in a substituted written statement 
in which they admitted the fact of the agreement with the 
plaintiff and st ated that defendants 3 and 4, who were their 
creditors, threatened to do them harm if the village was sold to 
plaintiff and having undertaken to fight with the pontiff, 
they passed to defendants 8 and 4 a deed of sale for Es. 40,000* 


1912. 


Himatlal 

Motilal 

V* 

Vastjbev 

Ganesh. 



448 


THE INDIAIN^ LAW EEPOETS. [VOL. XXXVI. 


1912. 


ITjmvflal 

I\IOTJLVIi 

V* 

VaSUD71V 

Ganesk. 


that owing to tlie said nndcrlaking by defendants 3 and 4 
they were given a copy of the '' Banakhat ” and of the chithi 
mentioned 371 the plaint and defendants 3 and 4 had, in 
collusion w'ith some other persons, committed fraud. 

Defendants 3 and 4 answered alia that they did not 

admit the correctness of the allegations made against them in 
the plaint, that they had purcliased from defendants 1 and 2 
the village in biiit imdcr a i-egistored deed of sale, dated the 
•21st May 1906, that they had obtained j^-jsscssion under their 
purchase, that they had no knowledge of plaintiff’s agreement, 
dated the 9ih March 1906, that tlio plaintiff had no right of 
pre-emption, that their purcliase represented areal transaction, 
that the suit was bad for misjoinder of causes of action and 
that they W’ere hojid fide, purchasers for valuable consideration 
wdthont notice of plaintiff’s agreement. 


The Suboi'dinafe Judge found that the plaijxtiffs suit was 
maintainable 131 t]i{‘ form in xvliicli it wa'^ bi’nught and was not 
bad for misjoinder of caiw('< oi le-lion. liuit liie Eanaklxar '' 
or the agrei.nieni relii'd on 1?y tjie plaintiff <a3Ki tlie sah'-dtx'd 
relied on Iw (hfondanis 3 and i- wei'e proved and defendants 
3 a7)d 4 had nniicc oi ih.e plaint ilTs agreenumt at the time of 
their deed of sale, tlial the ]dninnilA\ as ready and ■willing to 
enrry out tlio tenns ol iIk* agreement, that defendants 1 and 2 
had broken ibe contract 10 sell, that the sale-deed of defendants 
3 and 4 -was not iiominal and void and had been carried into 
effect, and that the plaintiff wa-a entitled to recover possession 
of the property in dispute by way of specific performance of the 
agreement. The Subo3-dinate Judge, therefore, passed a decree 
in the following terms : — 

Tho rosult of my fiadmgb is that the pUiatnl is eniiticcl io a decree for specific 
performance. I, therefore, declare that the sons ol the original defendant 3 
and the defendant 4 to hold the ifiaiut village of Godadra for the benefit of the 
plaintiff to the extent necessary to give ofiect to the contract of the 9th March 1906 
(Exhibit 53), and order that upon all the defendants executing a proper deed of sale 
of the said village to the piaintifi (at the expense of the plaintiff) or to whom he 
BhaU appoint, such deed of sale to be settled by the Court in case the parties difier, 
the plaintifl do pay to the sons of the original defendant 3 and the defendant 4, 
^ $6,XoO and then to recover from the defendants possession of the village 
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mentioned in the plaint with the Sanad and Baftars relating to the said village. 
All the defendants to pay the costs of the suit. 

The legal representatives of defendant 3 who died while the 
suit was pending in the Subordinate Judge’s Court and defend- 
ant 4 appealed. 

(?. S. Bao (Government Pleader), for the appellants (legal 
representatives of defendant 3 and defendant 4) . 

L, A. Shah, for respondent 1 (plaintiff). 

M, K. Mehta, for respondents 2 and 3 (defendants 1 and 2). 

Russell, J. : — With regard to the first question we have 
to decide, namely, the question upon whom lies the onus of 
proof in this case, it appears that the plaintiff’s agreement to 
purchase the property in question from defendants 1 and 2 is 
dated 9th February 1906. The agreement of defendants 1 and 2 
with defendants 3 and 4, who are the purchasers of the same 
property (Exhibit 65) is dated the 21st May 1906. The defend- 
ants 3 and 4 therefore having contracted to purchase the 
property from the same defendants who had contracted to sell 
it previously to the plaintiff must show three things, that they 
are purchasers for value, and hond fide, and without notice : 
Mulji Jetha d Co, v. Macleod^^K The plaintiff under his 
contract has a prior equity. In Varden-Seth Sam v. Luchpathy 
Boyjee Lallah^^\ it was said : — 

question to be considered is, whether the third and sixth defendants 
respecti-vely possessed the land free from that lien, whatever its nature. As one 
who owns property subject to a charge can, in general, convey no title higher or 
more free than his own, it lies always on a succeeding owner to make out a case to 
defeat such prior charge. Let it ho conceded that a purchaser for value, hmid fide, 
and without notice of this chaige, whether legal or equitable, would have had in 
these Courts an equity ^ui'’enor to that of the plaintiff, still such innocent purchase 
must be, not merely asserted, but pioved in the cause, and this case furnishes no 
such proof/* 

This passage in the Privy Council judgment certainly seems 
to conflict with the statement of the law set out by West, J., in 
Lalubhai Surchand v. £ai where he refers to several 

a) (1908) 5 Bom. L. E. 991. W (1862) 9 M. I. A. 307 at pp. 326-827. 

<?) (1877) 2 Bom. 299 at p. 803. 
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autboriiiefi in support of the proposition that in (*.asoB such as 
the present it is for the plaintiff to prove the notice. But it must 
he reniembered that the burden of proof is not alivaj’s a standing 
quantity. And West, -J., at the bottom of page 303 says : — 
The purchaser pleading absence of notice is ^ held strictly to 
proof of the'payment that being an altirmative matter ; but 
when he has thus far estaldished his good faith, it devoives on 
the opposite paity to prove notice or the circumstances from 
xvhich the Court may infer a knowledge or means of knowledge 
of the previous transaction “ 

In this case therefore it devolved upon the defendants 3 and 4 
to prove payment of the consideration before they got notice 
of the plaintiii’s contract. And the question has arisen whether 
that means payment of the whole consideration money or 
whether the position of defendants 3 and 4 is not made secure 
by reason of their conveyance having been registered, when it 
was, and part payment made })y ilunn liefore they got notice of 
the plaintift's coni rad. 31)e fendaut^' contract was registered 
on the 2t2nd ^Fay Pc^s^e.s^ion wa-. deljNered to them on 

the t26tb ilay lOOd) thi^^ suit vras tiled it appeals that 

Ks. 2,500 exactly was paid h\ tbe-m to dedendants 1 and 2. The 
summons in ihv, suit was '^erNv‘d up<m ilnan on the Oth August 
100(5, As sc'curily tor ilie paunent of the residue of the 
puichaM'-inoney they bud gneii Chithis for Es. 0,003 and 
Kb. 4,224 and tiny appear to have paid off those Chithis subse- 
quently It innsl Ik' taken, thiuefore, that tliey had notice in 
any event on the Oih August 100(3 when the summons w’-as 
served upon them, as I liave said. 

Mr, Kao in arguing fur deft-ndants 3 and 4 laid great stress 
upon the fact of registration, but in our opinion, that point 
does not avail him : sec GJmader Kant Bojf v. Krklina Stmder 
The head-note of that case is as follow^s ; — Where a 
bond fide contract, whether oral or wuittem, is made for the sale 
of properly, and a third pai’ty afterwards buys tlie property 
with notice of the prior contract, the title of the party claiming 
under the prior contract prevails against the subsequent 


(1) (1884) 10 Cal. 710. 
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purchaser, although the latter’s purchase may hare been 
registered and although he has obtained possession under his 
purchase.” After referring to a case, Nemai Gharcm Dhahal v, 
KoMl Bag’^\ to which, however, section 27 of the Specific 
Relief Act did not apply, their Lordships set out section 27 of 
that Act, and say, “ this shows, that where a party has notice 
of a prior contract for sale, he cannot, by any purchase that he 
may subsequently make, over-ride it.” 

Now in England it has been held that notice before actual 
payment of the whole of the purchase-money, even although it 
may have been secured, or before the conveyance is actually 
executed, is binding in the same manner as notice had before 
the contract ; for although the purchaser had no remedy at law 
against the payment of the residue, for which he gave his 
security, yet he would be entitled to relief in equity, on bring- 
ing his bill and showing that though he has given a security 
for payment of the residue of his purchase-money, yet he had 
since had notice of an incumbrance, under which circumstances 
the Court would stop payment of the money due on the 
security: Tourville v. NaisU^\ Story v. Lord Wmdsor^^\ 
More V. Ma/yliow^^'^ and Jones v. Stanley^^K And it appears 
to us that under the law in India the same principle 
must hold good. I* to be observed that in clause (6) of 
section 27 of the Sp^mc Relief Act the words are . — “ except 
a transferee for value who has paid his money in good faith 
and without notice of the original contract.” There is nothing 
inconsistent in these words with the English rule above 
referred to. 

Mr. Rao referred us to section 91 of the Indian Trusts Act 
which is as follows : — 

Where a person acquires property with notice that another person has entered 
mto an existing contract afieoting that property, of which specific performance 
oouia be enforced, the former must hold the property for the benefit of the latter to 
the extent necessary to giye efloot to the contract. 

(1) (1880) 6 Oal. 534. (3) ( 1743 ) 2 Atk. 630. 

(2) a784j 3 P. Wm. 807. (4) (1664) 1 Oh. Oa 34. 

(1781) 2 Bq. Abr. 686 pi. 9. 
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The woid ' acquire ' is quite consistent with the English rule 
that the purchase should be complete both by payment and 
conveyance before notice in order to defeat a person having a 
prior equity. Upon this ground alone the case may be decided 
in favour of the defendants. 

But this Court is also of opinion that there is no good reason 
for dissenting from the conclusion arrived at by the learned 
Subordinate Judge that undei the circumstances of the case 
the appellant should be held to have had knowledge of the 
plaintiffs’ contract prior to the date of the conveyance. "Vfe 
do not propose to go in detail through this evidence but merely 
to set out the circumstances which have led us to infer that 
defendants 3 and 4 must be held to have had such knowledge. 
The first is that the sale of a village for a large amount of money, 
such as in the present case, must inevitably have been a matter 
of notoriety throughout the adjoining districts. Groraj where 
the plaintiff’s agreement was executed is only 21 miles from 
Ealol where the defendants’ agreement was executed. A 
considerable number of persons were present at the execution 
of both the contracts. The plaintiff’s contract, Exhibit 53, was 
attested by Jethalal, G-irdhar, Swarupgir, and written by 
Bhagwanji. There were 6 arbitrators who fixed the price 
which defendants 3 and 4 were to pay, 3 for defendants 1 and 2, 
and 3 for defendants 3 and 4. For defendants 1 and 2 tire 
arbitrators were Bhagwanji, who lived at Halol, 7 mile^ 

Kalol; Swarupgir of Eadochhala, where defendants 1 and 2' 
lived, which is 17 miles from Kalob and Girdhar of the same 
place The arbitrators for defendants 3 and 4 were Damodar 
of Godra, 16 miles from Kalol; Jagjivan also of Kalol and 
Mathur also of Kalol. Girdhar and Bhagwanji were the clerks 
it appears of defendants 1 and 2. We find it very difficult to 
believe’ that the existence of the plaintiff’s contract was nbi 
referred to during the negotiations for the defendants’ contract^ 
and that defendants 3 and 4 were not aware of it. 

The next circumstance is the unusual rapidity with whibh 
defendants’ agreement was carried out. It was executed on 
.-the 21st May 1906 ; it was registered on 22nd May 1906 and 
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possession was delivered on 26th May 1906. In our opinion 
this is a very important circumstance as it shows an extra- 
ordinary and unusual carrying through of a contract in this 
country where proceedings as a rule are much more leisurely. 

The next circumstance to be borne in mind is that defend- 
ants 1 and 2 had previously entered into a contract with 
Haribhaktiwala to sell the same property to him for consider- 
ably less sum than they had contracted to sell to the plaintiff. 
The Sanad relating to the property was redeemed by defendants 
3 and 4 from Haribhaktiwala on 28th November 1906. This 
circumstance shows that defendants 1 and 2 were anxious to 
sell the property to the highest bidder totally regardless of any 
prior contracts that they may have entered into with other 
persons. 

The next circumstance is the very considerable increase 
(about 4,000 rupees) in the purchase-money to be paid by 
defendants 3 and 4, as compared with the sum contracted to be 
paid by the plaintiff, with regard to which no satisfactory 
evidence it appears to us, has been given in explanation. 
Again the wording of the contract between defendants 1 and 2 
and 3 and 4 is very peculiar. See p. 68. Why should any 
provision have been made for “ Safildars ” neighbours making 
^ a claim or causing obstruction ” if such a claim was not 
anticipated ^ Lastly the defendants 3 and 4 were mortgagees 
with a long standing mortgage in the village and this would 
account for their eagerness to acquire the equity of redemption 
at a higher rate than the intending purchaser, the plaintiff. In 
our opinion, therefore, defendants 3 and 4 must be taken to 
have had notice of the previous contract of defendants 1 and 2 
with the plaintiff. 

The only other point that was argued was that plaintiff was 
not ready and willing to carry out his contract, and that he 
thereby committed a breach thereof And great stress was 
laid upon the fact that in para. 2 of his plaint, (which we take 
1 as read), the terms of the plaintiff^s contract are not correctly 
set out. But we do not think that this para, of the plaint 
^ should be read so strictly as against the plaintiff for the addi- 
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tional term to the contract set out therein may be taken to 
gi”ve the plaintiff’s view of the agreement after he became 
aware of the contract between defendants 1 and 2 and defend*** 
ants 3 and 4 with reference to the purchase of the village or a 
legal point suggested by the draftsman of the plaint. There is 
no evidence whatever to show that assuming the plaintiff did 
commit a breach of his contract defendants 1 and 2 accepted 
such breach. But there is one circumstance on this point 
which seems to us to dispose of this part of the case of defend- 
ants 3 and 4, and that is this, that if the plaintiff broke his 
contract and defendants 1 and 2 knew or acquiesced therein, 
they must have mentioned the fact of such breach and acquies- 
cence or knowledge to defendants 3 and 4 before the latter 
entered into their contract, but it is not suggested anywhere in 
the* evidence that any such mention was made. 

The other point that was made was that Jetlialal the Banker 
was not in a position to pay the money which the plaintiff had 
agreed should bo paid to defendants 1 and 2, but wo do not 
think, upon the evidence, that it would bo possible to hold that 
Jothalal was not in a position to eeJ] up oi’ to pay the money 
required. 

Under these circumstances, it is not necessary to award 
damages to the plaintiff as against defendants 1 and 2. 

Accordingly, wo are of opinion, that tlie decree of the lower 
Court which has been car jfully and correcdly drawn should be 
confirmed, and the defendants par the costs throughout. 

Decree confirmed. 


G. B. E. 
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ORIGINAL CIVIL. 

Before Sir Basil ScoUt KfdgUj Chief Justice, and Mr, JusUee Batchelor , 

The 3?ANJAB NATIONAL BANK, LIMITED, Appellants anl Plaintieps, 

<y. The MEEGANTILE BANK op INDIA, LIMITED, Ebspondbnts and January 1^, 
Dependants.* ' 

Banker and customer-^Effect of a blank draft loUcli is not addressed to any specific ^ 

hanker-^Negligence of customer leading topaym&nt of forged chegue hy hanker---- 
Effect of negligence when not the proximate* cause of payment. 

The plaintiffs were a Banking Corporation with their head oface at Lahore and 
branch offices at Amritsar and elsewhere. The defendants were a Banking 
Corporation having a branch at Bombay. 

In 1904 the plaintiffs opened a current account with the defendants and sent 
the defendants a list of the officers of the plaintiffs authorised to sign for the 
plaintiffs, including the name of Madho Earn, the manager of the Amritsar office. 

Madho Bam had acted on occasions previous to this date as the manager of the 
Lahore office. 

It was the custom of Madho Bam when leaving the bank premises for a short 
time both when acting as manager at Lahore and afterwards when manager at 
Amritsar to leave with the accountant blank drafts and blank letters of advice 
ready signed by him for use as occasion occurred. These drafts Were not destroyed 
after his return. 

On the 2nd of October the defendants cashed a draft presented to them for 
payment for Bs. 10,000 purporting to have been signed by Madho Bam. The 
defendants had previously received a letter of advice also purporting to have been 
signed by Madho Earn. The defendants debited the plaintiffs with the payment. 

The plaintiffs repudiated the draft as a forgery and sued to recover Bs. 10,000 
from the defendants. 

The defendants denied that the draft was a forgery. In the alternative they 
submitted that the forged draft had been paid by them owing to the negligence 
of the plaintiffs, and that the latter were not entitled to recover the amount of 
the draft from them. > 

Held, that it was probable that the draft was one left by Madho Bam when acting 
as manager of the Lahore office of the plaintiffs, but that the plaintiffs were not 
estopped from contending that the draft was not the draft of the plaintiffs. 

mu, further, that it was not incumbent on the plaintiffs to contemplate the 
perpetration of such a crime as forgery or theft and that the negligent act of 
Madho Bam was not the proximate cause of the draft being cashed by the defend- 
anfe, and that the plaintiffs were therefore entitled to recover. 

* Suit No. 828 of 1908. Appeal No, 11 of 1910, 

D 800--1 
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Soci^le Gi^n^jale v. The Metropolitan Bioan'v. North British Australasian 

Company Smith v Ftosseri^) and JSaxendah v. Bennett 4), followed. 

The plaintiffs wore a Banking Company having their head 
office in Lahore and branch offices at Amritsar, Multan and 
other places. In the year 1903 the plaintiffs had no branch in 
Bombay. The defendants were also a Banking Company having 
their head office in England and branches at Bombay and 
other places. 


In or about November 1904 the plaintiffs opened a current 
accoimt in the boobs of the defendants at Bombay. It was 
agreed (inter aha) that the plaintiffs and their branches at 
Karachi, Amiitsar, Eerozpore, Bawalpindi, Peshawar and Hoti 
should draw' upon the said account. 

A balance then standing to the account of the Amritsar 
branch of the plaintiffs and also certain other monies due from 
the defendants to the plaintiffs were transferred to the said 
current account and the usual pass-book was issued to the 
plaintiffs. The plaintiffs forwarded to the defendants at 
Bombay a list of the officers authorised to sign for the plaintiffs 
and specimen signatures of such officers, including the 
signature of the manager of the plaintiffs’ Amritsar branch, 
Madho Bam. Madho Kain had previous to his appointment 
as manager of the Aiurilsar branch acted on occasion as the 
manager of the Lahore office ol the plaintiffs. Thereafter the 
head office and the various branches ot the xilaintiffs operated 
on the said account by drawing drafts on the defendants in 
Bombay payable to order. 

' Intbe course of bu.siness between the plaintiffs and the 
defendants it was the custom of the plaintiffs when drawdng a 
draft on the defendants to send to the defendants a letter of 
advice of such draft. The drafts were in each case signed by 
the manager and also by the accountant of the branch drawing 
them. 


(1) (1878) 27 L. T. 849. 

(1863) 82 Li. J. Exclk, 278, 


(»} [1907] 2 K. B. 735 at p. 758. 
(4} (1878) 3 Q. B. D. 625. 



VOL XXXVI ] BOMBAY SEEIES. 


m 


It was the habit of the said Madho Earn when acting as 
manager of the plaintiffs' office at Lahore and afterwards as 
manager of the plaintiffs' branch at Amritsar to leave blank 
drafts and letters of advice signed by him with the accountant 
during tempoiary absences from the office to be filled in if 
needed. The said blank drafts and letters of advice were not 
destroyed on the return of Madho Earn, as they were stamped 
with a one anna stamp. 

On or about the 2nd of October 1905 a letter of advice was 
received by the defendants in Bombay purporting to come from 
the Amritsar branch of the plaintiffs and to be signed by 
Madho Earn and by the accountant of that branch advising 
that a draft for Es. 10,000 had been drawn by that branch in 
favour of one Nehalchand and on that date a draft for 
Es. 10,000 purporting to be drawn by Madho Earn and to be 
also signed by the accountant in favour of Nehalchand or 
bearer was presented to the defendants for payment in Bombay 
and the amount of the draft was paid by the defendants. The 
defendants entered the payment of Es. 10,000 in the plaintiffs' 
pass-book and sent the pass-book to the plaintiffs. 

The plaintiffs repudiated the said draft and declared that the 
draft and the letter of advice were forgeries and filed the 
present suit to recover from the defendants the sum of 
Es. 10,000 and interest. * 
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The defendants in their written statement refused to admit 
that the draft and letter of advice were forgeries and in the 
alternative said that the payment of the draft if it were a 
forgery was caused by the plaintiffs’ negligence. 

The suit was heard by Bussell, J. and at the trial evidence 
was given which made it appear probable that the draft and 
the letter of advice were documents which had been signed by 
Madho Bam in blank and left by him with the accountant on 
one of his absences from the office. 

The learned Judge dismissed the plaintiffs’ claim on the 
following grounds : — 

Kie ooadusioa I have come to ia tliat Bslubit B bad been signed in by 

Madbo Bam and used by tbe forgers for tie purpose for which it was used. 



i 
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No flnul.s liYO men Divancliaiifl and I^liwirdas Iiavo Iieon convicted and 
ecntonccd for I’oj'f cry ol ilio !Miiltan draft as ^\d\[ as of ExIn’Dit B. But it is obvious 
lliat tile signature and tbe initials (otlicr than the iniLials to the word “ beporcr,”) 
to Exinsdti B may be the genuine ones of Madho Ham and the le&t of the document 
a forget y. 

Supposing my couciusion to bo woli-fonndcd, how docs the matter stand in 
law? Looking at the? duty imported on a banker to obey the mandate of hib 
customer on a document such as the one in question, there is, if I may so 
express it, a correlative duty whereby a customer may he ioVl sic tite^e ma72u 
tiia lit alfimnm nun- Icedas, and when Aindho Ram signed papers of the Bank 
which though not perhaps filled in 111 anj’ particular wcie really bank drafts, ho 
was acting in -uch a way as to injuK the banker who honoured the draft when 
fiUtd in. INIr. Eaikos very ingemoti'-ly argued that the draft though signed 
hy IMadlio Ram had no drawee or payee mcnJioncd in it and therefore could 
not. be dc' ciibcd as a cheque, bat in my f.})inion that, as I show hereafter, seems 
to be agaiBht his elicnts. Putting Madho Ham's n'unc to it eiiabiod any person 
into whose hands it fell to fill in the payee and drawee and made it a perilous thing 
for liiin to do. This scorns to me to di.4mgui«h the present ease from Sckolfield 
V. Earl of LondcshoroutjW) and Colonial Lanl: of Australasia, Limited^. Marshalli^) 
for in tho«ic cases the mstxuinont‘> when drawn originally were complete and the 
subsequent additions unauthorised, whereas here the documeut was one which 
could be and Avas coinplcltd to the damnification of the defendants’ banlr. 
The princiidc'5 appiicalfc to “In' pvisent ca-o arc those stated by Lord 
Hiiiblmry in Hank of England \\ Tayhano J)tvihcrs',^). .“Now, apart from 
the pacUcuhir machinery by which ilr* (ion auis effooial, it wall not bo 

denied that a j>rinci}>al who hi- iin-lod hi agent into dc-ing somci lung on his 
behalf which the. agvnt h.e. heue-il\ di'iic, would not be entitled to elaini 
against the agent- in rc'.pict of the act- ro done; and upon this liiMudi of the 
case tho question n whether the ig( nt was misled into doing the act by the 
default of tho princip.il : sue Itclind v, Livinystcmi^).''^ That principle fecoms 
to mo ro bo directly applitaible m tho pio^ent case, for there tho agent 
Avas misled into paying the dniik by the default of the principal in drawing it 
in blank. But hn-c I h<'‘ld that the pknntifib’ ngunt- by a voluntary act of 
his ovra in sig^ung blank document gave crodir and the certification of its 
genuineness when filled up. Here the very thing which the defendants did was 
induced by the default of the plaintifis’ agent, and it aauH be noticed that Lord 
Halsbury says that he designedly avoided calling these documents, bills 
of exchange because they were nothing of tho sort, but if they had got into 
the hands of an imiocent owner of value without notice Yagliano would have 
undoubtedly been responsible for them for he had given them a genuineness 
as against himself by accepting them. So here Madho Rain gave Exhibit 
B genuineness as against the piaintills by his signature thereto. Again 


a> [1B963 A. C, 514. 
{2} [ISOS] A. 0. 559. 


(3) [1S91] A. 0. 107 at p. 114, 
(0 (1871) L. R. 6 H. L. 395. 
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Lord Macnagliton, at page 159, says ; ‘‘ If A. employs B. on Ms belialf to deal 
with articles of a eorfeain description in a particular way, and then A., through 
inadvertance or otherwise, introdaoos among the articles with which B, is to 
deal a dangerous counterfeit not distinguishable in appearance from its 
companions, I cannot doubt that A. is bound to indemnify B, against any loss 
resulting from his dealing with the counterfeit as if it were a genuine article 
within the scope of his employment. And it cannot, I think, make any dififer- 
oiice that B. is bound by the terms of his employment to bear every risk 
incident to his dealing with the genuine article.” In the present case Madho Ram 
introduced amongst the drafts with which the defendants had to deal a document 
dangerous to the defendants because the body of it could be filled in above his 
genuine signature to their detriment. 
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After having referred to all the cases which were mentioned to me I am 
of opinion that this statement in Hart on Banking, 2nd Edition, page 293, is 
correct, where he says : “As between a customer and his banker who is Ms 
mandatory, a duty on the part of the customer arises directly out of con- 
tractual relations subsisting betw^eon them to take care that any cheque which 
he should buy is not in such a form as to offer facilities for an alteration 
which would mislead the banker if reasonably vigilant ” Substitute for the words 
“ for an alteration ” the words “ for being filled up ” and you have the present case. 
Mr. Raikes argued that Yoteng v. Gvote^) had been overruled, by reason of the decisions 
in BcholfuU v. Earl of Londeslo} ouqUn and Colomal Bank of AustralaBia^ 
Limited v. Marshall) and referred to a passage in the Laws of England to that effect. 
But in Hart on Banking, 2nd Edition, Yotmg v GroteiD is certainly not treated 
as overruled, and however much it may have been criticised I do not feel justified 
in saying that it has been overruled, and moreover it appears to me that there 
must be a distinction between drawing an instrument in blank and putting your 
signature to a document which is callable of being converted into an instrument. 
Madho Ram when ho signed Exhibit B on the plaintiffs’ paper must have known that 
he was authorising any person into whose hands that paper came to fill it up so as to 
make it an instrument. In Yoimg v. Grot&iD, Scholfield v, Ea? I of Londesbormigm) 
and Colomal Bank v, Marshalli^), the documents were instruments when they 
left the hands of the drawer or acceptor, and he need not, it may be, have been 
obliged to take precautions against any alteration of the instrument he had 
prepared (of course in Young v. Grote^) the husband was held liable because he 
entrusted blank cheques to his wife) and this is what I think the remarks of lindley, 
L. in Adel:pU Bank v. Edwards^ quoted in ScholfieWs case at page 540 et segl 
must be limited to, when he says “ we cannot say there was negligence here, unless 
we go the whole length of saying that it is negligence to sign a negotiable instrument, 
so that somebody else can tamper with it. I cannot go that length. I think it 
woMd be wrong.” That it seems to me is a very different thing from saying that 
it IS negligence to sign a document which somebody else may convert into a 


(1827) 4 Bing. 263. 
[1896] A. 0. 514. 


(3) [1906] A. C. 559. 

(4) (1882) 26 Soh 9-. 360. 
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iiogom'ablo m'^trumoDt for the honouring of mIiicIi the hanker to he held liahie. F5o 
again \-\Iien Bowai, L. *1.. '-aid in La Liev^ev. Ooiild^^) : “ ThoLaav of England . . , 
dno'. not con-idei that ^^hai a man writC', on paper is like a gnu or oLhor dangcron', 
in^triinient, and, imle-s he iniendt’d to dooelve, the law docs not, in ihe ahsonec of 
contract, hold him re-'pon'-ihlo fo«r di awing hi-, ccatificale carelos^ly.” Ho ihoro 
alluding to ihe drawing of an in'^iruincnt, noc to the drawing of a document which 
feomok«ody else n.-, hy Ihciorni of it and in con-equcncc of the signa.ture, capahio of 
converting into an inatrumeni. !M,ulh<^ Ram hy signing his name to a hlank 
hank form cnahlud any por-on into who"0 hainh it fell to make it a gun %vith which 
to shoot the defonrlants,’ hank. Again in iho Colonial Banh case tho Privy Council 
at page 567 in discu'^nng Srludficl Vs case say, “ It vas recognized that there i? or 
may he a duty on iho part of iho drew or of a cheque towards his honker which does 
not exist on the pa. I of the acceptor o- a hill towauL the holder. It was recognized 
that ‘if tho * , . cu-lomer hv any act of his has induced the hanker to act 

upon tho dnciinicut hy hi- act, or negloci' -cnic act usual in the course of dealing 
hetwocn them, it is quite intelligihle lh<!n he hhuiild not bo permitted to set up his 
own act or neglect to the prc]udic.o of tho hanker A\honi ho has thus misled, or by 
neglect permitted to he mided.’ 

To my mind tho act usual iu tho course of dealing hotween tho idaintiffs and 
iho defendants which ATadho Ram negkeied, was to fill up drafts in the usual way. 
The act of commission on tho parf of ^fadho Ram was to sign his name upon the 
hank’s paper which au\ iUT-uu could fill up for any amount. I can imagine 
that hankcr^ in Ihe Ciiy cf Loudoii woukl got a shock if they wore told that they 
were to be hold liahi .‘,011 draft-^ dgnod wholly in libnik hy country managers and 
filled up fraudulently. 

The plaintil’fs appealed. 

Jiaihes, witli In'ce.rariln, for Uio appellants : — (After dealing 
with issues «jf fact) tho draft did uot come out of any known 
book used at, th(> .Imritsiir brauch. Tho document when 
signed in blank was not Jtcldresscd to any specific hanker. 
It was not a cheque or a bill of exchange. 

The defendants could only plead a discharge if they showed, 
that the plainlifis were estopped from denying an order to pay 
which has not been pleaded. 

Sirangman (Advocate General), with Lowndes, for the 
respondents. 

Bailees replies. 

Gnr. Adv. Vult. 

SooTT, C. J. : — The plaintiffs are a limited company carrying 
on business as bankers in various places in Northern India and 
» [189.S] 1 Q. B. 491 »l r. 302. 
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having its principal office at Lahore. The defendants carry on 
business as bankers in Bombay. 

In the month of November 1904 the manager of the plaintiffs’ 
head office at Lahore made arrangements for the transfer to 
the defendants’ Bank of the plaintiffs’ balance with the Charter- 
ed Bank of India to be credited to the account of the plaintiffs 
with the defendants and to be drawn on by the plaintiffs’ 
branches at Lahore, Karachi, Amritsar, Ferozepore, Eawalpindi, 
Peshawar and Hoti. At this time the Amritsar branch alone 
of the plaintiffs’ offices had already a current deposit account 
with the defendants and it was arranged that the amount due 
at the foot of that account should be transferred to the general 
account opened in favour of the plaintiffs, so that there should 
be only one account of the plaintiffs’ Bank with the defendants. 

The plaintiffs used to supply to their various branches, books 
containing engraved forms of drafts with counterfoils for 
the same, similar to those contained in the book Exhibit G. 
The forms were all engraved as dated from Lahore, and it was 
the practice in branch offices when issuing drafts to strike out 
the word “ Lahore ” and substitute with a rubber stamp* the 
name of the place in which the branch office was situate and 
the names of the drawees were filled in the drafts as the 
occasion might require. 

In the month of May 1905, correspondence commenced 
between the defendants and the plaintiffs regarding the endorse- 
ments upon “Order Cheques” drawn by the plaintiffs on 
the defendants. The defendants complained that Order 
Cheques frequently came from the plaintiffs and their branches 
with endorsements in various languages unknown, and therefore 
asked for a letter of indemnity holding them free from all 
responsibility in the event of passing such cheques without any 
regular endorsements. 

On the 6th of J une 1905, the defendants gave notice that un- 
less a letter of indemnity was returned duly signed, they would 
refuse ail cheques endorsed in languages unknown to them. 

In consequence of this decision, various cheques of the 
plaintiffs’ branches were dishonoured by the defendants and 
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eventually on the 6th of October 1906 the plaintiffs gave the 
indeninity required by the defendants, undertaking to hold 
them harmless from all consequences 'with respect to Order 
Cheques wrongly endorsed in languages unknown to the de- 
fendants, in consideration of the defendants allowing the 
plaintiffs and all their branches to draw Order Cheques. 

On an examination of their pass-book relating to their ac- 
count with the defendants on or about the 17th of October 1906, 
the plaintiffs discovered that they had been debited by the 
defendants wuth a sum of Es, 10,000 paid by the defendants 
on the 2nd of October as being the amount of Amritsar draft 
No. 16 of 1905. The Amritsar manager of the plaintiffs named 
Madho Earn on being communicated with stated that no such 
draft had been issued from his branch. Correspondence then 
ensued, as a result of which the draft No. 16 and an advice 
note purporting to relate thereto were sent to Lahore for 
inspection by the plaintiffs. The plaintiffs then wrote a letter, 
dated the 2nd of December 1905, in which they stated that 
Madho Earn, the manager of the Amritsar branch, did not 
admit that the documents in question bore his signature and 
that it had been discovered in the course of an enquiry into 
another case of fraud committed at Multan that Madho Earn 
having gone on leave had left some bknk advices and drafts 
duly signed with the accountant who made them over to the 
daftari and that the manager on his return was told that the 
blank advices had been destroyed. 


* On the 9th of February 1906, in acknowledging the correct- 
ness of the balance of their current account as advised by the 
defendants, the plaintiffs added a note to the admission in the 
following terms, “ Subject to our claim as to the draft of 
Es. 10,000 cashed fraudulently on the 2nd of October 1906 
which is under Police investigation,'’ and on the 1st of March 
1906 they informed the defendants’ Bank that they were unable 
% sign any acknowledgment of the balance without this 
.indication. 

the 29th of September 1908, the pJaintiffs filed this suit 
4ef€tedants olaiming payment of the sumof Bs* 


i 



463 


VOL. XXXVI.] BOMBAY SEEIES. 

10,000 with interest on the ground that their current account 
had been improperly debited with that sum. The suit is thus 
for money had and received by the defendants for the use of 
the plaintiffs. 

The defendants rely upon the signatures purporting to be 
those of Madho Earn, the Amritsar manager, appearing upon 
the draft for Es. 10,000, Exhibit B, and upon the advice note, 
Exhibit A. The signatures admittedly bear an extraordinary 
resemblance to the genuine signatures of Madho Earn and he 
has himself admitted that he would have been deceived by 
them. I also infer from the correspondence already referred 
to that the plaintiffs themselves were doubtful whether the 
documents in question were not signed by Madho Earn. The 
learned Judge in the Court below has held that the draft, Exhibit 
B, was signed by Madho Earn on the occasion of one of his de- 
partures from Amritsar during the period of his managership 
there and that the draft had subsequently been filled in by 
forgers, the forgers being, in his opinion, two men Devanchand 
and Ishwardas who were committed and sentenced for forgery 
of another draft of the plaintiffs’ Bank. The learned Judge 
being of opinion that the plaintiffs had been guilty of negli- 
gence in the discharge of their duty to the defendants which 
arose out of the relation of banker and customer, passed a 
decree in favour of the defendants dismissing the suit. 

Neither the pleadings nor the issues directly raise the ques- 
tion of negligence in respect of a blank draft bearing a genuine 
signature but both in the lower and in this Court much of the 
evidence and arguments were devoted to this question. 

I am of opinion that the learned Judge came to the right 
conclusion in holding that the signature upon the draft, Exhibit 
B, was the genuine signature of Madho Earn, for the considera- 
tions, to which the plaintiffs’ expert Mr. Hardless has called 
attention, do not raise any serious doubt in my mind upon the 
point. The fact, however, that the genuine signature of 
Madho Bam appears upon a draft which ex hypothesi was blank 
at the time the signature was affixed, is not, I think, for rea- 
sons which I will state later on, sufficient of itself to prejudice 
800 —"^ 
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tlio i)iaintiiTs’ claim. Wo musr bo convinced that there \\ as 
.some liCgligMjce Ofi tlie pail of their servatiLs which was the 
proxiinalo caiisoof the caslii ig oi the draff by tlio defendants. 

It i^, iherefor*o-, necessary lo scrutinize the evidence in order 
to liw and arrive ai some ce^’lm.n conclusion as to when Exhibit 
D was Signed ]>\ Madho iLnn. It is admitted that the diatt is 
3uad(i oat npoii one ot the jhiiiitilis’ draft forms. A compari- 
son liovrovor of Exhilni} B wiili the counterfoils in the books 
of forms in use consecutively from lUOd to 1906 at the ^Amritsar 
biancii, and witli sucli ol the draits appertaining thereto as 
have been piodueod convinces me that Exhibit J3 did not come 
from om oi tliose books. 

Madlu) iiain states that iie lias licen in the plaintiffs’ service 
for eight yeais altogt [her and lliat ho has been the manager 
at Amiitsar since the- 24th oi iVpril 1904. 

W^e find Lhac from lh(3 71h of May in iliat year up to October 
190o lie has initialled alniu.-t all the counterfoils of drafts issued 
from th(‘ Amritsar branch with tlio initials M. 34. M, C. ” 
lie states th,it liclore he vuit to Auintsar, he had occasionally 
acted as iiuinagor at Labou*. vchen liu‘ Lahore manage'! was 
il] ; that on <me occasion lie t\a- tlu. manager hirone ami a lull 
monllis ill 19Ud oi 1901 and iiiat once or t\Mce he signed the 
Dank s drabs in hla h< at Lahoia- wlirii lie \\as acting as mana- 
ger and had to go to (Aunt. 

\Vc liave, iheieioij , examined the counterfoils of iho only 
Lalioiv drab lorm !)o?»k \^iin*]} lia-, been produced, namel}’, 
Exhibit I 1, b>r ihe purpos.Md seeing vcheiher it throws any 
light on tile (jiiestion wliieli wo iiave to determine. The 
couiiierlojls in tliai ];ook sliew tliat uveiy counterloil existing 
from the 19th of IMarcb to llie 21sl of zipril 1904 is initialled 
by Aladlio Earn, except in the case of a counterfoil hearing 
date tlie SOtli of March. An examination of that book also 
discloses the fact that a counterfoil of a draft has been torn 
out from a place between the counterfoils dated the loth of 
April and the 16th of April 1904, and Exhibit 33 is found to be of 
the same quality of paper as the counterfoils in that book and 
tp. fit, exactly onto those counterfoils not only in respect of the 
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width of the paper but also in the matter of ornamental scroll 
work. This is the only case we have been able to find of a 
counterfoil which has been torn out during a period when 
Madho Earn was initialling the counterfoils in the books pro- 
duced. 

I will now consider whether there is any other reason for 
supposing that the draft, Exhibit B, may have been signed by 
Madho Earn at Lahore In the first place it is to be noted 
that the ink of the signature is very faint, much fainter than 
the ink of the other manuscript portions of the draft. This 
would be consistent with the theory that Madho Eam's signa- 
ture was affixed early in 1904, while the fraudulent filling in 
of the other portions of the draft was not effected until the 
latter part of 1905. It is also to be noted that the year date 
on Exhibit B is indicated by a “ 6 ” which has obviously been 
altered from some other figure by a person who was anxious 
to destroy all evidence of the original figure. This would 
indicate that the original year date was not inserted in 1905. 
In this connection it is also to be noticed that on the counter- 
foils contained in the book. Exhibit 14, during the period 
when Madho Earn was initialling the counterfoils, (for 
example, on the counterfoil of the 16th of April 1904), the 
figure 4 is written in such a way as to suggest the possibility 
of its alteration into a 5 by a thickening of the lines and the 
addition of a tail similar to that in the 5 which w'e find in Ex- 
hibit B. This suggests the inference that Madho Earn, at the 
time of affixing his signature in blank, took the precaution of 
adding the year date. 
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Another material fact in this connection is that it is proved, 
that the fraudulent endorsement upon Exhibt B in the name of 
an unknown person N ehalchand is in the handwriting of Divan- I 

chand who was a clerk in the plaintiffs’ Bank at Lahore at the t’ 

time when Madho Earn was engaged there as an accountant 
and who subsequently became an accountant in the Multan iS 

branch of the plaintiffs’ Bank and was convicted of forgery in I 

respect of a draft drawn upon the Multan branch dated the ' ^ 

25th of October 1905 and purporting to be signed by Madho 1 
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Earn There is no doubt cogent e-vidence that Exhibit B was 
prepared ior issue by some person or persons who had know- 
ledge of the transactions of the Amritsar branch, for it bears 
the serial No. 16 Qf_J j)05 w hich is the proper serial number 
according to the Amritsar DralT^TS^^ a^, draft 

drawn upon the defendants on the 29th of September 1903 ; iiT* 
is also stamped with a rubber stamp “ Amritsar ” which must 
have been provided by some one who had access to the stamps 
used at that branch. The conclusion, liowever, that employees 
of the Lahore and Amritsar branches were conspiring together, 
raises no difficulty, for, as is w’ell -known, Amritsar is but at a 
short distance fiom Lahore and wuthin easy reach by train. 

I am satisfied that the draft Exhibit B was never prepared for 
issue by Madho Earn, because I think it is quite clear that the 
initials appearing in various places upon that draft are for- 
geries. We have some hundreds of Madho Eam’s genuine ini- 
tials for comparison and w’e have noticed no case but one in 
which his initials do oot conclude with a continuing hack stroke 
or flourish which the wu’iter of the initials upon Exhibit B has 
failed to reproduce successfully. If the draft form had been 
signed for issue from Lahore in April 1904 there would bo no 
alterations which would require initialling. The falsity of the 
initials, tlierefore, supjiorts th(‘ conclusion that the form B was 
signed at Lahore before 1903, 


I also tliink that it is safe to conclude that the draft was 
prepared for issue at a time w'hen it w as known to the servants 
of the plaintiffs that the defendants had refused to honour 
any order draft with an endorsement in a language unknown 
to them unless tliey received a general indemnity in respect 
of such drafts from the plaintiffs. That indemnity, as we 
have seen, was not given until the 6th of October. I, 
therefore, infer that Exhibit B was prepared for issue some time 
between May and October 1905, while the correspondence 
ppea the subject of endorsements on order drafts was 
^ |iroeeeding. 

tea to the question of the genuineness of the adtice 

mi% Exhibit A, upon which the defendants rely. 
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It is in the following form : 

Advice of droifta drawn by the Panjab National Bank, Limited. 

Answered. 

Received. 

on the 

Meicantilc Bank of India, Limited, Bombay. 


No. 

Bate. 


In favour of 

Amount. 

Remarks. 

16/190S. 

1905 

Sept. 

29 

Lala Nebal Ohand 

Rupees ten thousa 

_ 

10,000 

nd only. 

On Demand 



! 


j 

Pd. 2-10-05. 

1 

i 

1 Note. 

1 

1 





1 

1 This 

1 

1 

draft bas bee 

n draw 

1 

n payable to “ bear 

pay accordingly. 

ei ’ ’ which plea 

se 
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Panjab National Bank, Ltd., Amritsar. 
The 29th day of September 1905. 


U TTAM Ohand, K . Madho Eam, M. 0. 
Accountant. Manager. 


On its face it is a representation that draft No. 16 of the 
29th September 1905 has been drawn by the plaintiffs on the 
defendants and should be paid. The signature of Madho Eam 
appearing upon it is admitted to be remarkably like his true !| 

signature. We have compared it with a very large number* d 

of his admitted signatures and except for the absence of the ^ 

usual concluding back flourish we can detect no point in which k 

it is not exactly similar to many of his other signatures. The 
concluding back flourish is so characteristic that a forger could ' 5’! 

not omit it ; for example, in the initials on Exhibit B we ^ 

have several lame attempts to imitate it. We have discovered ^ 1 
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ill tJio drsift rcgisi or p. IB {Exliiuit '1) <\a instance in Vv'hicli the; 
concluding ' 0 ‘ vranis the flora'i-di and presents an appoarance 
cx.icily simiiav co the conclading ' G ’ oi Madho .inatn's sig.iatiu'o 
on Jixhibit A. 'in tlie. a]jSv.*ucci rluni oi any Ui-ii'k oi c cei'hun 
dirfeveniiation and in viu*Av of ilio admissi^nis of TnI'kIIio ilaiu, 
the evidence of tile defendants' ivir,rio-ses and tlie cliinisnicRS 
oi th'C forgery oi Uttamciinjai's iiriinein Exliibit an-"^ of iBm 
initials in Exlubit 1>, iho conela^ioii of ili^ Court is tlial Afariho 
Earn did nnl hi- signauro to tiie nai’v.‘r Exl-ihit A. 


The nexi (on stion i-,. whuA did lie y.-i slgnalni’e t>n I'liat 

paper 


It is clearly 


(‘-tahiisiied lhat v iu-j i Aindbo Jdn-i 


-i^y.i^d drait 


foiius in iVajik '.{••v.oiiid have O) sign ai^o hhoik hdters of 
advice as ihu ItUor oi advivo ahv.iys goor, oni whh iho di'nii. 
Aivandrao Ga'npauiBX thedeieiidanis' huigijr (d.crk, iile-irates tlic 
hnporlance o*-' Ihis pi'acrict' in des^rddog the procviduie when 
Exhibil J> ^vah n.esenled ;U idno deiendLani--’ jhvik. lie says : 


“ Lu or('ii''arj c-'M* i* :{ v « al i •;.* a.'.uuii* ro jm'* i '*>1'*' it / lid. Ify 

(Iniyv.:*, ti, <.r.' ill '.a‘i<{!;v. ^ . i e ti. m]' .!••• tS. , .xv ^]^ f u -igx..niiv 

on oar t.iaci- r'S,* 'a. T iSv' r i>i -“.in :■ I'l* ; t\c)i 

I se^i if ^5 '>( VG n ah\'t /• i.*. rV. /.V»aL'’ 

It. is, I ihiele orablisln-d .inn ICxhiiji: A is Hof one of the 
Idank a<ivi,;«' ^ ^ \. idli.j lluin I*., n In Vv'ont on ieavo 

early in or lOhd. i3e s*i;vs lie. signcid t lieia at rho last 

tneiiunt and we- a.e.kina m odkr. till (ho Bed O^dobev. Thti 
hitter sian-mc nt is proved iioin ilri piainriils' i'ooks. dhio (iiaifr 
Exhibit B ‘,\as cashodi by ilvi plain lii’fs ni Ewuibay I'li Ih.o 'iud 
October and ilitp Jiadadready r# cti\e ■ :]io edviee noic JaxbibiL A. 
I infer iherofroni thin iv \va-> h'ji d hi and posted in the Panjab 
prior to the ;>'3i of October. The witness Tjtianiahand, who was 
the piaiiitiirs’ accountant rd Auiril-ar in. SopLenilici* and Oclobor 
- 1905 and has been disniissed irom their service, slates that 
when Madho 3 lam wont on leiVvtw.n (hjLobor 1905 lio loft witli 
him four drafts in a book which \cere signed in bLmk. Bu.sides 
drafts ho also left four advice forms which he had signed. 
Koneofthe drafts were used during Ihs absence. When he 
rotiiraod he asked if they liad been used. Uttaracliand said, 
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not any/’ and handed back the drafts. Madho Earn also asked 
for the letters of advice and Uttamchand said they had been 
destroyed. This confirms the statement of Madho Earn that he 
inquired for the advice notes but was told by his subordinates 
they had been destroyed. He says his practice was always to 
ask for the blank advice notes and drafts on his return from a 
temporary absence. 


1911 . 


Paotab 
N A.WONAI* 

Bank, 

Limited 

V. 

MS.B04.NTIEB 
Bank 
OF India, 
Limited. 


I have already indicated my opinion that he did not recover 
a blank draft form signed by him at Lahore in April 1904. He 
may have omitted to do so on account of his impending de- 
parture for Amritsar m that month to take up the office of 
manager there. It is equally probable that he omitted to 
recover the advice note which must according to the usual 
practice have been signed in Idank to meet the occasion of his 
temporary absence in Apiil. This appears to me the most 
probable explanation of the existence of A and B in a blank 
state except for Madho Eam’s signatures and capable of being 
abstracted and used by fraudulent persons. Uttamchand has 
shown that the fraudulent completion of Exhibits A and B may 
have been effected at the Lahore office. Employees in the 
Lahore office would know the number of the last preceding 
Amritsar draft on the defendants’ Bank and would know per- 
haps better than those in Amritsar the position which the 
question of Order drafts on the defendants likely to bear 
vernacular endorsements had arrived at at the end of Septem- 
ber 1905. 


To summarise my conclusions of fact, I find that Exhibit B 
was not signed by Madho Earn, when he was the manager 
at Amritsar but that it and probably the advice note 
Exhibit A were signed by him at sojus earlier date than the 24th 
of April 1904, wffien he took up the position of manager at 
Amritsar ; that Exhibits A and B were probably signed on 
or about the 15th of April 1904 when he was employed in the 
Bank at Lahore (Exhibit B being dated 1904) and left at the 
Bank to be filled in and issued by his subordinates in case of need 
during his temporary absence ; that it was fraudulently filled 
in by Bivancliand, possibly in concert with servants of the 
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Bank at Lahore and Amritsar ; that the signed draft form must 
have come into the possession of Dlvanchand by theft or fraud 
and that Madho Earn never gave any authority to anyone to 
prepare the blank form signed by him for issue as a draft of 
the Amritsar branch or of the year 1905. 

I will now consider whether upon the facts found the plaint- 
iffs are estopped from contending that the completed draft 
presented to the defendants was not tlie draft of the plaintiffs. 

In deciding the case we must apply the law contained in sec- 
tion 115 of the Indian Evidence Act withtlie aid of such English 
cases as are not inconsistent wiui it Ha\'c then t-hc plaintiffs 
through their agent Madiho Earn by declaration, act or omission 
intentionally caused or permitted the defendants to believe that 
a draft in terms of Exhibit B had been drawn by Madho Earn 
on the defendants 

I do not think in view of the evidence that the draft 
forms when signed in blank were left with the accountant 
under lock and key and that Madlio Ram as a rule asked for 
the documents whi(‘h had been signed in blank on his return to 
duty and in the absence of any suggestion that anv similar 
case of fraud had occurred in c()ime(a-ion with sucli documents 
prior to September 1905, Tliat the plaintiffs can bo held to have 
authorised any negligence in practice which was likely to 
result in a fiaud sucli as has (Hxnjrred. 

It was not incinni)ent upon the plaintiffs or Madho Earn as 
their agent to contemplate the perpetration of such a fraud or 
to guard against it. As observed by Bovill, C J., in SocUU 
Generale v. The Metropolitan Banlfi ^ — 

“ Porson^ are not; to be supposed to commit forgery, and the protectiion against 
suck a crime is tke law of the land, not tlio vigilance of part-ies in excluding all 
possibikty of committing it.” 

The learned Judge in the lower Court held that the prin- 
ciples applicable to the present case are those stated by Lord 
Halsbury in Bank of England v. Vagliano BrotJiers^^\ viz,, that 
a principal who has misled his agent into doing something on 


a) (1873) 27 L. r. 819 at p. 866. (2) [1891] A. G. 107 at p, 114. 
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Ms behalf which the agent has honestly done would not 
be entitled to claim against the agent in respect of the 
act so done. In Vagliano’s case, the Bank of England 
were agents who had, by special agreement, undertaken 
the duty of paying their principal’s acceptances, and the 
acceptances by Yagliano introduced fraudulent counterfeits 
for payment which Yagliano ought to have detected. There 
was, therefore, negligence in the transaction itself which was 
the proximate cause of the loss ; there was an intention in 
Yagliano to induce the belief and action of the Bank with 
regard to those very documents. In the present case the facts 
do not show that the negligent act alleged was the proximate 
cause of the loss. The act of Madho Earn in signing a blank 
form with intent that it might be used in case of need for a 
Lahore draft upon any of those who, in April 1904, were bound 
to honour the plaintiffs’ Lahore drafts, does not disclose any 
intention that the defendants should believe anything or take 
any action ; it creates a position similar to that which arose in 
Swan V North British Australasian Gomfany^l , where a blank 
transfer form signed by the plaintiff for the transfer of shares in 
one Company but fraudulently filled in and used by his broker 
for transfer of the plaintiff’s shares in another Company was 
held not to be the proximate cause of the transfer of the 
shares by that other Company so as to estop the plaintiff 
from contending that he had never transferred his shares. 
There are, however, dicta of certain Judges in that case 
(Blackburn, J., Byles, J., and Cockburn, C. J ) which suggest 
that in the case of negotiable instruments a more stringent rule 
is enforceable against the maker. It is to be observed that 
Chapter VIII of the Indian Evidence Act which deals with 
estoppels recognises no special rule for negotiable instruments 
beyond that laid down in section 1 1 7 with regard to the acceptor 
of a Bill of Exchange, a position which Madho Earn does not 
occupy in relation to Exhibit B. The English Law upon the 
point has been summarised by Eletcher Moulton, L. J., in 
Smith V. Prosser^^l, as follows : 

ai (1863) 82 L J. Ex. 278 
:B 800—8 
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Both tho common law and the statute lealiscd tlio possibility of two rival 
dangcis — on ilio one iiiiucl, .i pov^on wlio did noLiiing moio than sign a blank 
.stamped p-ipui iniglil find hmn-ci£ m the position of being the maker of a bill 
ornOuc;Gn the othcji hand, a man niigliL i^suc an incomplete ])iii or note and 
XilactJitm the hands of an cgintviilin liiniUd lutbonty lo fill it up, and the 
agent might fill it up whhout due rtgeid to the limitiLions of his authority 
and put it m circulation and Ihjijbj’ iiijuie innoeciit puisons. They therefore 
dicw the hue as legaids the pLotoction of third parties m the foJlowmg very 
reasonable and mleliigible way if Iho -igmi intended it to become a bill, ib 
was for him to see that it Wc’si'mcd m accordance with hi> mientions, ai • if 
he did not do iLifc, thndpailn-. would not be a<“tected , ou the othei hand, if ho 
did not intend it to become a ad, time woa'd bo no sueli duty incumbent uxion 
him, and he w oiild be :n the same x'f-iius: amf he had inuo];, signed it as an 
autograph. There t\o;ild .n thii oc be no miums cmUtcndi, and ho would 
iheiofore not Ijc 1 rbk foi the act of i b idee who iuiiicd the docuincnt mlo a 
negotiabi e n i blrun^ ci it" 

This is not a case in vrliioh. at the dale of the siguatnre llieve 
was any relaticA ot hanker aivd customsi' sul)&istiag between 
the plaintiffs' Lahore branch and the defendants. It is, there- 
fore, Tinneecssarj’ lo consider whether as 'oelwcen banker and 
customer the statemeni cif the law b 3 ' T'letchcr Moulton, L. J., 
requires any qualification, ricie 1 infer that there w'as never 
any inionuon lhal the b.an L launng i'Jadho Ham’s signature 
should be issued at- a dsait iVsn any ph'.c.c but Lahore, :tud Wi; 
know I’nat Ibc fu fendant-.. iiad (,niy beem authoiised at a later 
date lo honour drafts bc.r.ir.''; Z’lLt.iliu Itiun's signature if drawn 
by the .\miits,af 'oi.nich This encninstauco was relied ujion 
by c.juuhi 1 fi r '.lie planilnfs v.ho ingued if the Court held that 
ZMadho Ham signed IL.hiint 15 t, Idle manager at Lahore, the 
relation oi liankcr and ciistoiucL not being then established 
between plaintiffs ana defendants, the ease would be governed 
byilio denisions in lln.ee, idalo. v Bcnneli^^^ and Sjnith v. 
Piosbe) i’k Smith v Prussci esrablishc:s that the signing of a 
paper in blank and its dcinery to an agent with instructions to 
fill it in and negotiate it under ceitain specified conditions will 
not estop the signet from repudiating liability if the agent 
in the absence of the specified conditions fraudulently fills it 
in and negotiates it. BaxtnilaU v. Bennett^^l establishes that 
the preservation by the acceptor without cancellation, of a 

(1) (1878) 3 Q. B. D, 625, (2) [1D07] 2 K. B. 735, 
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blank acceptance after the occasion for its use has passed will 
not render him liable if it is stolen, filled in and negotiated 
fraudulently. I infer also from the remarks of Lord Halsbury 
and Lord Shand in Glutton v. Attenhorough tl that even 
in the case of a completed cheque the animus emittendi must 
be shown in older to bring home liability to the maker. 

The facts which 1 hold to be established do not bring this 
case within the estoppel which has been held to arise where 
the maker of a completed instrument completes it in a negli- 
gent manner and voluntarily parts with it and it is fraudulent- 
ly altered by the person to whom it is handed. Young v. 
Grote^^\ which is the best known case in this connection, was 
much relied upon by counsel for the respondents, but the facts 
found do not admit of its application any more than the appli- 
cation of section 89 of the Negotiable Instruments Act which 
appears to be based in part upon Young v. Grote^^K Exhibit B 
had not been made into a cheque by Madho Earn nor had he 
voluntarily parted with it in order that it might be made into 
a cheque. Ingham v. Pnmiose^^\ also relied upon by counsel 
for the icspondents, does not assist their case, for, as explained 
by Lord Watson in ScliolfieJd v. Eail of LondeshorougU^\ the 
acceptor there was found liable not because he had signed a bill 
which facilitated fraud but upon the obvious consideration that 
he had negligently put into circulation a negotiable instrument 
which had not been properly oancelled. It is most unfortunate 
that the documents Exhibits A and B were left uncancelled, 
but I can find no warrant in law for holding the plaintiffs 
estopped from asserting the true facts because eighteen months 
after Madho Eam’s departure from Lahore the documents 
were fraudulently completed by Divanchand and presented 
to the defendants as documents issued by Madho Earn at 
Amritsar. 

We reverse the decree of the lower Court and give judgment 
for the plaintiffs for Es. 10,000 with interest at 6 per cent, 
per annum from the 2nd of October 1905 and costs. 

m [1897] A. G 90 (5) (1859) 7 0. B (N. S ) 82. 

(1827) 4 Bmg. 253, (4) [1896] A. 0. 514 at p. 638. 


1911. 


Panjab 

HATIOHAli 

Bank, 

Limited 

Meroanxide 
Bank 
OE India, 
Limited. 



474 


1911 . 


, Pahjab 
"HAtKONAZi 

Bank, 

Limited 

•y. 

Meecantile 
Bank 
OE India, 
Limited. 


THE INDIAN LAW EEPOETS. [VOL. XXXVI. 

Batoheloe, J, In the suit out of which this appeal arises 
the plaintiff Bank claimed a snm of Es. 10,000 which had 
been paid out by the defendant Bank on a draft purporting 
to bear the signature of one Madho Earn, the plaintiffs’ 
manager. The plaintiffs’ case was that the draft was a forgery, 
and that the defendants were not entitled to debit their 
customers, the plaintiffs, with the sum paid out in consequence 
of the forgery. 

The defendants in their written statement denied that the 
draft in question w^as a forgery and set out their belief that 
the manager Madho Eam’s signatuie on it was his genuine 
signature ; they denied that they had been guilty of any negli- 
gence, and contended that, even if Madho Kam’s signature was 
forged, they were entitled to debit the plaintiffs with the pay- 
ment, the making of which was wholly due to the plaintiffs’ 
negligence. 

On the issues at the trial the learned Judge held that the 
plaintiffs had failed to prove that the draft for Es. 10,000 did 
not bear Madho Barn’s genuine signatuie ; that, having regaid 
to the signatures and wording appearing on the diaft, the 
defendants were justified in making pajment of it to bearer ; 
and that in making such payment the defendants did not act 
without proper care and caution, and were not guilty of negli- 
gence. On these findings the learned Judge dismissed the suit 
with costs, and from that decree the plaintiffs bring the 
present appeal. 

It will be convenient first to ascertain what the facts are 
with reference to the preparation of the draft in question, and 
then to consider what is the law’- applicable to that state of 
facts. 


The first and principal question of fact is w^hether the 
manager Madho Eam’s signature is genuine or forged, and on 
this point I cannot doubt but that the learned Judge was right 
in finding that the signature is genuine. As to the degree of 
its resemblance to a genuine signature it is enough to refer to 
Madho Eam’s own admission that he himself would have paid 
on such a signature. Upon careful examination in a photo-* 
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graphic enlargement the writing is free and flowing, without 
any discernible trace of tremor, hesitation or fabrication. 
There is no difficulty in supposing that the signature is genuine, 
for Madho Earn has admitted that it was not unusual for him, 
when about to absent himself from office for a few days, to leave 
blank signed drafts with the accountant m order that they 
might be duly completed if need arose during Madho Eam’s 
absence. The defendants’ case is that the draft now in suit, 
Exhibit B, was one of the drafts so signed and left behind by 
Madho Earn, who neglected to recover or destroy it, and that 
it was afterwards stolen and used by the forgers who filled in 
the other entries and secured payment from the defendants : 
that is the case which the learned Judge below has held 
proved, and I agree with him in this finding. The principal 
witness called by the plaintiffs on this point was the hand- 
writing expert, Mr. Hardless, but his evidence appears to me 
to depend so much on abstract and somewhat far-fetched 
theory that it would not be safe to give effect to his conclusions. 
It is plain, moreover, that the theory of a tracing, on which 
alone he took his stand at the trial, did not occur to him till a 
comparatively late stage in his investigations, and was even 
then suggested to him by other persons ; and in my opinion 
his evidence generally has been very materially shaken in 
cross-examination. On the other hand we have the evidence 
of Messrs. Marshall and Johnston, who depose that the 
signature is, in their opinion, genuine, and whose testimony 
seems entitled to all the greater credit that these gentlemen 
are not mere theorists, but practical banking men, upon whose 
discrimination and sagacity in such matters large sums of 
money do in daily practice depend. Further, among the 
correspondence put in as Exhibit E, will be found plaintiffs’ 
letter to the defendants, dated 2nd December 1905, which may 
be taken as the first statement by the plaintiffs of their case* 
It is, I think, impossible to read that letter without recognising 
that it was the plaintiffs themselves who first suggested the 
theory that the origin of the fraud lay in the fact that draft 
forms bearing his genuine signature were sometimes left by 
Madho Earn in the office. It may also be observed that Madho 
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Eam’s signature on Exhibit B is written in much fainter ink 
than the other, that is, the forged entries in the draft ; but if 
the signature had been forged, one would have expected the 
forgery to correspond in appearance with the other writing 
on the draft. 

On the whole, then, I am satisfied that the onus which on 
this point admittedly lay on the plaintiffs has not been dis- 
charged ; in other words, I find that Madho Eam’s signature 
on Exhibit B is his genuine signature. 

It remains to consider the circumstances in which Exhibit B 
was signed by Madho Earn and was afterwards fraudulently 
completed. The draft is written on the plaintiff Bank’s usual 
printed form, the address “ Lahore ” being struck out and 
replaced by the stamp “ Amritsar.” Madho Earn was manager 
of the plaintiffs’ Amritsar branch from 24th April 1904, and 
before that date was at the Lahore office where he acted as 
manager from time to time. The plaintiffs’ account with tlio 
defendant Bank was opened in November 1904. The fact to bo 
ascertained is when and where Madho Earn signed Exhibit B, 
which was presented at the defendants’ Bank and cashed on 
8rd October 1905 ; was it signed at Amritsar uhile Madho Earn 
was manager there, or was it signed at Lahore prior to the 
establishment of business rclaiions between the two litigating 
Banks ? I am of opinion on the evidence that it was signed by 
Madho Earn some time in April 1904 when he was acting as 
manager of the Lahore office. Wo have in evidence Exhibit A 9, 
Exhibit 12 and Exhibit G which are the counterfoils of the draft 
form books of the Amritsar branch running from 19th June 1903 
to 16th August 1905. Exhibit A 9 has the hundred complete 
counterfoils. In Exhibit 12 certainly one counterfoil is missing, 
but Exhibits C 1 to 0 13 show the kind of printing and paper 
used in these drafts, and it is plain that Exhibit B was not 
taken from this book. Exhibit 12. It is similarly plain that it 
90 uld not have come from the book. Exhibit G, where the 
i|drms are visibly distinct from the form of Exhibit B. These 
be the only relevant draft form books of the Amritsar office, 
and I think the plaintiffs have succeeded in proving that 
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Exhibit B cannot have been abstracted from any of them. As 
I understood the argument, this proposition was not seriously 
questioned by the Advocate G-eneral, who, however, strongly 
insisted that, since Exhibit B indisputably came from some 
book of the plaintiffs, it was the plaintiffs* duty to produce the 
book of origin, as indeed Madho Earn undertook to produce 
it ; and that, this not having been consciously done, every 
presumption should be made against the plaintiffs. It may be 
that at the trial the question of the source of Exhibit B was 
somewhat lost sight of, but the plaintiffs produced all the 
books called for and nothing occurred which could debar them 
now from tracing its origin to any of the books on the record. 
I entirely agree with the Chief Justice that the real origin of 
Exhibit B is the Lahore draft form book for April 1904. This 
book has a counterfoil missing, and the forms correspond with 
Exhibit B in every detail, the size and texture of the paper, 
the character cf the scroll and printing, and so on ; nor is it 
suggested that any such correspondence can be found between 
Exhibit B and any other seiies of forms. This view receives 
much support from the fact that in Exhibit B, the date which 
now appears as 1905 was almost certainly at first written 

1904,^’ and the precise kind of 4 ** which has been converted 
into a 5 ” appears also in other counterfoils in this book. 
Finally, there is good reason for thinking that the word 

Amritsar stamped on Exhibit B was not impressed with 
the stamp actually in use at the Amritsar office. 

As to Madho Barn’s initials on Exhibit B, I think that they 
must be pronounced forgeries. The learned Judge below 
thought that the initials against “ bearer ” were forged, and 
that opinion seems beyond all reasonable criticism ; yet if the 
initials against “ bearer ” are false, all the probabilities suggest 
that the other initials are also false. 

As to the letter of advice, Exhibit A, it played but very little 
part in the argument before us. We have, however, subjected 
it to careful scrutiny and examination, and I am satisfied that 
it bears the genuine signature of Madho Bam. Upon this 
finding the probabilities are, upon the evidence on the record 
that Exhibit A was signed by Madho Bam and left behind at 
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the same time as Exhibit B ; this is the view suggested not 
only by the oral testimony, but by the internal evidence of the 
appearance of Exhibits A and B, 

For the foregoing reasons I find the relevant facts as follows. 
In November 1904 the plaintiffs’ Bank became the customer of 
the defendant Bank. In April 1904 Madho Earn, while 
manager of the plaintiffs’ Bank at Lahore, signed the letter of 
advice. Exhibit A, and the printed form. Exhibit B, on some 
occasion when he was about to absent himself frum his office 
for a few days ; he left Exhibits A and B so signed but in all 
other respects incomplete, with some subordinate official at 
the Lahore office in order that they might be filled in and 
issued if a customer should call and require a draft during 
Madho Eam’s temporary absence ; on his return to duty Madho 
Earn neglected to recover or destroy the signed draft and letter, 
which were afterwards dishonestly abstracted and used for the 
purpose of this fraud, the other manuscript entries in these 
documents being unauthorisedly made for the purposes of the 
fraud. The fraud succeeded, and on 3rd October 1905 the 
defendant Bank paid out the Es. 10,000, which they now seek 
to debit to the plaintiffs. 

The question is whether in this state of the facts the defend- 
ants are entitled to debit the plaintiffs’ account with the pay- 
ment. The learned Judge below answ'ered this question in 
the defendants’ favoui on the ground ol the negligence of the 
plaintiffs’ agent, Madho Earn, in signing the blank form ; he 
was of opinion that it was his negligence which misled the 
defendant Bank, and that the plaintiffs “should not be 
permitted to set up their own neglect to the prejudice of the 
banker whom they had thus misled or by neglect permitted to 
be misled.” He relied mainly upon Young v. Grote^^^ and 
certain observations in Scholfield v. Earl of LondeshorougU^ . 

In favour of the learned Judge’s view it must, I think, be 
held, in spit# of some argument to the contrary, that the rela- 
lion between the parties here is the relation of banker and 
Ifilogilomer, It is true that that relation was not established till 
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after Madho Earn had signed Exhibit B ; in other words, when 
he signed that paper, he owed no duty to the defendant Bank. 
In my opinion, howeyer, it is by no means clear that this 
circumstance alone would suffice to exonerate the plaintiffs if 
in other respects they are liable, and I, therefore, deal with the 
case as if the plaintiffs were the defendants’ customers at the 
time when Exhibit B was signed. On that footing there appears 
to be no doubt on the authorities that some duty or other was 
owing by the customei’s or their agent, Madho Earn, to the 
defendants, though, so far as I can ascertain, the Courts have 
not defined the precise nature or scope of the duty . see, for 
instance, Golonial Bank of Australasia, Limited v. MarshalP^ 
and Scholfield’s case^^\ That some degree of carelessness is 
imputable to Madho Ram is, I think, indisputable. Whatever 
may be thought of his action in leaving a blank signed draft 
behind in the office, he was certainly negligent in not recover- 
ing it or verifying it that it had been put to the lawful use for 
which it was intended. The question is whether this is 
sufficient to deprive the plaintiffs of their money. With some 
reluctance and some uncertainty, I think the correct answer 
is that it is not sufficient. In order that Madho Eam’s negli- 
gence should have this effect in law, it would, in my view, be 
requisite, first, that the negligence should have occurred in the 
very transaction itself, not in some collateral act, and, secondly, 
that the negligence should have been the proximate cause of 
misleading the defendant Bank. That, I understand, is the 
limit of the rule in Lickharrow v. Mason^^'> that where one of 
two innocent parties must suffer for the fraud of a third, that 
party should suffer whose negligence facilitated the fraud . 
see the observations of Lord Coleridge in Arnold v. Cheque 
BanW, and the excerpt there quoted from the judgment of 
Blackburn, J., in Swan v. North British Australasian ; in 
the same sense are Loid Cranworth’s dicta in Orr d Barber v. 
Union Bank of 8cotlandV>^ and British Linen Go. v. Caledonian 
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Insurance OoS^\ Lord Coleridge observed further, speaking of 
the Company, that “ there could be no negligence in relying 
on the honesty of their servants in the discharge of their 
ordinary duty ; so here there would be no negligence in not 
foreseeing that the draft would be stolen and used for the 
purposes of fraud. As to Young v. Gi \\ here the customer's 
clerk had fraudulently altered a sum of ^650 into £3^0, it is 
not easy to feel confident as to the degree of authority still 
retained by that decision, though Loid Watson m Scholfii 
case held that it could, or might, be suppoited on the ratio 
that the customer in filling up the cluque thioiigli his 
whom he had constituted his pgcnt for that puij^osc, had failed 
in the duty w^hich he owed to Ins bankca bj giving facilities 
for its fraudulent alteration It is safer, theiefore, to assume 
that the case is still of authoiity, though the point is not here 
of much practical importance since it is covered by section 89 
of the Indian Negotiable Instruments Act • that section 
undoubtedly protects a banker against such a payment as 
was made in Young's case. But the fraiidiilcnl alteration of 
a cheque completed and issued is not the same thing as an 
inchoate instrument completed and isbued-hj means of foigoiy. 
It is here, as I understand the ni 0 )tter, that the sticngth of 
the plaintiff’s case lies, In mj opinion the negligence of 
Madho Earn was not negligence in the actual tiansaction 
between the parties but in a matter collateral or antecedent 
to that transaction ; and tlie proximate cause of the deception 
of the defendants V' as not Madho Barn’s negligence, but the 
supervening forgery. In this connection I would refer to 
what was said by Lord Halsbury, L. C., in Scholficld's case 
in the passage v^heie his Loidship prolcbsed his inability to 
understand ^hy a particular form of fraud should have any 
different operation m giving validity to a forged instrument 
rather than other forms of fraud to ^^Iiich instruments are 
subject, and went ©n to instance the case where a man’s 
, ttnnecesBarily exposed goods had been stolen, yet he could not 
i , said to have lost his right to his property. (See pp, 521-2 

fi (iiet) 4 107 Bfc r, 114, 


m (mi) i Bnig, 253, 
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of the Eeport ) Another case illustrative of the same principle 
is Bajbemlale v. where a blank acceptance, left by the 

defendant in his drawer, was afterwards stolen and negotiated 
to the plaintiff, who was a ho7id fide indorsee for value : it was 
held that the defendant was not liable on the bill. Bramwell, 
L. J., put his decision on the ground that there was no estoppel 
between the paities, and that the defendant's negligence was 
not the proximate cause of the fraud. The Lord Justice 
appealed to the principle, which is applicable here, that every* 
one has a right to suppose that a crime will not be committed, 
and to acfc on that belief,” And in commenting upon Young v. 
Grote^^'^ and Ingham v. Prumose^^^ he points out that in those 
and similar cases the alleged maker or acceptor . . . has volun- 
tarily parted with the instrument ; it has not been got from 
him by the commission of a crime. This, undoubtedly, is a 
distinction, and a real distinction The defendant here has not 
voluntarily put into anyone’s hands the means, or part of the 
means, for committing a crime.” Brett, L J.'s judgment went 
upon the ground that the defendant had never authorised the 
filling m of a drawer’s name or issued the acceptance intending 
it to be used. So here Madho Earn was entitled to trust the 
honesty of the plaintiffs’ other servants in the discharge of 
their ordinary duty ; he was under no duty to provide against 
the commission of a crime ; and he had never issued the 
instrument, but had only entrusted it to his subordinate for the 
purpose of being issued on certain conditions, which conditions 
were never in fact realised. In this respect the case resembles 
also Smhih v. Prosser^^'^ where the defendant, returning to 
England from South Africa, left a blank signed promissory 
note with his agent, who was directed^to put in on the market 
only if the defendant communicated with him to that effect ; 
the agent, becoming false to his trust negotiated the note 
fraudulently for his own purposes. The Court of appeal held 
that the defendant was not liable. Vaughan Williams, L. J., 
said (p, 744) : If that note, being in that (incomplete) condi- 
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tion, had been handed to Telfer (the agent) . . . for the purpose 
of his making nse of it, and for the purpose of its being issued 
as a negotiable instrument . . . the defendant would have been 
responsible to a bond fide holder for value ; but the defendant 
was exonerated because the note was given to Telfer not for issue, 
but only for conditional issue on further instructions. The 
Lord Justice distinguished those cases where the instrument 
was parted with in complete state, and those cases where, being 
incomplete, it was delivered to an agent for the purpose of 
being negotiated. Hetcher Moulton, L. J., based his judgment 
on the facts that the agent had possession of the note merely 
as custodian, and that the defendant had never any ‘ animus 
eniittendi \ Both these judgments appear to me to be pertinent 
to the facts of the present case. The draft, after signature by 
the plaintiffs’ agent, was left by him in an incomplete state, 
no drawee or payee being mentioned ; and the plaintiffs’ agent 
had no ‘ animus emittendi ’ except upon conditions which were 
never realised. 


It was urged that this case and Baxendale's case had no 
present application because they were not cases, as this is a 
case, between banker and customer. This distinction, however, 
does not in my judgment, deprive the cited cases of their 
ajiplicability though, no doubt, the relation between banker 
and customer is, for some purposes, materially different from 
the relation between the acceptor of a bill and a subsequent 
holder ; here also it must bo I'emembeicd that Exhibit B, when 
signed and left by Madho Earn, was not a cheque, but a mere 
inchoate draft capable of being completed into a cheque. It 
may also be observed that Colonial Banl of Australas ia, Limited 
V. MarshalP\ though a case between banker and customer, was 
decided by the Privy Council expressly on the principles laid 
down in Scholfield v. Earl of LondeshorougU^'^ . In this last case 
Lord Halsbury, L. 0., lays down the conditions upon which the 
banker is immune in these words (p. 523) : ‘‘ If, to use Lord 
Cranworth s phraseology, the customer by any act of his has 

^ feduced the hanker to act upon the document by his act or 

T I « 


TO [1006] A. a 539. 
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neglect of some act usual in the course of dealing between them, 
it is quite intelligible that he should not be permitted to set up 
his own act or neglect to the prejudice of the banker whom 
he has thus misled, or by neglect permitted to be misled/' It 
seems to me that, on the present facts, the defendants are 
beyond the reach of this principle, for Madho Ram was not 
guilty of any neglect of an act usual in the course of dealing 
between the parties, and the bankers w^ere induced to pay, not 
directly by reason of any act or neglect of the plaintiffs, but 
by reason of the after-occurring forgery. 

I feel that the case is a hard one for the defendants, who 
have acted throughout with due care and caution, while the 
plaintiffs, through their agent, nave certainly been guilty of 
some carelessness ; hut the negligence is not, as I have said, 
sufficient, in my opinion, to render the plaintiffs liable upon 
this forged draft. I cannot regard it as amounting to negligence 
in Madho Ram that he signed the draft form and the letter of 
advice and left them with the accountant for conditional 
issue. As to the non-recovery of them, the evidence is that 
his habit was either to recover such documents after his 
return from leave or to accept the assurance of his subordinates 
that they had been issued or destroyed : in the particular case 
of Exhibits A and B it is probable, upon the evidence, that 
Madho Ram overlooked them on the occasion of his intending 
transfer from Lahore to Amritsar. The crime took place 
eighteen months later, and was, in my judgment, the only 
proximate cause of the deception practised on the defendants. 

Eor ihese reasons I agree that the appeal should be allowed. 

Attorneys for the appellants : Messrs. Fayne d Go. 

Attorneys for the respondents : Messrs. Crawford, Brown 
& Go. 

Decree reversed 
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BkJovc Mr. Justice Davar, 

Kmn DWABKABAS v. HABIDAS PURSHOTTAM.’^ 

Insiirmice— Marine insurancQ—Imiirable interest of agent in goods of jrrmci^al--- 

MJfect of a Ma,hajcin*s ** Majur ” — Local custom when enforced — Duties and rigJiis 

of insurer and ^olicyJholder in case of total loss* 

The plaintiifs, as commission agents, shipped certain goods on behalf of consti- 
tuents on board the ship “JZi Alarhit'^ in the year 1399. The plaintiffs were 
instructed by their principals to msnre those goods and accordingly by a policy 
dated February 7th, 1S99, the plaintiffs insured the goods vdth the defendants, 
subject, as stated in the xiolicy, to the custom of the port of Guich Mandvi. 

The ship All Madut ’’ was wrecked off the coast of German East Africa and the 
wreck and the remains of the cargo were sold by the local authorities and the 
proceeds handed over to the owner of the vessel. 

The plaintiHs sued the defendants to recover Es. 3,500 as the value of the goods. 

The defendants, besides certain other objections to the plaint, objected that the 
plaintiffs as agents had no insurable interest in the goods ; that by the custom of 
the port of Cutch Mandvi tho claim of the plaintiffs could not be established 
without the production of a Mahajan's “ Majur ”, and that tho defendants were in 
any event entitled to credit for the sale proceeds of the wreck and cargo. 

Eeldi that an agent who has authc^rity from his principals, express, implied or 
ratified, can effect insurances on the goods of his principals ; that the custom of the 
port of Cutch IJ^landvi miu^t be construed in a reasonable manner and that under 
it a Mahajatfs “ Majiir ” could not be re{iuiued in the case of total loss ; that tho 
policy-holder’s duty was only to give, intimation of total loss, at tho earliest possible 
opportunity to tbo iiimrer, and that it was for tho insurer to protect his interest and 
to recuvor whatever was loft as tho not balance of the sale ]}roceeds of the cargo, 

Bansordas Bhogilal v. Kesrising MohanlaVf), referred to. 

The plaintiffs, as commission agents for certain Borah 
merchants, shipped certain goods on board the ganjo or native 
ship ‘‘ Ali Madut ” and, at the instruction of their principals, 
insured the goods with the defendants for the sum of Es. 3,500. 
The policy stated that the insurance was subject to the local 
custom prevailing at the sea-port town of Cutch Mandvi, The 
ship was wrecked off the coast of East Africa and the wreck 
and the remains of the cargo were sold by the local authorities 
smd the sale proceeds paid to the owner of the vessel. 


* 0. 0. S. Suit No. 9 of 1902. 

a) (ISC3) j Bom. 31. C, R. 220, 
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The plaintiffs sued to recover the sum of Es. 3,500. 

Bahadurji and Kanga for the plaintiffs. 

Talyarlclmn and Mirm for the defendants. 

Davab, J. : — In the beginning of the year 1899 a country 
craft or dhow called “ Ali Madut ” came to Bombay from Cutch 
and was chartered to sail to the sea-port town of Noshi Be in 
the Island of Madagascar. The plaintiffs, acting as commission 
agents for four Borah merchants, put on board the said dhow, or 
ganjo as it is sometimes called, certain goods belonging to the 
said merchants. One of those merchants was Alibhai Jiwanji, 
the owner of the “ Ali Madut ”, who had insured his goods at 
Cutch through the plaintiffs’ firm at that place. The other 
three desired the plaintiffs to insure their goods in Bombay and 
a policy of insurance was effected with the firm of Haridas 
Purshottam and Company. A hutclia policy was effected on 
the 2nd of February 1899 on which date the ship appears to 
have sailed from Bombay, and the formal policy was subse- 
quently executed on the 7th of February 1899 and is Exhibit F 
in the case. The goods belonging to the three merchants, for 
whom the plaintiffs’ firm was acting as commission agents, were 
insured for Es. 3,500. It appears that the “ Ali Madut ” met 
with bad weather and was carried out of its course, and, after 
having battled with the sea for some days, was eventually 
wrecked in the vicinity of a sea-port town on the Eastern 
coast of Africa named Minkin Dai'i. When the ship struck on 
the rock, the Nakva and the crew abandoned it with all its cargo 
and, in a small boat belonging to the vessel, managed to land 
at Minkin Dari. That sea-port town belongs to the German 
Government and the authorities in that town, on being informed 
of the wreck, employed divers and saved a portion of the cargo 
which with the broken vessel was sold at Minkin Dari, and 
after deducting all necessary charges and expenses the balance 
of the sale proceeds were paid over by the German authorities 
to the agent of the owner of the vessel. The plaintiffs say that, 
on being informed of the loss of the vessel and cargo, they gave 
notice to the defendants’ firm and demanded payment of the 
insurance moneys, and, the firm of Haridas Purshottam having 
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failed to pay the insurance moneys, they filed this suit to 
recover the same on the 10th of January 1902. The firm of 
Haridas Purshottam and Company originally consisted of tl^ree 
brothers, Haridas Purshottam, Jetha PLU’shottam and Piamdas 
Purshottam, who arc all now dead and the defendants ai’c their 
representatives. 


This claim of the plaintiils is resisted by the denmdants on 
various technical grounds, and I Vvill dt-ai with each one of 
them as they weie formulated by the learned counsel who 
appeared for tlie defendant'^. 

The first contention on liclialf of the defendants was that the 
constitution of the suit was had, and that it was filed in the 
name of an individual w-ho v/as dead at the time the suit was 
filed. In the plaint, as it was originally filed, the plaintiffs are 
described as “ Kanji Pwathadas carrying on business at Mint 
Road in Bombay.’’ No doul)t, the individual of the name of 
Kanji Dwarkadas was dead some years before flic suit -was filed 
and even before this insiUT-nce was ofi'ected. Ho founded the 
firm which was carried on in l»is name, and his sons who were 
associated wiih him In the Im^iness dining his Iimtime con- 
tinued to carry on the same iiriu in tlv. same nam<i after Ins 
death, and up to tlie prc'seiu- mom^nir, th(' throe surviving sons 
and the sons (J tJve fourth S(Ui v.lio died soon after his father 
are carrying cm tlio same laisniess in the s:mio name. It was 
obvious to my mind lluit ilie ijiteniion of the framer of the 
plviint was to file the .'.nit in the name of the plaintiffs’ 
firm. This suit was filed on tlie lOtli oi January 1902. In the 
beginning of that year now liulos of the Bombay High Court 
came into opeiation and cuie of them, Rule o61, permitted a 
partnership to file a suit in the name of the firm. Being 
satisfied tliat that was the intention of the plaintiffs, I made 
an order on the 14th of July while the suit -was at hearing, 
permitting tlie plaintiffs to add the words a firm ’’ after the 
words “ Kanji Dwarkadas.'’ At a later stage of the liearing 
on the 17th of July, the plaintiffs called Mr. Soraliji Eduiji, a 
managing clerk in the office ot tlie plaiutiiTs^ solicitors, who 
produced a draft of the plaint in the handwriting of his late 
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father Edulji Sorabji Davar. That draft, Exhibit J, proves 
conclusively that the managing clerk, vFhen he drafted the 
plaint, put in the names of the three surviving sons of Kanji 
Dwarkadas and the names of his three grandsons, the sons 
of his deceased son Liladhar, as the plaintiffs. Mr. Payne, to 
whom the plaint was submitted for settling, struck off all the 
names in the plaint, retaining only the words “ Kanji Dwarka- 
das ” in the draft, and added the words “ carrying on business 
at Mint Road in Bombay.” After the evidence of Sorabji and 
the pioduction of the draft plaint, I think it is not open to the 
defendants to contend that the suit was filed in the name of an 
individual w'ho was dead. The suit was filed in the name of 
the firm as authorised by the Rule that had then recently come 
into force, and the suit as constituted, even without th6 
addition of the words “ a firm,” is, in iny opinion, properly 
constituted and is maintainable by the plaintiffs. 
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The second point uiged by Mr. Talyarkhan on behalf of the 
defendants was that the plaint, not being signed by one of the 
plaintiffs, was bad and therefore the suit must fail. It is true 
that the plaint is not signed by any of the plaintiffs but is 
signed and verified by their munim Purshotamdas Eamdas. 
Section 51 of the old Code, which then applied to this suit, 
required that the plaint should be signed by the plaintiff but 
the same section provided that if the plaintiff is by reason of , 
absence or other good cause unable to sign the plaint, it ru^lj 
be signed by any person duly authorised by him on his beha||.! 
No doubt the plaintiffs, or some of them at least, were jin | 
Bombay when the plaint was declared and presented for admis- 
sion. The learned counsel for the defendants in cross-examinf^-,* 
tion elicited the fact from the plaintiffs’ munim that he 
power-of-attorney which, authorised him to sign plaints anfl ig]^| 
suits on behalf of the plaintiffs. He had not the powa 3 ;-c|!|i:i 
attorney with him on that day. He was asked to produce i|| | 
on the following day. That power was produced, and when j 
was suggested that Mr. Talyarkhan, having given notice 
produce it, if he inspected it, might be called upon to puf|| 

the power in, he refused to touch it. It was stated by the 
B 800-5 
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learned counsel for the plaintiffs that there was very serious 
illness in the family of the plaintiffs which prevented them 
from attending to their business and that in consequence 
thereof the munhn signed the plaint. No question was asked 
by Mr. Talyarkhan to the mtmim why the plaintiffs had not 
signed the plaint, and the learned counsel for the plaintiffs not 
realising the point of cross-examination did not ask the mtmim 
for the reason which was given as soon as the point was cleaily 
stated to the Court. At the hearing I refused to entertain this 
objection on the part of the defendants seriously. The plaint 
was presented to the Cqurt and a copy furnished to the defend- 
ants' attorneys ten years ago It was admitted that the copy 
showed that the plaint had been verified by the mtmim and not 
by any of the plaintiffs. They never took this objection in any 
form whatever till at the hearing, and I refused to entertain 
the same, as I had no reason whatever to disbelieve the state- 
ment made to me that it was owing to serious illness in the 
family that none of the plaintiffs had come to the Fori and 
signed this plaint. 1 am by no means sure that if this was a 
defect W’'hich required serious consideration that it would not 
have been cured by getting one of tlie plaintiffs, two of whom 
were present in Court throughout the hearing, to sign the 
plaint. 

The next objection taken on behalf of the defendants was 
that the plaintiffs had no insurable interest in the goods, that 
the policy taken by tliem was, tliereforo, null and void, and that 
Ihey were not entitled io J’ecover under the policy. On tlic 
evidence before me I hold as proved that the plaintiffs were 
acting as commission agents for the three merchants for whom 
they purchased goods. Tliey, as such agents, put the same on 
board the AU Madut'\ and consigned them to the said 
merchants' firm at Noshi Be. I also hold it as proved that 
the plaintiffs were specifically instructed and authorised to 
’insure these goods in Bombay. And I hold it as proved that 
in taking out this policy of insurance the plaintifls were acting 
under instructions from the owners of the goods and were 
authorised by them to insure the said goods. They paid for 
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the goods which they purchased in the market, they had a 
running account with those merchants and they debited the 
piice of those goods to those mei chants in their respective 
accounts. 

The learned counsel for the defendants in support of his 
contention cited several passages frorn the Encyclopaedia of the 
Laws of England on the subject of insurable interest. The 
passage which was not cited and which, I think, correctly 
summarizes the authorities on the subject is at ]3age 587 of 
Vol. VIII of tbg Encyclopaedia. It is there* stated : Besides 
the foregoing different kinds of ' assured * who can enter into a 
policy, policies can also be effected by agents for the assured. 
In order to do so, agents must have an authority from their 
principals — express, implied or ratified ” 

The Law on this head is summarized to the same effect at 
page 52 of Porter’s Law of Insurance (2nd Edition) : A 
common carrier, pawn-broker, factor, broker, and wharfinger 
have an insurable interest in the goods entrusted to them ; but 
if they insure the goods to their full value and receive it, they 
will, after satisfying their own claims, be trustees of the balance 
for the real owners.” See Sidaways v, Todd^^\ 

The next point urged by the learned counsel for the defend- 
ants was that no claim of the plaintiffs could be established 
without the production of the Mahajan’s ‘‘ Majur The policy 
recites that it is according to the local custom prevailing at 
the sea-port town of Outch Mandvi. In the correspondence 
that passed between the solicitors of the respective parties 
previous to the suit, the defendants’ solicitors admit that the 
insurance was according to the custom of Cutch Mandvi, but 
they say their clients are unable to produce the Mahajan’s 

Majur ”, as the ship was lost at a port called Minkin Dari, 
before it reached its destination and therefore the Mahajans 
could make no Majur ” in respect of it. 

On this head a great deal of fog seemed to have enveloped 
the minds of all parties concerned. The custom which 


I9in 


Kkmi 

Bwaekadas 

V. 

Habidas 

Bubshottam. 


(1) (1818) 2 Stark. dOO, 



490 


THE INDIAN LAW EEPOETS. [VOL. XXXVI. 


1911 . 


KaNJI 

Dwahkadas 

II \IiID vs 
Puesiiotxa:.!. 


Mi\ Taiyarkh an attempted to set- up was that in all policies 
under the usage and custom cd Ciitch Mandvi, no claim what- 
evci’ could at any lime be successiulij made, unless a Malia-jan’s 
Majur"' was produced. Tlie custom that was sought to bo 
established had many grave inilrmities and appeared to bo both 
vague and unreasonable. 3 repeatedly asked tlic learned counsel 
as to Vv'hat he meant by Mahajan and the o-jly answer was : a 
body of leading Bhatia merchajnts,’' subsequoutly enlarged into 
“ Indian merchants." Supposing a ship was sliip-wTcckcd at 
one of the Arabian or African coast towns, wliere there is no 
Mahajan and no Indian niorchants, what would liappen'^ To 
that, there was no answer. 


Since the hearing vas closed, and wliile I was looking into 
the authorities on the questions aiising in this suit, I came 
across a case in Bansorclas Bliogilal v . Kesrising MolianlaV^K 
If my attention had been called to this case at the hearing 
probably mnch discussion would have been saved. That was 
a case in which the question of a MahajaiTs or 

certificate arose and it "was contended that according to the 
custom and usage of Mangrolo the production of the certificate 
alone W'as sufficient lo entitle tlu- policy-holder to recover his 
average loss. The (louri lield against such contention and 
the judgment of the Court consBting of Sir ilathew' Sausse, 
G. J., and Amould, J., thnjws considerable liglit on what a 
Mahajan is in conneciion vith insurance policies. They say: 

The Maliajans appear to be self-constituted bodj^ of the 
principal native mcTchants at each of rhe small ports on Uie 
Indian and Arabian coasts of the Indian Sea, who assume 
cognizance of sea-losses to tlie extc*nt of fixing the amount 
of av(^ragG loss incurred and [layablc b\ native underwriters 'k 

The idaintifiV witness Tricuiudas Eanchoddas who has 
considerable expeiieiKtc in the m^agos and customs governing 
insurance by native merciiants in Ciiich, said that in all large 
and important sea-]}ort towns, those who carry on business 
as insurers nominate a small number of respectable and 


0) (isai) 1 ik>m. IL C, K. ^22\). 
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prominent Indian inercliants at those ports and they are called 
Mahajans. 

It seems to me that it would be most unreasonable to hold 
that in every case under a policy such as the one in this 
suit, no claim could bo established without the production 
of a Mahajan’s Majur A custom to be enforceable at law 
must, amongst other things, be reasonable and the Court in 
the case, I have referred to, of Bansordas Bhogilal v. Kesfising 
MohanlaW^ held that the usage sought to be established in that 
case, namely, that the Mahajan’s Majur should be taken as 
conclusive evidence against the underwriter without production 
of manifests and account sales, was not a reasonable custom and, 
if the custom was not reasonable, it was not binding. There 
must be on the African and Arabian coasts numerous little 
sea-port towns where there may be no Indian merchants and 
how is a policy-holder to produce a Mahajan’s Majur ” from 
places where the Mahajan never existed. Besides all this, it 
seems to me that there is great force in what was contended on 
behalf of the plaintiffs. They say a Mahajan’s Majur'' is 
only necessary when the ship reaches its port of destination 
and when there is only a partial loss of cargo ; but that in cases 
where there is actual or constructive total loss before the 
ship reaches its destination, there is no question of the 
production of a Mahajan’s “ Majur That is the evidence given 
by witnesses who have great experience in this particular line 
of business and whose evidence is wholly trustworthy. There 
can be no doubt that this was a case of total loss. The ship 
struck on a rock and was so broken up and damaged that the 
Nakva and the crew abandoned the wueck with all its cargo. 
And the extent of damage to the ship may be gathered from 
the fact that the remnant of the ship was sold for Rs. 50. 
The circumstances surrounding the wreck of the vessel, the 
abandonment of the same by its officer and crew and the 
subsequent sale of the goods are such circumstances as have 
led the Courts to hold that it is a case of total loss and 
where in the opinion of competent authorities on the report 
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of the wreck it is found to be necessary to sell the cargo, 
it has been held that the public sale se vested the proceeds 
of the sale in the underwriters. Sec Saunders v. Baring^^K 
In that case Lord Blackburn held that the mere fact that a 
cargo of coals had been so damaged by the perils of the seas as 
to render an immediate sale necessary, and that tliey were so 
sold, is sufficient to constitute a total loss. In the same case 
it was further held that where the money is in the hands of 
a third party, the assured is entitled to be paid the total 
loss . . . The underwriters must pay the total loss, and they 
will then be entitled to take all such steps to get all the proceeds 
from the hands of third panics, as the plaintiffs themselves 
could have taken.” 

In this case the principal partner in Haridas Purshottam’s 
firm, Mr. Haridas, was alive when the news of the loss of the 

Ali Madut ” and its cargo reached Bombay. The evidence of 
the plaintiffs’ miinim and the plaintiffs’ broker establish to my 
satisfaction that intimation was sent to him at the very 
earliest opportunity. It was clearly his duty to take steps to 
secure his interest and fco recover whatever was left as tlie net 
balance of the sale proceeds of the cargo. Tic did Jiothing and 
took up an attitude of hostility, with the result that the net 
balance of the sale proceeds has been paid lyy the German 
authorities to the ovnor of the ship, 

hi law a policy-holder has nothing further to do in case of 
total loss but to give iniimation of that loss at the earliest 
possible opportunity to ilie insurer and then claim moneys 
payable under his policy. T’his the plaintiffs have done. The 
absence of the Mahajan’s Hajur ” is pleaded merely for the 
purposes of defeating the plaintiffs' claim. The plaintiffs have 
before them a document of far greater reliability than a 
Mahajan’s “ Majur Exhibits C and D are documents properly 
authenticated by the German authorities giving all the infor- 
mation and more than the Mahajan’s Majitr ” would have done. 
The evidence taken on commission and taken de bene esse, the 
evidence recorded by me and the documents Exhibits C and D, 


(t) {187(^) U L. T. 419. 
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prove conclusively that the AU Madut '' with all its cargo was 
carried by stress of weather away from its course and wrecked 
in the vicinity of Minkin Dari, that the vessel broke up, the 
whole of the cargo went under water and only a portion of it 
was subsequently saved, that the officers of the German 
Government at Minkin Dari sold the wreck and the cargo that 
was saved, and, after paying all proper expenses, handed over 
the net balance of Es. 3,370 to the agent of the owner of the 

AU Madut The whole cargo on boaid the ship was worth 
about Es. 20,000 and the approximate contribution which the 
defendants would be entitled to claim is somewhere about 580 
odd lupees. And this claim the underwriters had and may still 
have against the third party who held the moneys, and the 
plaintiffs as policy-holders had nothing whatever to do with 
what took place after the wreck. 

It seems to me that TJaiidas realized that theie would be 
many difficulties in the way of the plaintiffs’ proving their 
case in Bombay and he merely set up the absence of the 
Mahajan’s “ MajU7' ” as a pretext for the purpose of escaping 
payment. I hold that the custom attempted to be set up by 
the defendants is not proved, that it is vague, indefinite and 
unreasonable as enunciated on their behalf, and as such not 
binding on the plaintiffs even if it had been proved as alleged. 

At one time it was contended that the “ AU Madtct ” was not 
in a seaworthy condition when she left Bombay. There was 
absolutely no justification whatever for this contention and 
the learned counsel for the defendants abandoned it at the 
hearing after having put the plaintiffs to the trouble of proving 
the falsity of this contention. 

It was further contended on behalf of the defendants that 
they were entitled to a proportionate credit out of the net 
balance realized by the sale of the cargo. I have dealt with 
this point. Es. 680 odd would undoubtedly have been the 
proportionate share of Haridas Purshottam and Company in 
the net sale proceeds on the assumption that the owner of the 
ship was not entitled to claim priority of payment for his 
freight which amounted to between Es. 2,700 and Es. 2,800 
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and tlio expenses of bringing tlie crew down from Minkin Dari 
to Bombay. That claim as I liavc said above the insurers may 
have against the owner to whom the balance has l^eon paid. 

Mr. Talyarkhan further contended at the hearing that no 
notice of this loss was given to the insurers till more than 
two 3'ears after the loss. This contention is, I think, unten- 
able. In the very first letter addressed to ITaridas Purshottam 
and Company by the plainiiffs’ solicitors, it is stated that due 
notice of such loss was given to them. In the reply it is noi 
denied that notice was given to them, but it is denied that 

any proper notice “ had been given. I [jclieve the broker 
wdien he says that he vent and informed Haridas of tliis loss 
as soon as he was instructed to do so by the plaintiffs’ mimwi. 
And by proper notice 1 take it that ITaridas meant no written 
notice was given to him before the 24th of June 1901. 

The last contention was that the plaintiffs could not 
establish their claim without producing a protest from 
Minkin Dari. I do not quite understand this contention and 
it was not seriously pressed. The facts in this case are 
proved by evidence tliat to my inijjd is satisfactory. We have 
in tins case the testimony of the Nakva of the “ Ali Madid 
recorded de bene and Jixhibits C and D. I do not, therefore, 
see what more is required to he done "oy the plaintiffs to establish 
their claim. The actual ^al^Ie of the goods insured belonging 
to tl\e throe coa^^tituenls of the plaintiffs is proved to bo 
lls. H,170-T2-G. To that must be added Us. 31 being the plaint- 
iffs’ commission, making altogether the sum of Es. 3,20J-12-6. 
Ill laking out the T)olicy the ]laintiffs included freight w^hich 
came to Es. 271-4-0 and insured the goods for the round sam 
of Es. 3,500. 

Plaintiffs seek to recover the policy moneys with interest 
at 9 per eciit. per annum fi'om the first day of October 1899. 
This is a suit filed in the \ery beginning of 1902. No doubt, 
there \sere many difficulties in the w^ay of the plaintiffs in 
proof of their case. These difficulties were cntirelj?' created 
by the obstructive attitude taken up by Haridas. The plaint- 
iffs had to get witnesses to Bombay and have them examined 
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de bene esse. They had to get some of their witnesses 
examined on commission, bnt the de bene esse examination 
and the commission evidence was all taken and finished by 
the end of 1903 and yet I find that this case was transferred 
to the Stayed List on the 29th of January 1903 and remained 
in the Stayed List till the 17th of April 1909, more than six 
years. At one time I felt inclined to give expression to my 
disapprobation of this scandalous delay in bringing the suit to 
a hearing by depriving the plaintiffs of their interest on the 
sum that may be found due to them for a period longer than a 
year or eighteen months which ought to be the utmost limit 
within which a suit should be brought to a hearing and 
terminated ordinarily. But having regard to the attitude 
adopted by the original defendants, having regard to the fact 
that they acquiesced in the delay and took no steps whatever to 
bring the suit to a hearing, I feel that if I deprive the plaintiffs 
of any portion of their interest or cost, I would be punishing 
one party when both are guilty of what I cannot help stigma- 
tising as scandalous conduct in sleeping over this case for ten 
years. Neither the plaintiffs nor their principals have had to 
pay freight on the goods that were lost to them and any 
possible claim by the owner is now wholly barred. I, therefore, 
hold that under the policy the actual loss sustained by the 
owners of the goods and by the plaintiffs, including the 
plaintiffs* commission, is Es. 3,201-12-6. For this amount there 
will be a decree for the plaintiffs. I will allow interest on this 
sum but in my opinion a fair mercantile rate of interest to 
allow would be at the rate of 6 per cent, and not 9 per cent. 

I find the issues 1, 2, 3, 4, 6, 6, 8 and 9 in the affirmative. 

On the 7th issue T find that the loss sustained amounts to 
Es. 3,201-12-6. I pass a decree for that amount with interest 
thereon at 6 per cent, per annum from the 1st of October 1899 
up to date. Costs and interest on judgment at 6 per cent, till 
payment. Costs to include all costs reserved. 

The decree will be against the defendants in their represen- 
tative capacity in which they are sued, and will be limited to 
the extent of the assets of the original partners in Haridas 
800—0 
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Purshottam and Company which may have come to their 
hands. 

Attorneys for the plaintiffs : Messrs. Payne (6 Co. 

Attorneys for the defendants : Messrs. Little d Co. 

Suit decreed. 

H. s. 0. 


APPELLATE CIVIL. 


Before Mr, Justice Chandavarlm and Mr. Justice Batchelor. 

DAGDXJ VALAD ANANDBAM and othbes (oeiginal Defendants Nos. 2 — - 4 ), 
Appellants, v. MIEASAHBB val\d TANHAJI and othees (oeiginal 
Plaintiffs), Bespondents. * 

Dehkhan Agriculturists^ Belief Act (XYII of 1879) ^ section — Agriculturist^ 
Definition — Son of agriculturist is not an agriculturist. 

The minor son of an agriculturist who is depending for his support on his father 
is not an agriculturist withm the meaning of section 2 of the Dekkhan Agriculturists’ 
Belief Act {XVII of 1879) Dependence for livelihood upon another who is an 
agnoulturist is not the same thing as earning livelihood for oneself by agriculture. 
To earn livelihood by agricuUure is to obtain means of livelihood by it 

Second appeal from the decision of C. C. Boyd, District 
Judge of Ahmednagar, confirming the decree passed by 
D. Gr. Medhekar, Subordinate Judge of Shevgaon. 


* Second Appeal No 912 of 1910 

t Dekkhan Agriculturists’ Belief Act (XVII of 1879), section 2, runs as follows : — 

2 . .... . 

1st — “Agriculturist” shall be taken to mean a person who by himself or by 
Ms servants or by his tenants earns his In elihood wholly or principally by agricul- 
ture carried on within the limits of a district or part of a district to which this 
Act may, for the time bemg extend, or who ordinarily engages personally in agnoul* 
told labour withm those limits 

« # ^ 4 

'In Chapters H, III, IV and VI, and in section 69, the term “ agricul- 
tpdst,” when used with reference to any suit or proceeding, shall include a person 
when any part of the liability which forms the subject of that suit or 
|fe4deedlng was incurred, was an agriculturist withm the meaning of that word as 
then defined by law. 
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Suit to redeem a mortgage. 

The mortgage in question was passed by one Tanhaji (father 
of the plaintiff) in 1893 in favour of the defendant No. 1. The 
deed was expressed in the form of a sale-deed. At the date of 
mortgage the plaintiffs were living with their father Tanhaji 
who was an agriculturist and who maintained them. 

In 1908 the plaintiffs brought this suit to redeem the 
mortgage. 

The Subordinate Judge held that transaction evidenced by 
the deed was a mortgage and passed the usual redemption 
decree. 

This decree was confirmed on appeal by the District Judge. 
One of the issues raised before the learned Judge was whether 
the plaintiffs were entitled to the benefit of the provisions of 
section lOA of the Dekkhan Agriculturists’ Relief Act. This 
issue was found in the affirmative on the ground that at the 
date when the liability was incurred, that is, in 1893, the 
plaintiffs who were minors were maintained by their father 
Tanhaji who was an agriculturist ; and that the plaintiffs were 
therefore entitled to be treated as agriculturists. 

The defendants appealed to the High Court. 

K. H. Kelkar, for the appellants. 

D. A. Khar 6, for the respondents. 

Chandavaekae, J. The minors concerned in this case, it is 
found, were not agriculturists at the time of the suit. But the 
Courts below have given them the benefit of the provisions of the 
Dekkhan Agriculturists Relief Act under the second definition 
of section 2, cl. (2), of the Act. According to that section, we must 

see what the definition of ‘agriculturist ’was at the time the lia- 
bility was incurred. That definition was the same in 1893 that it 
is now, and, therefore, we have to see whether the minors con- 
cerned, either by themselves, or by their servants, or by their 
tenants, “ earned their livelihood,” wholly or principally by agri- 
culture, It is found as a fact by the learned District Judgethat at 
the time the liability was incurred these were minors depending 
for their support on their father who was an agriculturist at 
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tJial tiiiiL*, and. il'civfciu, Ihci/ ncoino, it they can be j>aid to 
Jiavc had an incenno, \vas oiiioiP cle‘'i\\,('i ironi agriculture. 
That 'A as b(icause they dcpciulod uo(;n llicir falhcr lor their 
livelihood. Eui depeiulonco tor livoliiiood anoiiier wiio 

is an agi'icultnrisL is not lug same tiling a^ eariiiug livelihood 
lor ojieseil by agTionLure, To cavii livcliliood by agriculture 
is lo obtain the means of liveiihcod b\ it : DioarJcojirav Bobu- 
rav V. Balhrisluio Blialcliandra''^^ . Lpou tlio ground that there 
is no evidence vdiateA'cr to shov\ Ll'iao the minors earned their 
livelihood by agriculture at tlic lime ilie liability was incurred, 
the decree must be .’‘everbccl and the ease scin back to Ihc Sub- 
(U’dinate Tudge to be deaii with uu the meriu according to law 
with refoience to tjic observaLiori& in thi'D judginent. 

Co>.is hiLhert(; incurred to be costs in I’ne cause. 


Decree r ever sal. 


i!. 


1 1 S‘,' 1 > 1 > iiotj.*. It) ) 


CIVIL liLjVEiiLNCL. 


/>tV' ;v 11 , . ify.sacj C'.a id, >•(), !,(<,’ a i , ei , . JuUu'v Lai\‘l\ hr^ 

miMAWSi' UAnLlfAyim V birAllAOUJlkAU, VLAminr, y. iaA-JI -MAHA- 
.Ma!) ABAS Ka.jI m-.ll WAD UOlCnODIN, 'DLLL^-DA.Nr. ' 

C'J i’locj'iu . «' ( A c fAu '5'" i,f sr oo;. to — Lutiariun Ait (IX of 2008j, 

biiiioii Of Luii‘j—Dx''u — X.vcciitioii. 

A deorco obiciULitl on ihc i7lh Foln-iitcy lS‘Jd v^is bOughL to l>c executed in 
I’JOl by Ihc (Iccrco-iisldcr. As ’ho cUc-vc-hoider died thCiGidLcj- leaving a iniiior 
■vjn, furtb'A’ a[»plioal:oiA lo oxcciiio llic Ciocxo \\-cr*. 'ilcd by the nnner’i-i guardian, 
ail wuhm iinii . The minor ait,.i:Ljd majurUy m 1910. lie then applied i'or the 
extenajon of the period o/iwcho xoarsjcj: the ox ecu fci on of the dccicc proscribed 
ftCoiioii 4.S ol the Civil la-oculuiL Code cf TJOs, c>i: ilie ground of Lis minority 
boiwocn laCi-liUO. 

ICciJ, that the period could iiol be i-xiciided umlcr scicuon 13 of the Civil 
T’r^ccduro Code, 1908, for once liio lini'uutioxi bcgai. to run horn the date of the 
decree, the twclvo ycatij’ penod mu'-t be computed in-rn that date. 


Civil Befei'cnec 11 of 1011, 
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This was a reference made under Order XL VI, Eule 1, of the 
Civil Procedure Code of 1908, by E. G. Bhadbhade, Judge of 
the Court of Small Causes at Poona. 

The decree sought to be executed was obtained by the 
applicant’s father on the 17th February 1898. He made one 
application for execution thereof in 1901. Since then, he 
having died, the applicant, who was a minor son of the decree- 
holder, made several applications for execution through his 
guardian within three years of each other. He reached 
majority in 1910. After this, he applied for extension of the 
period of twelve years for the execution of the decree, prescribed 
by section 48 of the Civil Procedure Code, on the ground of 
his minority between 1901-1910. 

On these facts, the question that arose for determination 
was whether section 9 of the Limitation Act applied to the 
case. The Subordinate Judge felt a doubt as to the determi- 
nation of the question. He, therefore, referred it to the High 
Court. His opinion on the question referred was in the 
affirmative, on the following grounds ; — 

“T3ae case rdied on by the applicant’s pleader, I. L. B. 16 Bom, 636, is not 
in point as it refers only to a decree obtained by a minor. The point now raised 
is touched upon ini. L. B. 20 Oal. 714, Lolit Mohunv. Janohy Nath, atp. 716, 
and is put in the form of a quaere by Mr. Starling in his Commentary on section 6 
of the Limitation Act (new edition), p. 46. Mr. Starling at p. 62 in his note 
to section 9 also refers to a Punjab case in which it appears to have been held 
that section 9 of the Limitation Act does not apply to applications. 

“ As Article 182, Schedule I, of the Limitation Act is expressly made applicable 
to execution of decrees not provided for by section 48 of the Civil Procedure Code, 
I think section 9 of the Limitation Act ought to be applied to the twelve years’ 
period.” 

The reference was heard, 

Nilkanth Aimamm, amicus curia, for the plaintiff. 

B. S. Patkar, amicus curia, for the defendant. 

The following cases were referred to in arguments :—Moro 
Badashiv v. Visaji BagliunatU ^'^ ; Veeramma v. AlliaU^'' ; 
Bihari Lai v. ; and Jivraj v. Bahaji<*\ 

(1) (1891) 16 Bom. 686. (S) (1889) P. B. No. 109 of 1889 (Oi».k 

' (2) (1894) 18 Mad. 99. (4) (1904) 29 Bom. 68. 
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Chandavaekab, J. : — We are indebted to each of the pleaders 
for appearing in this reference as amicus curice. Mr. Nilkanth 
has placed before us all the available authorities on the point 
and argued the Ecference in support of the plaintiff. But we 
are of opinion that our answer to the Beference must be that 
the claim is barred by the law of limitation prescribed in 
section 48 of the Code of Civil Procedure. We agree with the 
Subordinate Judge in the view he has taken, namely, that the 
decree having been obtained by the plaintiff’s father and time 
having once begun to run under section 9 of the Limitation 
Act, no subsequent disability, that is, the minority of the 
plaintiff, could arrest it. Once the limitation began to run 
from the date of the decree, the twelve years’ period must be 
computed from that day. The point is practically decided 
by this Court in Jivraj v. Babaji^^K With this answer the 
Beference must be returned to the Subordinate Judge. 

Answer accordingly. 


(1) (1904) 29 Bom. 68. 
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APPELLATE CIVIL. 


Before Mr. Justice Chandavarkar cmd Mr. Juetice Batehelof^ 

BAMOHANDRA SHIVAJIRAM and another (original Detendants), Appel- 
lants, V . TAMA, WIDOW OP BAGHO MANGLYA (original Plaintiff), 
Bespondent.* 

Transfer of Prio^erty Act (17 of 1882), section 107 — Lease exceeding one year — 
Begistration^Unregistered lease cannot he fecened as evidence — Evidence Act 
(I of 1872), secticm 91 — Oral evidence of the lease cannot he given-^Tmant 
admitting landlord's title — Amount of rent can be proved by other evidence — 
Parties — Admmim — Mstc^l — Practice. 

Th& owned a one-tted share in certain salt-pans, wMoh share was during 

her minority leased by her guardians for a period of three years at an annual rental 
of Bfi, 500. The plamtifi having attained majority, she at the eocpiration of the 
peidod, let her share to the same lessees for a further period of two years at the 


Second Appeal No. 94 of 1911 . 
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rent of Es, 1,000 a year. The new lease though in writing was not registered. 
The plaintiff sued to recover the rent for the two years at the rate of Es, 1,000 a 
year and also Ks. 653 for rent due on the first lease The defendants admitted the 
plaintiS's ownership and their tenancy under her, but disputed the amount 
of rent. 

Meld, that the plaintiff could not be allowed to rely on the lease set up by her, 
bee Luse it was not registered (section 107 of the Transfer of Property Act) , nor 
could she be allowed to give oral e\idence of the lease (section 91 of the Indian 
Evidence Act) 

Meld^ further, that the defendants having admitted the ownership of the plaintiff 
and that they were in as her tenants, proof of the relation of landlord and tenant 
became unnecessary 

Seld^ also, that the plaintiff could only recover as for use and occupation for 
the two years of the tenancy admitted, at the rate claimed by hei which was 
not excessne 

Second appeal from the decision of J. D. Dikshit, Assistant 
Judge of Thana, reversing the decree passed by D. D. Cooper, 
Joint Subordinate Judge at Thana. 

The plaintiff was the owner of a one-third share in a salt-pan 
known by the name of Ganapati Prasad, the remainder of 
which was owned by one Dharman. The plaintiff being a 
minor her share was leased to the defendant by her guardians 
for a period of three years on a rental of Es. 500 a year. 
Dharman also leased his share in the salt-pans to the defend- 
ant for a period of five years. When the three years’ lease 
granted by the guardians had expired the plaintiff had attained 
majority. She therefore granted a lease of her share to the 
defendants for a further period of two years, at the rate of 
Es. 1,000 a year. The fresh lease was not registered. 

At the end of the term, the plaintiff sued to recover from 
the defendants Es. 1,000 due on the fresh lease and Es. 653 
due on the first lease. 

The defendants contended inter alia that the lease first 
granted by the plaintiff’s guardians was for a period of five 
years, that they entered into no fresh lease with the plaintiff; 
that assuming that a fresh lease was entered into, it was not 
valid as no sanction of the Collector was taken for it ; and 
that they were liable to pay Es. 653 (which amount they 
produced in Court) , 


501 


1912. 


Bamchanuea 

Shivajibam 

V. 

Tama. 



S02 


THE INDIAN LAW EEPOETS. [VOL. XXXVI. 

It was shown at the trial, that when the plaintiff grunted 
Eamohandra the fresh lease alleged bv her, another merchant was readv to 
take bile salu-pan on a higher rent ; while one Laxmishankar 
.^^^as willing to pay a rent of Es 7,000 per year. At the date 
of the suit, the defendants had taken a new lease of the salt-pan 
at Es. 6,100 a year. The defendants having denied the fresh 
lease from the plaintiff, she called upon them to produce the 
receipts which she had granted for rents paid to her by the 
defendants. They produced only one receipt ; and as they 
denied the existence of any other receipt, the plaintiff was 
allowed to put into evidence counterfoils of those receipts. 

The Subordinate .Judge held that the fresh lease alleged by 
the plaintiff was not proved ; that it was not void on the ground 
of want of the Collector's sanction ; that the plaintiff’s claim 
to recover Es. 1,000 from the defendants was unsustainable ; 
and that she was only entitled to get Es. 653 deposited by the 
defendants in Court. 

On appeal, this decree was reversed by the Assistant Judge 
who held that inasmuch as the plaintiff allowed the defend- 
ants to remain in possession of her share in the salt-pan the 
latter must be considered yearly tenants at the enhanced rent ; 
and that it could fairly be implied fiom the conduct of the 
parties. The learned Judge, therefore, awarded the whole of 
the plaintiff’s claim. 

The defendants appealed to the High Court, 

G. 8. Bao, for the appellants. 

Bohertson, with D. A. Khare, for the respondent. 

Chandavabkae, J. . The plaintiff (who is respondent in 
this second appeal) alleged in her plaint that the salt-pan in 
dispute in which she had interest to the extent of one-third 
had been leased away during her minority to the appellants 
for a period of three years on a rental of Es. 500 a year by 
her guardians and one Dharman, who owned the remaining 
two-thirds share ; that, on the expiry of that period, she, having 
attained the age of majority, let her interest for two years to 
the appellants on a rental of Es. 1,000 a year. She sought to 
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recover the rent of those two years at that rate and also 

Es. 653 as rent due on the previous lease. Bamchandba 

Shivatibam 

The appellants in their written statement admitted the 
respondent’s ownership of the salt-pan and also their tenancy 
tinder her and Dharman, but they contended that they had 
been in possession from the beginning under a lease for five 
years, not three years, as alleged in the plaint. 

Section 107 of the Transfer of Property Act requiring that 

a lease of immoveable property from year to year, or for any 
term exceeding one year, or reserving a yearly rent, can be 
made only by a registered instrument ”, the respondent could 
not be allowed to rely on the lease set up by her, because it 
was not registered : Ardes^r Bejonji Surh v. Syed Sirdar Ali 
Eha^U^K Nor could she be allowed to give oral evidence of 
that lease (section 91 of the Indian Evidence Act). 

But the appellants having admitted in their written state- 
ment the ownership of the respondent and that they were in as 
her tenants, proof of the relation of landlord and tenant became 
unnecessary. “ A Court, in general, has to try the questions on 
which the parties are at issue, not those on which they are 
agreed ; and * admissions which have been deliberately made 
for the purposes of the suit, whether in the pleading or by 
agreement, will act as an estoppel to the admission of any 
evidence contradicting them,’ ” Burjorji Gursetji PanthaM v. 

Muncherji Euverji^^h 

The only question, then, at issue, was the amount of rent 
payable. So far as the agreement set up by either party was 
concerned, it was inadmissible in evidence and no oral 
evidence could be given of it. The respondent could only 
recover as for use and occupation for the two years of the 
tenancy admitted. 

We have evidence in the case to show that at the beginning 
of the two years’ tenancy, admitted by the appellants, one 
merchant was ready to take the salt-pan on a higher rent than 

W (1908) as Bom. 610. 

B 800—7 


(2) (1880) 5 Bom 143 at p. 152. 
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Es. 5,000, which they had paid till then ; that another merchant 
was willing to pay a rent of Es. 7,000 per annum ; and that the 
appellants were paying at the date of the suit Es. 6,100. The 
lower appellate Court has believed this evidence, and the rent 
claimed in the plaint and awarded by that Court cannot be 
regarded as excessive for the appellants’ use and occupation of 
the salt-pan. 

Two other points were urged before us in support of the 
appeal — one that the lease of the salt-pan was illegal because it 
had not the sanction of the Collector of Salt Eevenue, and the 
other that the report of the guardians of the plaintiff made to 
the District Judge was inadmissible. We agree with the 
lower Courts that the lease was not illegal, and that the 
report was admissible. 

The decree is confirmed with costs. 


Batcheloe, J. : — I agree. In my opinion the receipts 
issued by the plaintiff for payments made to her were rightly 
admitted in evidence, and, if that is so, the decree under 
appeal must be affirmed. It seems to me that these receipts 
are admissible, not as proving the terms of the contract of 
letting, but as proving from the conduct of the parties, what 
would bo a fair rent for the admitted tenancy. Ecference may 
also be made to illustration (^) of section 91, Evidence Act. 


Decree confirmed, 
B. B. 


CEIMINAL EBVISION. 

Before Mr, Justzee Chandavajlar and Mr, Jmttce Batchelor, 

EMPEROR V, DATTATRAYA E4XMAN SARPOTDAR.* 

Bmnbay Bistnct Police Act (Bomhai/ Act IV of 1890) ^ section 42 — District 
Magidrats — Order for pieventwn of disorder — Promulgation of tlw ordef — * 
Ptesmice of the Magistrate at the place when the order %s pi omulgated — Ultra vires 
' ‘ mrdef, 

i > \ 

J jt A District Magistrate issued a notification, under tfie provisions of section 42 of 
Ifie iBomliay District Police Act, 1890, prohibiting circulation of certain pictures 

* Criminal application for Revision Ko. 312 of 1911. 
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tiirouglioufc the whole District. The notification was promulgated in all the 
Taluka head-quarters. The Taluka head-quaitcrs of the village, where the accused 
lived, was nearly twelve miles distant. At the time when he issued the notifica- 
tion, the District Magistrate was at a considerable distance from the village. The 
accused was convicted of having disobeyed the notification, in that he sold the 
prohibited pictures at his village. 

Ihldi reversing the conviction and sentence, that the notification in question 
could not bo upheld under section 42, because (1) it was not promulgated at the 
village where the accu^jed lived : and (2) the Di tiict Magistrate was not present 
at or near the village at the tune of the promulgation. 

!Ber Gliandavmhar^ J. — The preliminary conditions essential under the pro- 
visions of section 42 of the District Police Act, for the exercise of the jurisdiction 
conferred by it, are these : (1) the juiisdiction is confeircd on the Magistrate of the 
District or in his absence and subject to his own order the Magistrate of the First 
Class ; (2) these must ha\6 jurisdiction in the town or village w-here the j’urisdio* 
tion is intended to operate ; (3) they must be present m such town or village 
or in the neighbouihood thereof at the time the jurisdiction under the section is 
set in motion. 

This was au application to revise conviction and sentence 
passed by H. B. Clayton, District Magistrate of Eatnagiri, on 
appeal from conviction and sentence passed by H. B. Khanol- 
kar, Second Class Magistrate at Eatnagiri. 

The accused lived in the village of Shiposhi in the Eatnagiri 
District. He kept a shop where he sold among other things 
almanacs which had on the cover a likeness of Bal Gangadhar 
Tilak. 

The Magistrate of the District, purporting to act under 
section 42 of the Bombay District Police Act, 1890, issued a 
notification on the 4th May 1909, prohibiting the sale of 
almanacs above referred to. The notification ran as follows : — 

“ Whereas the District IMagistrate is informed that pictures of certain convicted 
murderers and. seditious agitators such as Khudiram Bose and Bal Gangadhar 
Tilak are being exhibited and sold or otherwise disseminated in this District and 
whereas m the District Magistrate’s opinion such pictures are of auch a nature ' 
as to incite to resistance to and contempt of the law and of lawful authority ; 

How therefore the District Magistrate under section 42 of the Bombay Act lY 
of 1890, prohibits at all places in this District the exhibition, sale or other dissemi- 
nation of such pictures and orders the PoHce to arrest and prosecute any person 
disobeying this prohibition, and to seize any such pictures being exhibited, sold or 
othciisf disseminated/ ’ 
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notification was not published at the village of Shiposhi. 
It was only published at all the Taluka head-quarter towns 
in the District, the nearest of which was twelve miles distant 
from the village of Shiposhi. At the time when he issued the 
notification, the District Magistrate was at a considerable 
distance from the village. 

The accused sold some of the prohibited pictures at Shiposhi 
in March 1910. He was charged in August 1911 with having 
disobeyed the order duly promulgated by the District 
Magistrate. Ho was convicted by the Second Class Magistrate 
of Eatnagiii of the offence charged and sentenced to pay 
a fine of Es. 50. On appeal, the District Magistrate confirmed 
the conviction but reduced the fine to Es. 25. 

The accused applied to the High Court under the criminal 
revisional jurisdiction. 

B. V. Desai, for the accused. — An order passed under section 42 
of the Bombay District Police Act, 1890, must be (1) limited 
in time ; (2) limited in place ; and (3) publicly promulgated. 
The order in this case is not limited in time for no limit of 
time is shown ; nor is it limited in place, for it was promul- 
gated throughout the District. Further, it was not at all 
promulgated at the village of Shiposhi, where the accused 
lived. 

Again, ‘ sale ’ of a book or picture is not its dissemination, 
for in sale the act is done without intention or knowledge. 

G. 8. Boo, Government Pleader, for the Crown.— Section 79 
of the District Police Act, 1890, covers any defect of publica- 
tion : the order is, therefore, legal. It is competent to the 
District Magistrate to promulgate the order throughout the 
whole of the area under his jurisdiction, i.e., the entire District. 
The phrase “such town or village” means any town or 
village within the District over which he has jurisdiction. 

Chahdavabkab, J. ; — The petitioner asks this Court to hold 
as ultra vires the proclamation of the District Magistrate of 
Eatnagiri, prohibiting the dissemination in the said District of 
pictures or symbols of Bal Gangadhar Tilak. The main ground 
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of objection to the legal validity of the proclamation is that 
in terms it prohibits the circulation of the book in question 
throughout the District of Eatnagiri and not in any particular 
town or village, or neighbourhood thereof. It is urged that 
section 42 of the Bombay District Police Act (No. IV of 1890) 
gives no power to the District Magistrate to issue a proclam- 
ation so as to make it apply to the District in general. 

The section is not clearly worded but I think that the pre- 
liminary conditions essential under its provisions for the 
exercise of the jurisdiction conferred by it are these first, the 
jurisdiction is conferred on the Magistrate of the District, or, 
in his absence and subject to his order, the Magistrate of the 
First Class ; secondly, these must have jurisdiction in the town 
or village where the jurisdiction is intended to operate ; thirdly, 
they must be present in such town or village or in the neigh- 
bourhood thereof at the time the jurisdiction under the section 
is set in motion. There is no evidence in the present case that 
at the time the proclamation complained of as illegal was 
issued the District Magistrate was either in the place or the 
neighbourhood of the place where the petitioner is alleged to 
have disobeyed the terms of that proclamation. The procla- 
mation was issued by the District Magistrate from Dapoli 
where he then was. 

The section we are construing is of a penal character and 
must be strictly construed as it affects the liberty of the sub- 
ject. The intention of the Legislature appears to have been 
that such a proclamation as is contemplated by the section 
should be issued in such a manner as to give full publicity to 
its terms on the responsibility of the District Magistrate or 
Magistrate of the First Class, who must be personally in the 
place to satisfy himself that there is necessity for the 
proclamation. 

The rule must be made absolute by quashing the conviction 
and sentence and directing the fine, if paid, to be refunded, 

Baxchelob, J. : — The only question is, under section 68 of the 
Bombay District Police Act, 1890, whether the District 
Magistrate's order, which the accused is found to have 
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disobeyed, was an osrTcr lawfully issued uiidet’ section 42 of the 
Act. That order, which was published only at the Taluka 
head-nuarier town, prohibited the dissemination of pictures 
or symbols of, among other persons, Bal Gangadhar Tilak : 
the order specified no period of time and no geographical area 
over which it was to operate. The accused is found to have 
sold almanacs containing pictures of Tilak, not in the head- 
quarter town, but in his own village, distant some twelve 
or thirteen miles away. 


Now section 42 (1) of the Act runs as follows : — 


“TIic of tlic or in hi^ absence anti hubjoeij to his order the 

Magibtiato of the Fir^t Cla^s having jiiii'i diction in any town or village and present 
therein or in the neighbourhood thereof, may, whenovor and for such time as it 
shall appear necessary, by a notihcatiou publicly promulgated or addressed to 
individual^, prohibit m such town or village or the vicinity thereof the carrying of 
arms, cudgels or other weapons, the carrying, collection and preparation of stones 
or other missiles or iiihlriiracnts or means of casting or impelling missiles, the 
exhibition of persons or of corpses or figures thereof, the public utterance of cries, 
smging of songs, playing of music, delivery of harangues and use of gestures or 
mimetic rcprosontatioiis and the preparation, exhibition or dissemination of 
pictures, symbols, placards or of any other ol^ject or thing, which may be of a 
nature to outrage morality or decency or, lu the opinion of such Alagistratc, may 
probably inflame religious animosity or hostility between diifcrent classes or incite 
to the comtQisrion of an offence, to a disturbance of the pubhu pcacei or to 
resistance to or contempt of the la\v, or of a lawful authority.” 

As to the argument that sale is not a form of dissemination 
within the meaning of the section, I am unable to accept it. 
As to the objection that the District Magistrate’s order is bad 
because it prescribes no period of time for its operation, I 
refrain from expressing any opinion, since in my judgment the 
order is, for another reason, not a lawful order. That reason is 
that I cannot find in the section any warrant for the view that 
the District Magistrate is empowered, by an order promulgated 
only in the Taluka head-quarters and containing no reference 
to any area, to make punishable acts done in a village twelve 
miles away. 

- The learned Government Pleader has sought to defend the 
order on the ground that section 42 should be read as conferring 
, oji the Magistrate of the District the same powers to make 
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general orders in respect of the whole District as are conferred 
on a Magistrate of the First Class in respect of any town or 
village within his jurisdiction. It appears to me, however, 
that the words of the section are quite incapable of any such 
interpretation. The section is not perhaps very artistically 
drafted, and it is arguable that the words '' having jurisdiction 
in any town or village” refer only to the Magistrate of the First 
Class and not to the Magistrate of the District ; but that argu- 
ment seems to me to be negatived by the following words 
giving power to prohibit in s'neh town or village.” These 
last words are, I think, manifestly referable equally to the 
Magistrate of the First Class and to the Magistrate of the Dis- 
trict ; if so, then the earlier words having jurisdiction in any 
town or village ” must also refer to the Magistrate of the Dis- 
trict. To hold that the Magistrate of the District may, by a 
general order, i)rohibit acts throughout the District would, I 
think, be simply to enact a new section in substitution for sec- 
tion 42. For section 42 plainly limits the prohibiting powers of 
the Magistrate, whether it be the Magistrate of the District or 
the Magistrate of the First Class : in either case all that he may 
do is to “ prohibit in such town or village ”, that is to say, in any 
town or village which is within his jurisdiction, and in which, 
or the neighbourhood of which, he is present. It is not sug- 
gested that the District Magistrate was present in the accus- 
ed’s village when this order was issued, nor can a distance of 
twelve miles be regarded as either ‘^neighbourhood” or 
“ vicinity”, for these words were presumably intended to include 
only suburbs or immediate surroundings, and, in any case, 
there was no prohibition in any town or village, whether the 
accused’s village or another. 

Penal sections must be construed strictly, and I think the 
present order was wholly outside the scope of section 42. I 
agree therefore that the rule must be made absolute, 

JRule made absolute, 
R. B. 
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APPELLATE CIVIL. 


Before Sir Basil Scotty KL^ Chief Justice^ and Mr. Justice P^,usseU. 

:irAGNIRA]M VITHURA^^r MARWADI (original Plaintipp), Appellant, 
V . BATCUBAI MAP.D RAKHMA LOHAR and others (original Defendants), 
Respondents.* 

Civil Procedure Code (Act XIY of 1SS2), section 325 A — Trayisfer of Pro^^erty Act 
(TV of 1882)^ section 43 — Soecific Belief Act (lof 18TT), section 18 — Attachment 
of lands — Trayisfer of execution vroceedings to Collector — Letting out hy Collector 
— Cesser of Collectors poioeis — Sale by the oicncr of his interest — Sale effective m 
favour of the purchaser. 

The plaintiff was a creditor of the fainilv of the defoncLmts. The plaintiff's 
separated brother was also a ercditoi. The plamtiff’s brother attached the family 
lands. The matter went in execution to the Collector who leased the lands to one 
Piraii, Subsequently the plaintitf and the defendants came to an understanding 
hy which the piaiutift agreed to lemit his moitgage debt and pay off his brother — 
the judgment creditor — and the defendants agreed to sell him one of the lands. The 
plaintiff then obtained po*>se^sion of the family lands from winch he was ejected hy 
the defendants. Thereupon, the plaintiff ha^ iiig brought a. suit to recover 
possession, 

JSeldi allowing the claim, that the interest which the sale-deed purported to 
transfer to the plaintiff wi'. thj iutore-^1 winch tin defendants had m the Linds at 
the time of the tiiusff r, and the Coljticior^ power- h ivmg ceased by reason of the 
proceedings in attachment being closed, the couv'winot; of the defendant’s interest 
to the pLnntiff took effect m in^ favour, 

Gangdtm v. Basuantii) and Mussmnai Udey Kunwar v Mmsamat Ladn(^), 
clistingui'-hed. 

Spx'ond appeal against Llie decision of B. C. Kennedy, 
District Judge of Kasik, reversing tlie decree of E. K. Bal, 
Bubordinatc* Judge of Sinnar. 

The facts of the case were as follows : — 

The land in dispute and another of equal value belonged to 
and were mortgaged without possession b}" one Eakhina Lohar 
in 1893 to plamtiff’s brother Eupch and for Es. *200 Eakhma 
Lohar died in the year 1900 leaving him surviving his widow 
Baku, defendant 1, and two minor sons Piraji and Tatya, 
defendants 2 and 3. At a partition between the plaintiff and 
his brother the mortgage bonds fell to the plaintiff’s share. 
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About ten years after the mortgage, that is, in the year 1903, 
the plaintiff obtained a sale-deed of one of the lands from 
defendant 1 in full satisfaction of the mortgage debt. The 
debt was settled at Es. 300, the actual amount being Es. 400, 
and Es. 100 were added for payment to plaintiff’s brother 
Eupchand who had obtained a decree against the defendants 
for about Es. 172 and had attached their properties. The 
proceedings in execution were transferred to the Collector who 
let out both the properties to one Piraji at Rs 31 per year 
and thus arranged for the satisfaction of the debt in six years. 
The plaintiff could not induce his brother to accept Es. 100 in 
full satisfaction of his decretal debt. So Piraji, the tenant of 
the Collector, was induced to give up the lands and plaintiff 
himself got the lease in his favour and entered into possession. 
The plaintiff paid four years’ rent, but he having made default 
in payment of the fifth year’s rent in time, he was ejected and 
the lands were given in the possession of defendant 1. The 
plaintiff, therefore, brought the present suit against the defend- 
ants, alleging that he was the owner and was wrongfully dis- 
possessed by the defendants. 

The defendants answered that the property was their an- 
cestral property and was not purchased by the plaintiff ; that 
there being an old balance of debt due to plaintiff, he by undue 
influence as a creditor obtained a sale-deed from defendant 1, 
the transaction being in reality a mortgage. The defendants, 
therefore, prayed for accounts and redemption. 

The Subordinate Judge found that the sale-deed of 1903 was 
executed by defendant 1 as a sale-deed ; that there was no 
fraud on plaintiti’s part as alleged by defendant 1 ; that the 
transaction was not a mortgage in any way ; that defendant 1 
was justified in selling the plaint property to plaintiff and the 
sale was binding upon defendants 2 and 3, and that the plaintiff 
was not wrongfully dispossessed by the defendants, but he was 
entitled to a declaration of his full title to the property by pur- 
chase. He, therefore, passed the following decretal order ; — ■ 

I, tlxorefore, declare that plaintiff is the full owner by purchase of this property 
and order that defendants do deliver possession thereof on or before 15th March 
1910 , Parte to bear their own oosts, 

n 800—8 
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On appeal by tbe defendants the District Judge reversed 
the decree and dismissed the suit. His reasons were as 
follows : — 

It is admitted that this arrangement as to the sale and settlement of the 
decretal debt was entirely tmbiown to the Collector : aforhori, then, there was no 
written permission of the Oolieotor to sell : the Collector was at the time of the sale, 
it is admitted, exercising powers under what IS now section 7, Schedule III, of the 
Code of Civil Procedure. Accordingly the sale was in contravention of section 11 
of that bohedula and the defendants were incompetent to sell. Plamtif ’s sale-deed, 
therefore, confers no title on him. He is not entitled to possession under that 
sale-deed now or at any future time. 

Theplaintifi preferred a second appeal. 

P. D. Bhide and E. V. A thavale for the appellant (plaintiff). 

P. B SMngne for respondent 1 (defendant 1). 

Scott, G. J. : — The facts necessary for the disposal of this 
case are concisely stated by the District Judge. The plaintiff 

was a creditor of the family of the defendants. The 
plaintiffs separated brother was also a creditor. The 
plaintiffs brother attached the family lands. The matter 
went in execution to the Collector. The Collector leased the 
family lauds to one Piraji. The plaintiff and the defendants 
came to an agreement by which the plaintiff agreed to remit 
his debt he being a mortgagee and to pay off his brother the 
judgment creditor, and the defendants agreed to sell him one of 
the lands. The plaintiff then obtained possession of the 
family lands from which he w'as ejected by the defendants and 
he now sues to recover possession. 

The lower Court found that the defendant 1 executed 
the sale-deed in suit and that it was intended to convey the 
interests of the defendants by way of sale, that there was no 
fraud, that the sale was binding on the minor defendants, and 
that the plaintiff was entitled to possession after the expiration 
of the lease of Piraji. 

'At the hearing in the District Court arguments were 
confined to the point whether the sale was void. It was 
Emitted that the arrangement as to sale and settlement of. 

11*6 dfecretjd debt was entirely uniknown to the Collector and 
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that the Collector was at the time of the sale exercising his 
powers under section 325A. The learned District Judge 
holds that upon these facts the sale was in contravention of 
the provisions of the Civil Procedure Code and that the de- 
fendants were incompetent to sell, that the plaintift’s sale-deed, 
therefore, conferred no title on him and he was not entitled to 
possession under that sale-deed then or at any future time. 

There is no doubt that the effect of section 325A would he 
to invalidate such a sale as we now have to consider as 
against a lessee or transferee from the Collector exercising his 
powers under the Civil Procedure Code : see Ganga Prasad v. 
Ganga Bahhsh SingM^K But that does not dispose of the 
question whether, after the Collector’s powers have ceased by 
reason of the proceedings in attachment being closed, the con- 
veyance of the defendants’ interest will not take efiect in 
favour of the purchaser. The statutory provisions bearing 
upon the point are section 43 of the Transfer of Property 
Act : “ Where a person erroneously represents that he is 
authorised to transfer certain immoveable property and 
professes to transfer such property for consideration, such 
transfer shall, at the option of the transferee, operate on any 
interest which the transferor may acquire in such property at 
any time during which the contract of transfer subsists ” ; and 
section 18 of the Specific Belief Act which provides that where 
a person contracts to sell certain property having only an im- 
perfect title thereto, the purchaser has the right, if the vendor 
has subsequently to the sale acquired any interest in the 
property, to compel him to make good the contract out of such 
interest. 

In the present case it is not disputed that the interest which 
the sale-deed purported to transfer to the plaintiff was the 
interest which the defendants had in the lands at the time of 
the transfer ; and this circumstance distinguishes the case from 
that reported in Qangabai v. Baswant^^'* and Mussamaf TJdey 
Kunwar v. Mussamai Ladu^^\ for we are not concerned with 

(W (190Y) 29 All. 415. (9) (1909) 34 Bom. 175, 

(91 (1870) 6 Beng. L. R 288. 
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any interest oilier than the interest which the defendants pur- 
ported to convey Under these circumstances we think that the 
defendants, after the incoinpetcnce has been removed, could be 
compelled to make good to the plaintitl the interest wdiicli they 
purported to convey under the sale-deed. In Rolroyd v. Mar- 
it is stated, But if a vendor or mortgagor agrees to 
sell or mortgage property, real or personal, ox which ho is not 
possessed at the time, and he receives the consideration for the 
contract, and afterwards becomes possessed of property 
ansYTering the description in the contract, there is no doubt 
that a Court of Equity would compel him to perform the 
contract, and that the contract would, in equity, transfer the 
beneficial interest to the mortgagee or purchaser immediately 
on the property being acquired . . . For if a contract be in other 
respects good and fit to be performed, and the consideration 
has been received, incapacity to perform it at the time of its 
execution will be no answur when the means of doing so are 
afterwards obtained^* Upon the same principle a vatandar 
incompetent without the sanction of Government to mortgage 
his vaian land has been held estopped as against the mort- 
gagee from denying his title to mortgage, Narayan KJiandu 
Euncarni v. Kalgaioida Birdar PatcU^\ and an occupancy 
tenant incompelenl to transfer without the consent of the 
Jehot has been estopped from contending that the consent had 
not been obtained : see Hillaya 8^lhhalJa v. Naraya7iappa 
Ti7n/na?jcd^\ 

We, therefore, think that vc should apply in this case the 
principle underlying section 18 of the Specific Belief Act and 
hold that now that the Collector has ceased to exercise his 
pov/ers under the attachment, the conveyance by the defend- 
ants to the p>laintiff must operate. 

We reverse the decree of the District Court and restore that 
of the Subordinate Judge with costs throughout upon the 
defendants. 

Decree reversed. 

G. B. E. 

(1) (1802) 10 H. L G. 191 at p. 211. (3) (1889) 14 Bom. 404. 

(3) (1911) 36 Bom 185 
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Before Sir Basil Scott, Kt,, Chief Justice, and Mr, Justice Bussell 

THE AHMEBABAD TOITBB PBINTIHG ANB GENERAL AOENOY COM- 
PANY, LIMITEB (oBiGiNAL Plairtipe), Appellwc, V , ARBESIB KAYASJI 
AND omsES (original Befend4nts), Respondents.* 

Bafuily firm — Mortgage by manager — Suit upon the moitgage — Dismissal of the suit 
on the gi ound that the estate loa^ not legally represented by the mortgagor on the 
date of mortgage — Beuersal of the decree — Claim based upon a mortgage purporting 
to bind the partners in the firm and the mor tgaged property , 

One Kavasji Mancliei]! Iiad three sons, Ardestnr, Ph.iro]slia and Eruchsha. They 
constituted a family fiim known as Kavasji Manoherji and Sons After the death 
of Kavasji, Ardeshir, in his capacity as the manager of the said firm, esecnted a san 
mortgage bond dated the 17th April 1899 to the plamtifi and it was attested by 
Emchsha as one of the attesting witnesses. The moitgage debt was contracted for 
the purpose of paying off a judgment-creditor who had attached one of the family 
properties. The plaintiff having brought a suit for the recovery of the mortgage 
debt, the first Court dismissed the suit on the giound that the estate of Kavasji 
was not legally represented by Ardeshir at the time of the mortgage, 

On appeal by the plamtiff, 

Held, reversing the decree, that the moitgage debt could not be a debt of 
Kavasji because it was incurred after his death, therefore, it would not give 
rise to any claim against the estate of Kavasji. The claim was based upon 
a mortgage which purported to hind the partners m the fiim of Kavasjx 
Manoherji and Sons and a certain property which was specified m tho mortgage. 
The interest which was intended to be conveyed m the mortgaged property was the 
interest of Ardeshir, Phirojsha and Emchsha. 

Eiest appeal against the decision of G-. V. Saraiya, First 
Class Subordinate Judge of Ahmedabad, in suit No. 304 of 
1909. 

The facts were as follows : — 

One Kavasji Mancberji and his three sons, Ardeshir, 
Phirojsha and Bruchsha, were the owners of a family firm 
styled Kavasji Mancherji and Sons. Kavasji Mancherji died on 
the 9th August 1890 and after his death his said three sons 
carried on business in the name of the firm. On the 17th 
April 1899 Ardeshir, in his capacity as the manager of the firm 
of Kavasji Mancherji and Sons, borrowed from the plaintiff 
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Es. 4,150 on a san mortgage bond which was attested by 
Eriichsha as one of the attesting witnesses. On the 5th May 
1909 the piaintift brought the present suit for the recovery of 
Es. 6,787 due on the mortgage. The suit was brought against 
Ardeshir and Phirojsha as defendants 1 and 2, Bai Avabai, 
widow of Erachsha, as defendant 3, and Eramroj, son of 
Eruchsha, as defendant 4. Defendants 3 and 4 were joined as 
parties because they had obtained letters of administration to 
the estate of Eruchsha and also to the estate of Kavasji 
Mancher ji . 

The plaintiff prayed for the recovery of the said amount of 
Es. 6,787 with costs and interest by sale of the mortgaged 
property and asked that liberty should be given to him to 
apply for proceeding against the defendants personally in the 
event of the sale proceeds of the property being found to be 
insufficient. 

Defendants 1 and 2 were absent thoiLgh duly served. 

Defendants 3 and 4 answered that they did not know if 
there was a firm doing business in the name of Kavasji Man- 
cherji and Sons; that they did not know that defendant 1 
was the vahivatdar (managei) of any such firm; that the 
estate of Kavasji Mancherji was not liable to the trade debts of 
defendant 1 ; that the estate of Kavasji was not liable in 
respect of tiansactions entered into by a person without 
obtaining letters of administration ; that they had obtained 
letters of administration to the estate of Kavasji Man- 
cherji ; that the estate oi Kavasji Mancherji was not liable 
for the debts of the firm, if any, in the name of Kavasji 
Mancherji and Sons ; that the san mortgage bond in suit was 
not executed by deceased Eruchsha; that the estate of Kavasji 
had derived no benefit from the debt sued upon ; that defend- 
ants 1 and 2 were not necessary parties, as the plaintiff sought 
to make the estate of Kavasji liable ; that all the heirs of 
Kavasji were not on the record, and that the manager of the 
plaintiff Company and defendant 1 were acting in collusion. 

The Subordinate J udge found that the san mortgage bond 
in suit was passed by defendant 1 not as vahivatdar (manager) 
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of Kavasji Mancherji and Sons but as mhivatdar of the 
ancestral estate of all the defendants ; that on the date of the 
bond, the business was not done in the name of Kavasji Man- 
cherji and Sons by defendant 1 as vaMvatdar ; that no such bond 
affecting the said property could be passed or any other act 
done respecting the same without obtaining letters of admi- 
nistration to the said property and the bond could not be given 
effect to, and that the plaintiff was not entitled to any relief. 
The Subordinate Judge, therefore, dismissed the suit. 

The plaintiff appealed. 

Setalvad with G. N. Thakore for the appellant (plaintiff). 

L. A. Shah for respondents 3 and 4 (defendants 3 and 4). 

Scott, C. J. ; — This is a suit upon a mortgage executed on 
the 17th of April 1899 purporting to be between Ardeshir 
Kavasji, Manager of the firm Kavasji Mancherji and Sons, at 
Ahmedabad, and Eanchodlal Gangaram, Manager of the United 
Printing and General Agency Company, Limited, who are the 
plaintiffs in this case. 

The document is attested amongst other attesting witnesses 
by Eruchsha Kavasji, brother of Ardeshir, the executing party. 
Kavasji Mancherji, whose name is mentioned as that of the 
family firm, had three sons, Ardeshir, Phirojsha and Eruchsha ; 
and it is not disputed that the money was raised from the 
mortgagee for the purpose of paying off a judgment-creditor 
who had attached one of the family properties. 

The learned Subordinate Judge holds that at the time of the 
mortgage it is satisfactorily proved, upon the admissions of 
Eruchsha, that Ardeshir was in the vahivat of the estate of 
Kavasji Mancherji on behalf of Eruchsha and Phirojsha and 
with their consent, and that the deed is of such a character as 
to bind part if not the whole of the estate of Kavasji, but he 
thinks that the plaintiff’s suit must fail because the estate of 
Kavasji was not legally represented by Ardeshir at the time 
when he passed the san bond in 1899. 

Kow the mortgage debt could not be a debt of Kavasji 
because it was incurred after Kavasji’s death. And, according 
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to the rule enunciatecl In FarJmM v. FurJialU~\ It would not 
give rise to any claim against the estate of Kavasji. There- 
fore section 190 of the Indian Succession Act to which 
reference is made bj- the Subordinate Judge has no application. 

We are not conceined with a claim enforcible against the estate 
of Kavasji whether it be represented or unrepresented. V/e 
are concerned wdth the claim -which is made upon a mortgage 
wdiich purports to bind the partners in the firm of Kavasji 
Mancherji and Sons, and a certain property wdhch is specified in 
the mortgage. The partners in Kavasji Manche]"ji and Sons 
so long as that firm continued were Aidcshir, Phirojsha and 
Eruchsha, and from the point of view of the mortgagees it is 
absolutely immaterial whether the firm w^as a going concern or 
whether it was not, because, it is quite clear that the interest 
which was intended to be conveyed in the mortgaged property 
w-as the interest of Ardeshir, Phirojsha and Eruchsha. 

It is not disputed that the beneficial interest in the property 
which is the subject of the mortgage and the beneficial interest 
in the other immovealde propeity of Kavasji is in the 
mortgagors subjtici to the satisfaction of the claims of their 
sister under a consent-decree whicli has recently been passed 
in this Court, and it is clear that under the provisions of 
section 43 oi the Transier of PropcTty Act the mortgagors 
upon getting the lieiieficial interest m this property aie hound to 
satisfy the mortgagee's claim out of that interest. Even if the 
administration suit had proceeded and had not been closed by 
the final consenfc-decrcc, v/c think that- the mortgagee wmuld 
have been entitled to come in in the suit and ask that the pro- 
perties should be maishalled in oj’dei that bis mortgage should 
be given efiect to and that tlie other properties should be 
applied to satisfy tbe claims on Kavasji’s estate. But under 
the present circumstances there is no difficulty in satisfying the 
claim of the mortgagee out of the propert v mortgaged. 

The only other objection wdiich was raised was that it -was 
not satisfactorily proved that Eruchsha was bound by the 
mortgage. 


( 1 ) (isn) L- ll 7 Cli. 123. 
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We have, however, the fact that he was an attesting witness. 
He was a Government servant who must have nnderstood the 
effect of the deed which he was attesting and which was 
executed by his brother who was in vahtvat of all the family 
properties. The occasion of the mortgage was the necessity of 
raising the attachment on the family property before the 
marriage ceremony of one of Eruchsha’s own daughters took 
place, and we have the uncontradicted statement of Ardeshir 
upon oath that Eruchsha consented to this mortgage. 

For these reasons we reverse the decree of the Subordinate 
Judge and decree that tha.plaintiff will be entitled to an order 
that if the money due under the mortgage is not paid within 
six months from this date with costs and interest at the mort- 
gage rate, the interests of Ardeshir, Phirojsha and Eruchsha's 
heirs in the mortgaged property be sold and that the proceeds 
be applied in satisfaction of the decretal debt. 

Costs of this suit and appeal must be added to the mortgage 
debt. 

Interest will run at mortgage rate up to the date of payment. 

The pleaders to settle the amount of the mortgage claim.] 

Decree reversed. 

G. B. R. 


APPELLATE CIVIL. 


Before Jtishce Bussell and Mr, Justice Cliandavarhar, 

GOYINDH YIRAMJI (original Depesdant No, 3), Appellant, SAKHAEAM 
GOYINDA (original Plaintipp), Besponlent,** 

C^vil Procedure Code {Act XIV of 1882)^ sections 272, 285 — Execution of 

decreC’-^Money lying with Collector — Brohibiiory order upon Collector hy another 
Court — The executing Court attaching the money in execution of another decreer-^ 
Payment to the decreeJiolder — Bemedy of the first deciee-holder at whose instance 
prohibitory order was mued-^Pt actice and procedure* 

Bamcliandra and others obtained a decree against Sbambn and another in the 
Court of the Subordinate Judge, Second Class, at Chahsgaon, Those decree-* 

* Second Appeal No* 441 of 1910. 
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holders having, applied foi execution by attachment and sale of certain lands, the 
Couit transfer! <d the decree loi execution to the Collector under section 320 of the 
Ci%il Procedure Code {Act XIV of 1882) The Collector executed the decree and 
held the amount for payment to the decree-holders. In the meantime, the plaintijS 
obtained a decioe for money agambt Eamchandra and others in the Court of the 
Subordinate Judge, First Class, at Dbuba ; and m execution of the decree obtained 
attaobmeni of the amount with the Coileotoi by means of a prohibitory order under 
section 272 of the Code. About this time, the defendant obtained a decree against 
Bamobandra and others m the Court of the Subordinate Judge, Second Class, at 
Obahsgaon , and m execution of bis decree obtained an order of attachment of the 
said amount. In obedience to this second order the amount as remitted to the 
Chalibgaon Court, Vvbeie it was paid to the defendant. The plaintiff sued to recover 
the money. The lo^^er a])pollate Couit appbed the provisions of section 285 and 
decreed the plamtifi’s claim 

Ileldj dismissing the plaintiff’s suit, that it was governed not by the provisions of 
section 285 but by those of section 324A of the Civil Procedure Code (Act XIV of 
X882). 

Held^ further, that the prohibitory oidei passed by the Bhulia Court under the 
provisions of section 272 was ultra x ixes and could not bind the Collector in view of 
the provisions of section 324A under which he was acting. 

HeZd, also, that m virtue of section S24A of the Crvil Procedure Code (Act XIV 
of 1882) the Collector held the amount ‘‘ at the disposal of the Court ” (at Ohahs- 
gaon) which hid tiansf cried to him the decree for execution and which was bound 
to dispose of the amount m the manner and for the purposes mentioned m the third 
paragraph of that section ; that it was open to the plaintiff to apply to the Court at 
Chalibgaon through the Court at Dhulia for rateable distribution under section 296 ; 
and that according to the provisiuns of section 324A, the Collector owed a special 
duty to the Chalisgaon Court and that Court alone had iurisdiotion to deal with all 
questions as to the disposal of the amount. 

Second appeal from the decision of H. S. Phadnis, District 
Judge of Dhulia, reversing the decree passed by J. Scotson, 
Assistant Judge of Dhulia. 

Suit to recover a sum of money. 

The claim arose under the following circumstances. Eam- 
chandra and others obtained two decrees against two persons 
Shambu and Motiram, in the Court of the Subordinate Jndge, 
Second Class, at Chalisgaon. They applied to execute the 
decrees by attachment and sale of the lands belonging to the 
‘ judgment-debtors. The Court transferred the proceedings to 
'l ilie. CSollector under the provisions of section 320 of the Civil 
- Procedure Code (Act XIV of 1882). The property was sold by 
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the Mamlatdar (defendant No. 2) on behalf of the Oollectoi , 
who held the money for the decree-holders. 

In the meantime the plaintiff Sakharam Govind obtained a 
decree for money against Eamchandra and others in the Conrt 
of the Subordinate Judge, Pirst Class, at Dhulia. He applied 
to execute his decree and obtained attachment of the money in 
the hands of the Mamlatdar, by means of a prohibitory order 
issued under section 272 of the Civil Procedure Code, 1882. 
The prohibitory order was served on the Mamlatdar on the 
19th March 1907. 

The defendant No. 3, Govindji Viramji, also obtained a 
decree against Eamchandra and others in the Court of the 
Subordinate Judge, Second Class, at Chalisgaon. He applied 
to execute his decree by attachment of money in the hands of 
the Mamlatdar Accordingly attachment was levied on the 
12th April 1907. The Mamlatdar and the Aval Kaikun 
(defendants Nos. 1 and 2) remitted the monej to the Chalisgaon 
Court, where it was paid over to defendant No. 3. 

The plaintiff filed the present suit against the Mamlatdar 
and the Aval Karkun and against Govindji Viramji, alleging 
that the first two defendants forwarded the amount to the 
Chalisgaon Court, in disobedience of the oideis of the Dhulia 
Court, with the intention of injuring the plaintiff ; and that 
the defendant No. 3 wrongly withdrew the amount. 

The Assistant Judge who tried the suit, exempted the 
defendants Nos. 1 and 2 from liability on the ground that the 
defendants Nos. 1 and 2 were protected by the fact that they 
paid the money in good faith and in pursuance of the lawful 
orders of the Chalisgaon Court. As regards the defendant 
No. 3 he held that he was not liable to refund the money 
received by him in satisfaction of a valid subsisting decree, 
even though there might be some irregularity in the method 
of securing the payment. 

On appeal, the District Judge upheld the decree so far as the 
defendants Nos. 1 and 2 were concerned. As regards defendant 
No. 8, he held that he was liable at the plaintiff’s suit, for the 
money in the hands of the Mamlatdar having been properly 
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and effoctiveiy attached bj" the plaintiff, the defendant No. 3 
had no right to receive it. The learned Judge then applied 
the provisions of section 295 of the Civil Procedure Code of 
1882 and distributed the amount rateably between the plaintiff 
and defendant No. 3. 

Against this decree, the plaintiff appealed on the ground 
that the defendants Nos. 1 and 2 were wrongly exempted from 
liability ; and defendant No. 3 appealed on the ground that the 
lower appellate Court erred in ordering rateable distribution. 

N. V. Gohhale, for the plaintiff. 

Q. S. Rao, Government Pleader, for defendants Nos. 1 and 2. 

B. B. Desai, for defendant No. 3. 

ChaisdavjUJKAb, J. ; — ^In applying section 286 of the old Code 
of Civil Procedure (Act XIV of 1882) to the facts of the case, 
the learned District Judge, from whose decree, reversing that 
of the Assistant Judge, these second appeals have been 
preferred, has overlooked the provisions of section 324A of the 
said Code. 

The salient facts are these. One Eamchandra and others 
had obtained decrees. Nos. 178 and 179, in the Court of the 
Second Class Subordinate Judge at Chalisgaon against two 
persons. Those decree-holders having applied for execution, by 
attachment and sale of certain lands, that Court transferred the 
decrees for execution to the Collector under section 320 of the 
Code. The Collector in execution realised Es. 2,785 and held 
that amount for payment to the decree-holders. The amount 
was in the actual custody of the Mamlatdar on behalf of the 
Collector. 

In the meantime the present respondent, who had obtained 
a decree for money against the abovementioned decree-holder 
Eamchandra Govind and others, in the Court of the Subordi- 
nate Judge, First Class, at Dhulia, applied to that Court for, 
and obtained attachment of, the amount in the hands of the 
Mamlatdar by means of a prohibitory order under section 272 
of the Code, served on the latter on the 13th of March 1907. 
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The present appellant, who also held a decree against the 
same decree-holders, Eamchandra G-ovind and others, obtained 
in the Court of the Subordinate Judge, Second Class, at Ohalis- 
gaon, applied to that Court, on the 12th of April 1907, for and 
obtained an order of attachment of the amount in the hands of 
the Mamlatdar. And in obedience to this order, the Mamlat- 
dar remitted the amount to that Court. The amount was paid 
by the Court to the appellant accordingly. 

Neither section 272 nor section 285 has any application to 
these facts. Whether the amount be regarded as having been 
in the custody of the Court at Chalisgaon or in that of the 
Mamlatdar on behalf of the Collector is immaterial. In either 
case, the custody was held subject to certain conditions 
prescribed by the provisions of section 324A of the Code. In 
virtue of that section, the Collector held the amount “ at the 
disposal of the Court ” which had transferred to him the decree 
for execution. That was the Court at Chalisgaon. That 
Court, again, was bound to dispose of the amount in the manner 
and for the purposes mentioned in the third paragraph of that 
section. It was open to the respondent to apply to the Court 
at Chalisgaon through the Court at Dhulia for rateable distribu- 
tion under section 295 ; and under clause 2 of the third para- 
graph of section 324A the former Court could have ordered such 
distribution in its discretion. According to the provisions of 
the section, the Collector owed a special duty to that Court, 
and that Court alone had jurisdiction to deal with all questions 
as to the disposal of the amount. The prohibitory order of 
the Dhulia Court could not bind the Collector in the presence 
of the provisions under which alone he was authorised by the 
Statute to act and was acting, and, therefore, that order was 
ultra vires. The respondent’s title resting solely on that order, 
and the order failing, the decree must be reversed and that of 
the Assistant Judge restored with costs of this second appeal 
and the appeal in the District Court on the respondent. 
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Decree reversed. 

B. B* 
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Before Mr, Justice Clianclavarha} ami Mr, Justice Batcliclo), 
EMPEBOE V CIIHOTALAL BABAE.* 

hickan Penal Code (Act XL V of 1860), sections Stl, 109, 467 — Foigcry — Aheiueni 
of foi gei y — ALetmcnt by cemsx n acy — Consim ac ij at Cambay, foi ciqh tei ritoi y — 
Conseguont foi gay covimitted in Biitisli India— Tnal m British India of the 
fore ifjna uho conspired to fouge at Cambay and uulio iv as in Cambay when the 
forgeiy was convniiited in BtitisU India — Jui isdiction 

The acen^ed was a suli^ccb of the Camliaj' State. IIo lived there and traded 
with his bur^niGSP parlnei A, Hecon-pned v ith A at Cambay and ^ult A lo a 
professional forger at Umicth (a place ni British India) with instructions to insti- 
gate the latter to forge a valuable security. To facilitate the forgery, the accused 
sent his hluda book with A. In pursuance of A’s mstigation the forgeiy was 
committed at Bmreth. On those facts, the accused was charged, in a Court in 
British India, with the oflencc of abetment of foigcry under sections 4G7 and 
109 of the Indian Penal Code. The trying Judge icfcrred to the High Court the 
question whether the accused, not being a British subject, wus amenable to the 
jurisdiction of his Court : — 

that the Court in Biitioh India had juiis diction to try the accused, for 
the accused’s offence wus not wholly comjplcted within Cambay Lmits, but hawng 
boon initiated there, was continued and completed within the Biitish territory 
of Umretli, 

Where a foreigner starts the train of his crime in foreign territojiy, and perfects 
and completes his offence wnihin Biitish limAs, ho is triable by the Biitish Court 
when found within its juris^diction. 

Section Si of the Indian Penal Code piovidcs not only for liability to punishment 
hut a-Iso for subjection of a ccnFpiratoi to the jmn diction of a Court though ho 
conspires at a place beyond the jurisdiction. 

This was a reference made by G. N . Mehfcas Additional 
Sessions Judge at Ahmedabad, 

The accused, ChhotaJal Babar, a subject of the Native State 
of Cambay, was charged in the Sessions Court of Ahmedabad 
(a Court in British India) with the offence of abetment of 
forgery, punishable under sections 467 and 109 of the Indian 
Penal Code. 

The case for the prosecution was as follows. The accused 
Chhotalal Babar desired to get a certain valuable security. 


♦ Criminal Eeferenco No. 107 of 1911. 
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namely a Tihdta, forged in tlie name of one Ambalal Nanalal of 
Cambay. He accordingly took into bis confidence bis partner 
in trade Ambalal Jetbalal and having conspired witb him at 
Cambay sent him to Umretb to a professional forger Somnath 
Eancbbod to get the khdta forged. In pursuance of the 
common object of the conspiracy, Ambalal Jetbalal went to 
Umretb (a place within British India) and there instigated 
Somnath to commit the forgery. Somnath forged the khdta 
at Umretb. 

Under these circumstances, Chhotalal Babar, Ambalal 
Jetbalal and Somnath Eancbbod were placed for trial before 
the First Class Magistrate of Kaira. The Magistrate, in the 
course of the inquiry before him, gave a pardon to Somnath 
under section 337 of the Criminal Procedure Code, and 
examined him as a witness. The case then proceeded only 
against Chhotalal and Ambalal. The Magistrate after finish- 
ing his inquiry committed the case against the two accused to 
the Court of Session at Ahmedabad. In that Court, the case 
first went on against Ambalal Jetbalal, who was found guilty 
and sentenced to suffer rigorous imprisonment for three years. 

As regards Chhotalal Babar, the facts stood thus. He was 
not a British subject, but a subject of the Native Indian State 
of Cambay. He conspired at Cambay with Ambalal Jetha- 
bhai to get a khdta forged at Umretb and furnished him with 
his khdta book for the purpose. Accordingly, Ambalal 
proceeded to Umretb and had there a khdta forged by a pro- 
fessional forger. 

The Additional Sessions Judge of Ahmedabad, being of 
opinion that the British Courts in India had no jurisdiction 
to try the accused Chhotalal for the offence of abetment of 
forgery, did not proceed with his trial, but referred the case to 
the High Court for quashing the commitment under section 
215 of the Criminal Procedure Code. 

The Eeference was heard. 

Q. 8. Bao, Grovernment Pleader, for the Crown ; — We submit 
that the Court in British India has jurisdiction to try the 
accTtsed, The act, though it originated in Cambay, was com- 
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pleted at Umreth in British India, The abetment by the 
accused was therefore completed at Umreth. Further, under 
section 34 of the Indian Penal Code, the accused must be deemed 
to have done what Ambalal did in British India. If the 
accused had sent a letter from Cambay to Umreth for the pur« 
pose by post, he would have acted in British India. The 
mere fact that he employs an agent to accomplish his purpose 
cannot make any difference. See Queen-Empress v. Sheo Dial 
; Rex v. Brisac and ; Bex v. ; Beg, v. 

Bull and Sclwiidf^^^ ; Beg v. Taylor^°^ ; Beg. v. EUis^^'^ ; Beg. v, 
Bogers ^'^^ ; Bex v. Olipliant^^''^ ; Bex v. Be Marny^^'^ ; B. v. 
VonVeltheiiii ^^'^ ; Beg. v. Keyn^'^^'^ ; Eusseil on Crimes, Vol. I, 
pp. 5o-58 (7thEdn.). The case of Beg.y. is distin- 

guishable, as the act of abetment there was wholly completed 
in British India. 

L. A. Shah, for the accused:- — The accused who is a subject 
of Cambay, a foreign territory, is not amenable to the Indian 
Penal Code in British India unless he has done any act in 
British India. All that the accused did here was to hand over 
his account book to his partner Ambalal at Cambay and to ask 
him to get a khdta forged. Thus the accused’s act in fche 
ofience was completed at Cambay. He cannot be tried for it 
in British India, for abetment is an offence by itself under the 
Indian Penal Code. See Beg. v. Pirtai^^-' and Q'ueen-E^npress 
V. Sheo DialliMPK 

If Cambay had been British territory, then the accused could, 
under section 179 of the Criminal Procedure Code, have been 
tried in the Kaira district. But unless the legislature enacts 
specially, as it has done in section 121A of the Indian Penal 
Code, that the accused is liable for acts done outside British 
India, he cannot be tried in British India for acts committed 


a) (1S94) 16 All. 389. 

(2) (1803) 4 East 164.. 

(3) (1793) 1 Esp. 62. 

(i) (1845) 1 Cox Or. Ca. 281. 

(6) (1865) 4 E. & E. 511, 
£1999] 1 Q. B. 230. 


(7) (1877) 3 Q. B. B. 28. 

(8) [1905] 2 K B. 67. 

(0) [1907] 1KB. 388, 

(10) (1908) Russell on Crimes, Vol. I, 
p. 55 (7th Edn). 

(U) (1870) 2 Ex. B, 63. 

(121 (1873) 10 B. H, C. B. 356. 
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outside. The cases relied on by the other side are all dis- 
tinguishable on that ground. I rely on : Beg. v. Keyrfi^^ ; 
Mimummat Kishen Kour y. Orown^^^ ; Boda y. Empress^^h 
There is a difference between a man sending a letter by post 
or telephone message and his acting through an agent. See 
Eussell on Crimes, p. 75, and the remarks of Cockburn, 0. J., 
in Keyn's case. 

Batchelor, J. . — The point of law referred to us arises in 
the following state of facts. The accused, Chhotalal Babar, is 
a subject of the Cambay State. He lived in Cambay and there 
traded with his business partner Ambalal Jethalal. In May 
1910 the accused, conspiring with Ambalal, sent Ambalal to a 
certain professional forger, by name Somnath Eanchhod, living 
in Umreth, with instructions to instigate Somnath to forge 
a valuable security, namely a hhdta. To facilitate the forgery, 
the accused sent his hhdta book with Ambalal to Somnath. 
Somnath committed the forgery in pursuance of Ambalal’ s 
instigation. The accused was charged on these facts before 
the Additional Sessions Judge of Ahmedabad with the offence 
of abetment of forgery under sections 467 and 109, Indian 
Penal Code, and the learned Judge, Mr. C. N. Mehta, has 
referred to us the question whether upon these facts 
the accused, not being a British subject, was amenable to 
the jurisdiction of the Ahmedabad Court. After a careful 
examination of the subject the Judge records his own opinion 
that the accused was not triable by the British Court. 

In support of that opinion the learned Judge largely relied, 
and the accused’s pleader before us has also relied, on this 
Court’s decision in Beg. v, It appears to me, how- 

ever, that that decision, so far from assisting the present 
accused, indicates the line of reasoning upon which the present 
reference ought to be determined against him. For in that 
case the ratio decidendi that the then accused woman, a 
foreigner, was not triable by the British Court was that her 
instigation of the crime had been “ wholly committed within 

CD (187G) 2 Ex D 63 at p. 160 (3) (1889) P R Ko 30 of 1889 (Cr ) 

m (1878) P R No 20 of 1878 {Ov) ^ (1873) 10 Bom H 0 R 866 

B 936— 2 
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the foreign territory.” Tf, therefore, the present accused's 
offence was not \Thol]y completed within Cambay limits, but, 
having been initiated there, was continued and completed 
within the British territory of Umreth, then Pirtai-s case 
would be authority for the view that the accused was triable 
at Ahmedabad ; and the learned Government Pleader’s argu- 
ment is that this is the true view of the present case. 

Turning to section 107 of the Indian Penal Code, which 
defines abetment, and confining ourselves to that part of the 
definition with wdiich alone wc are now concerned, we find 
that a person abets the doing of a thing who engages with 
one or more other person or pm -ons in any conspiracy for the 
doing of that thing, if an act takes place in pursuance of th^at 
conspiracy, and in order to the doing of that thing.” It wdll he 
seen that there are tw’o requisites : first, the engaging with 
another, and, secondly, the doing of some aci m pursuance of 
the conspiracy. Further, undoi explanation 4 to section 108 
of the Indian Penal Code, the accused, who abetted Amhalal in 
abetting Somnath to forge, is punishable as an abettor of the 
forgery. Now, admittedly, the accused’s engaging with the 
intermediate conspirator, Amhalal, took place in Cambay, but 
under the definition that was not the complete offence of 
abetment : the offence ^vas completed only when the consequent 
act was done. What, then, w’ as that act in this case'^ Mr. 
Shah for the accused has urged tliat it should he regarded as 
consisting of the entrusting of the accused's khdta book to 
Ambalal, but I cannot take that view. It appears to me that 
the act contemplated by the definition was in this case 
Ambalal’s instigation of Somnath in Umreth, It is argued 
that this is to mistake the ultimate “ thing done ” — i. e., the 
final object of the conspiracy — for the intermediate act of mere 
facilitation ; but I do not think so. The ultimate thing done 
here was Somnath’s forgery of the klidta, and, as I have showm, 
the accused is punishable as an abettor of that forgery. Thus, 
the language of the Code seems to me not to conflict with, but 
to support, the view that the act done in pursuance of the 
accused's conspiracy with Ambalal was, not the accused’s own 
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contemporaneoiTs act of handing over his account-book to 
Ambalal, but Ambalal’s act in instigating Somnath m Umreth. Emeeeob 

If I am right so far, then on principle and on authority I am Chhotalai:, 
of opinion that AmbalaFs instigation of Somnath was in law 
instigation by the accused, so that the case we have is that of 
a foreigner who, having started the tram of his crime in 
foreign territory, perfects and completes his offence within 
British limits ; and in such circumstances he is, I think, triable 
by the British Court when found within its jurisdiction. 

As we are dealing with a conspiracy, section 34 of the 
Indian Penal Code applies, and each of the conspirators is liable 
for any or all of the acts of the others done in pursuance of the 
common intention. It is urged that this section provides only 
for liability to punishment, not for subjection to another juris- 
diction ; but it appears to me that the authorities show other- 
wise Bex V, Brisac and Scott^^^ was a case of conspiracy 
between the captain and the purser of a man-of-war for 
fabricating false vouchers to cheat the Grown. The fabrication 
was done on the high seas, but the Commissioners of the Navy 
had received in Middlesex some of the false vouchers which 
had been transmitted by one of the defendants through the 
medium of the post. It was held that the offence was triable 
in Middlesex, and Sir Nash G-rose, J., in delivering the Court’s 
judgment upon the objection as to jurisdiction, cited King 
V. Bowes and others as authority for the principle that the 
conspiracy as against all having been proved from the com- 
munity of criminal purpose, and by their joint co-operation in 
forwarding the objects of it, in different places and counties, 
the locality required for the purpose of trial was holden to be 
satisfied by overt acts done by some of them in prosecution of 
the conspiracy in the county where the trial was had ” ; and 
the learned Judge proceeds to lay down that the delivery of 
the false vouchers was an offence in the place, Middlesex, 
where the vouchers were delivered, and that such delivery 
was the act of both the defendants, even though the delivery ' 

was made mediately through innocent persons, and the letter 


CD (1803) 4 East 164. 
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containing the bill of exchange had been put in the post by 
only one of the defendants* In Bex v. Munton^^'^ the defend- 
ant, who was the principal store-keeper at Antigua, bought 
certain stores in England at a nominal price agreed between 
him and the sellers, and then charged to Government this full 
nominal price, misappropriating the deductions allowed to him 
by collusion with the sellers. On the question of jurisdiction 
Lord Kenyon held that '' the objection would be good where 
the criminal matter arose wholly abroad/’ but here the false 
charges made by the defendant were contained in the several 
returns made by him to the Navy Office in London, and his 
Lordship therefore said that there was an offence committed 
in London where such false returns were received, and where 
the fraud had been complete by their having been there 
allowed ; ” and he accordingly overruled the objection. This 
case was followed in Bex v. OUphant^^\ where the defendant, 
being employed in Paris by a London firm to manage their 
Paris branch, fraudulently misappropriated certain sums 
received, having omitted to enter them in certain slips which it 
was his duty to transmit to London in order that the amounts 
might be incorporated in the London cash-book. It was held 
that he was triable at the Central Criminal Court, as his false 
returns had been received in London : the receipt of the slips 
in London,” said Eidley, J., makes the offence complete in 
London 

It was urged that in the foregoing cases the accused person 
was a British subject, but I do not think that that circumstance 
makes any difference to the principle of the decisions. It 
seems to me to be immaterial whether the accused person was 
bodily present in British territory when the offence was com- 
pleted or whether his presence there and then is derived by 
process and intendment of the law : in either case he is present 
in British territory committing an offence under the Indian 
Penal Code, and, that being so, his character as a foreigner 
avail him. In support of this position reference may be 


(11 (1798) 1 Bgp. 62. 


(2) [1905] 2 K. B. 67. 
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made to Bex v. De Marny^^^ where the defendant, an editor, 
inserted in his newspaper advertisements which related, as he 
knew, to the sale of obscene books by foreigners resident 
abroad. He was convicted in London of causing and procuring 
obscene books to be sold and published. On the objection as to 
the jurisdiction the argument for the defendant was that the 
defendant, if guilty of anything, was guilty of aiding and abet- 
ting the sale of indecent books, and on that footing would be 
indictable as a principal in the second degree ; but that, counsel 
contended, could not be so, because the real vendors, the prin- 
cipals in the first degree, were foreigners resident abroad and 
so not amenable to the jurisdiction. In reply counsel for the 
prosecution relied on Bex v. Oli^phant^^'^ and contended that even 
a foreigner abroad, who, through his innocent agent, the post- 
man, caused the publication of indecent literature in England, 
committed an offence against the law of England, and could 
be convicted if he came. within the jniisdiction ; in other words, 
that the defendant in Bex v. Oliphant^^'^ would have been equally 
triable in London if he had been a foreigner. This argument 
was accepted by the Court and, in my opinion, completes the 
case against the present accused. For this and the other 
authorities cited seem to me to establish the proposition that 
where a foreigner in foreign territory initiates an offence 
which is completed within British territory, he is, if found 
within British territory, liable to be tried by the British Court 
within whose jurisdiction the oflence was completed. 

I may add that I am confirmed in this view of the case 
because the main proposition on which it depends — namely, 
that Ambalal’s abetment in Umreth was, in law, the accused’s 
abetment — seems to me to derive support from other considera- 
tions. In the first place the instigation was made in Umreth 
because the accused so willed it, and, as Bramweli J. A. said in 
Beg. V. Eeyn^^'> in speaking of wilful — as opposed to negligent 
—acts, “ if the act was wilful, it is done where the will intends 
it should take effect.” Then I cannot see how accused is in any 

h) [1907] 1 K. B. 888 (8) [1905] 2 K. B. 67. 

(3) (1876) 2 Bx. D. 63 at p. 150. 
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better position than he would have been if, instead of using a 
fellow-conspirator as Ins voice or means of communication, he 
had used the post, or, if such a mechanical contrivance had 
existed, the telephone ; indeed, that he used a felloiv-conspirator 
and not an innocent or unconscious medium seems to me to 
make the train or sequence of his acts more uniform and 
continuous. But if he had sent a letter to the forger in 
Umreth and the forger had done his work in pursuance of the 
instructions in the letter, I cannot doubt that accused would 
have been liable for abetment of the forgery in Umreth on the 
footing of his being present in Umreth at the material time. 
Thus, m Bex v. Ohphaiif'^'^ Lord Alverstone, C. J., said : “ I am 
unable to draw any distinction between sending information by 
post or by telephone and giving the same information by direct 
personal communication And m Beg. v. Bogers^^^ Field, J., 
observes that for the jiurpose of giving jurisdiction a letter 
speaks continuously from the moment of its being posted until 
its receipt by the addressee, and “ the reasoning ”, he says, 
‘‘ is in this way : a letter is intended to act on the mind of the 
recipient, its action upon his mind takes place when it is 
received. It is like the case of the firing of a shot, or the 
throwing of a spear. If a shot is fired, or a spear thrown, from 
a place outside the boundary of a counfey into another county 
with intent to injure a person in that county, the offence is 
committed in the county within which the blow is given. So 
with a letter.” And so, it seems to me, with the instigation 
which'-the accused here, through human agency, conveyed from 
Cambay to the forger in Umreth. There was one continuous 
act which w^as completed in Umreth, and for that act, so com- 
pleted within British territory, the accused was triable by the 
British Court. The question referred should, I think, be 
decided accordingly. 

Chandavaekak, J. : — I concur. Answer accordingly. 

K. E. 


C‘) [1905] 2 K. B. 67, 
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APPELLATE CIVIL. 

Before Mr, Justice Ghmidavathar and Mr, Justice Batchelor, 
YAMNAVA EOM GOYIND APPAJI (oeiginal Defendant}, Appellant, v, 

LAXMAN BHEMBAO KULKABNI and others (original Plaintiff and 

others), Eesiondents.* 

Sinda Law — Adoption — Buie that the adopted boy should he such that hts mothei 
coul I he legally mained by the adopting fathei — Limits of the mile* 

Under Hindu Law, the rule that no one can be adopted whose mother the 
adopter could not have legally maiiied, is confined to the three cases of a daughter’s 
son, a sistei’s son and a mother’s sistei’s son. 

Mamchandra v, (xopaZU), followed. 

A person can validly adopt the son of his mother’s brother. 

Becond appeal from the decision of F X. DeSouza, District 
Judge of Bijapur, confirming the decree passed by Vishvanath 
Y, Wagh, First Class Subordinate Judge, at Bijapur. 

The plaintiff claimed to recover possession of certain property, 
alleging that he was the adopted son of Bhimappa, to whom 
the property belonged. Bhimappa died leaving him surviving 
a son Grururao, who died three days after him. The plaintiff 
alleged that he was adopted by Bhimava (widow of Bhimappa), 
on the 19th March 1902. The plaintiff was a son of the brother 
of Venkubai (defendant No 3) who was the mother of Bhimappa. 
He was also married to Gangabai (a daughter of Bhimappa) 
who had predeceased her father. The plaintiff’s claim was 
resisted by Yamnava (a daughter of Bhimappa) (defendant 
No. 1) and Tungawa (defendant No. 2), who was the widow of 
Tirthappa, a brother of Bhimappa. The relationship between 
the parties is shown by the following genealogical tree : — 



Tirthappa. 



„ 1 

Gurappa 
== Venkubai 
(defendant No 3). 

1 

Shivrappa. 

Tirthappa 
= Tungawa 
(defendant No 2). 

Bhinlappa Bamippa, 

= Bhimava. 

1 

1 _ 

Mamawa, 

I 

Gangabai 

Laxman 

fplamtafi). 

Gururao Laxman 

(adopted son). 

Yamnava 
(defendant No. 1). 
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Defendants Nos. 1 and 2 contended inter alia that the plaintiff 
could not be legally adopted. 

The lower Court held that there was no objection in law to 
the plaintiff's adoption and relied on Bamohandra v. QopaW^K 
The plaintiff’s claim was decreed. 

Defendant No. 1 appealed to the High Conrt. 

D. A, Khare, for the appellant. 

Jay aJcar with N, V, Qohliale, for the respondeat, were not 
called on. 

Chanda VARKAE, J. : — The question of Hindu Law which 
has been argued before us is covered by direct authority in the 
case of Ramchandra v. Gopal^^"^ and it would be impossible for 
us to differ from the law propounded in the judgments there, 
unless we were clearly satisfied either that the conclusion was 
obviously opposed to the texts in Hindu Law, or opposed to 
any earlier case decided by this Court or by the Judicial Com- 
mittee of the Privy Council. That the decision in question 
decided the point as one arising before it directly for the first 
time is unquestionable. That there is no earlier case either of 
this Court or of the Judicial Committee of the Privy Council 
deciding the point in direct terms is also undoubted. 

Mr. Khare’s learned argument invites us to put upon certain 
texts in the Dattaka Mimansa an interpretation different from 
that which has been put upon them by the judgments of 
Chaubal, J., and my learned colleague who forms a member of 
this Division Bench. If the texts on which Mr, Khare relies, 
namely, placita 16, 17, 18 and 19, of section 5 of the Dattaka 
Mimansa had stood alone, it might have been reasonable to 
interpret them in the way in which Mr. Khare has invited us 
to understand them. But in order to understand the meaning 
of a text-writer on Hindu Law we must read the whole of his 
work and find out whether there are other passages in the 
work which throw distinct light upon the passage under discus- 

a.ii' i i. , 
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VOL. XXXVI ] BOMBAY SEEIBS. 


53S 


Now, ill the present case we have light thrown upon the 
placita referred to by other placita in the Dattaka Mimansa. 
In section 2, placita 107 and 108, Nanda Pandita, after discuss- 
ing among other questions the question who is eligible for 
adoption, clinches the matter by citing the authority of Gahala 
who says : Let one of a regenerate tiibe destitute of male 
issue, on that account, adopt as a son, the offspring of a sapinda 
relation particularly * or also next to him, one born in the same 
general family : if such exist not, let him adopt one born in 
another family : except a daughter’s son, a sister’s son and the 
son of the mother’s sister.” And then in placitum 108, Nanda 
Pandita draws his conclusion : By this it is clearly established 
that the expression ^sister’s son’ is illustrative of the daughter's 
son, and mother’s sister’s soil, and this is proper, for prohibited 
connection is common to all thiee ” ^ Prohibited connection ’ 

hero means what is callorl ^ virvddha samhandha.^ Nanda 
Pandita in clear terms tells us that the words ^sister’s son,’ stand 
for the sister’s son and also for the daughter’s son and mother’s 
sister’s son and the implication is that they do not extend to 
any other son. Where a general rule is prescribed and an 
exception is made to it, the latter must ho confined to the cases 
specified as falling within tlie exception. (See West and 
Buhler’s Digest of Hindu Law • 3rd Edn , p. 830, note (c) ; the 
Mitakshara, Moghe’b Edn , No. 3, p 296 ) If that is so, then 
it is a reasonable inference to dra\'^" from the whole of the 
Dattaka Mimansa that Nanda Pandita intended that anybody 
could be adopted, so long as he was not^ within the cases 
specified as prohibited. So long as, that ^is, he was not the 
sister’s son, or the daughter’s son, or the mother’s sister’s son. 

Under these circumstances, I think, it is difficult to differ 
from the conclusion which was arrived at after careful considera- 
tion and discussion in the judgments in Ramchandra v. Gopal^^^. 
For these reasons I think that the law laid down there must he 
adhered to as the established rule of ibis Court. We must, 
therefore, confirm the decree with costs. 

(1908) 32 Bom. C19. 
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Batchelor, J. : — As one of tlie Judges \vho took part in tiio 
decision in Ramchandra y. I desire to add a vyord, 

Mr. Kharo's ai’giiment before us has not been wanting either 
in subtlety or ingenuny, but having listened to all that he has 
said I am bound to say that I have hoard nothing which could 
induce me to hold that the decision of Mr. Justice Cliaabal and 
myself was not at least as reasonable and probable a view" of 
the material passages in the Dattaka Miinansa, as is the view 
for W'hich ]Mr. Khare has now contended. I do not suggest tJiat 
the case is not susceptible of argument from Mr. Khare’s ])oint 
of vie\v, but I do say, that in iny opinion, the argiunent on the 
otlier side is at least as convincing. In these circumstances, 
and on the principle stare decisis, I am of opinion, that the 
appellant’s argument on this point should be disallo^ved. 

Decree confirmed. 

R. 11 . 

(1) (1908) 32 Bom. 619. 


APPELIuATE CIVIL. 


Before Mr. Justice Cliaudavartar and Mr. Justice Batchelor. 

GOVINI) RAOICHANDBA S1'XBI\IBEjKAR and another (original PL\.TNircT?s), 
Appellants, -y. VITKAL COPAL SAILASRiVBCDiTL and others (original 
Defend \ntr), RLbPO'-'-Di:N rs. 

Civtl P^oceduie Code (Act P of 1906), section 07 — Preliimnaiy clcoee — Aj^yeal— 
Status of ctcj) iciiliu' istb — llic (juestion if not appealed fioni as pTclvniiiicuy dec'^ee 
cannot he agitated m appeal on merits — Party's duty to ash Court to chaio up 
decree — Pi ackce and pi ocedure. 

The plainoifEb brougliu a suit to redoom a mortgage according to tlic provisions of 
the Dekkhan Agriculturists’ Relief Act, 1879. A preliminary issue was raised 
whether the plamtiffs were agncuUunstb, and decided against the plaintiffs. The 
Court ordered the plaiulifis to pay the requihite Court-fee within a w^eek’h time, 
which not having boon done, the suit was dismissed. lu the appeal which the 
plaintiUs preferred against the final decree they sought to question the finding on 
the preliminary issue : — 

Meld, that the preliminary decree having become extinct by reason of the fi.nai 
decree, aaid the plaintiffs not having exorcised their right of presenting an appeal 


First Appeal No. 75 of 19U. 
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from that docree, it was not open to thorn m the present appeal to challenge the 
finding on tho prclmiimiy issue. 

Seldf fuither, that though the stxtutoiy obligation lay on the Court to draw up 
a piohniinary doeiec to entitle the pHnitifis to appeal, yet it was equally the duty 
of the plaintiffs to ask the Couii to diav up that dccxce m ordci to enable them 
to present an appeal against it. 

Appeal from the decision of P. S. Pathak, First Class 
Subordinate Judge at Eatnagiri. 

Suit to redeem a mortgage. 

The plaintiffs brought a suit to redeem a mortgage under 
the provisions of the Dekkhan Agriculturists’ Belief Act (XVII 
of 1879), alleging that they were agriculturists. The defendants 
admitted the mortgage but contended mter alia that the 
plaintiffs were not agriculturists and disputed the amount 
found due on the mortgage. 

In fche Court below a preliminary issue was framed, whether 
the plaintiffs were agriculturists, within the meaning of the 
term as defined in the Dokklian Agriculturists’ Belief Act. 
The Court found this issue against the plaintiff and gave them 
one week’s time to pay in the Court-fees. The Court-fee was 
not paid, and the suit was accordingly dismissed. 

The plaintiffs appealed from the decree dismissing the suit. 
In the appeal they sought to attack the finding on the preli- 
minary issue. Thereupon the respondent’s pleader raised a 
preliminary objection that the plaintiffs, not having appealed 
from the preliminary decree, could not question its correctness 
in the appeal preferred against the final decree. 

8, S, Patkar, for the appellants. 

N. M. Pafvardhan, for the respondents. 

Chanbavaekau, J. The appeal is preferred from a decree of 
the Subordinate Judge dismissing the suit under the following 
circumstances. The suit was brought by the appellants to 
redeem the property in dispute according to the provisions of 
the Dekkhan Agriculturists’ Belief Act. The preliminary issue 
was raised in the Subordinate Judge’s Court, whether the 
plaintiffs were agriculturists. That issue was found by the 
Subordinate Judge against the plaintiffs and he directed the 
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plaintiffs to pay the requisite Court-fee within one week fiom 
the date of that finding That order for the payment of Court- 
fee not having been complied with, the Subordinate Judge 
dismissed the suit under Order XVII, lule 3. It has been 
held by the different High Courts that an order under 
section 158 of the old Code of Civil Proccduro, which is the 
same as Order XVII, rule 3, is tantamount to a decree on the 
merits from which an appeal lies Therefore, the final order 
made by the Subordinate Judge dismissing the suit wa‘s a 
decree, and it is because it was a decree that this appeal is 
allowed by law 

In arguing the appeal the appellants’ pleader challenges the 
correctness of the finding of the Subordinate Judge on the 
issue, whether the appellants are agriculturists The objection 
is raised by the respondents’ pleader, that the appellants should 
not be allowed to re-open that question decided against them 
and to contend that they aie agueulturists entitled to take the 
benefit of the provisions of the Dekkhan Agriculturists’ Eelicf 
Act. We think that the respondents’ contention must be 
allowed. 

The decree appealed fiom is not a pielimmary decree, but 
it is a final decree There was, no doubt, the finding on the 
preliminary issue whether the appellants are agriculturists or 
not, and the Court ought to have made a preliminary decree in 
terms of its finding on that issue. But no decree was drawn up 
And though the statutory obligation lay on the Court to draw 
up a preliminary decree to entitle the appellants to appeal, 
yet it was equally the duty of the appellants to ask the Court 
to draw up that decree in order to enable them to present an 
appeal to this Court. That duty the appellants failed to dis- 
charge in their own interests, and it is a reasonable inference 
to draw from it that they waived the right which the Legisla- 
ture had given to them of presenting an appeal against the 
preliminary decree. 

Section 97 of the present Code of Civil Procedure requires 
that an appeal should be preferred from a preliminary decree, 
and that, if it is not preferred, the party aggrieved shall not be 
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allowed to challenge the finding on the preliminary question in 
appeal on the merits of the suit. The intention of the Legis- 
lature was clearly to prevent preliminary questions being raised 
in the form of an appeal after the case had been decided upon 
the merits. 

Now, here the preliminary decree having become extinct by 
reason of the final decree, and the appellants not having 
exercised their light of presenting an appeal to this Court 
from that decree, in the present appeal it is not open to the 
appellants to challenge the finding on the question whether 
they are agriculturists or not. The appellants’ pleader, 
however, asks this Court to give them time to ask the lower 
Court to frame a preliminary decree in order to enable them 
to appeal against it. The Subordinate Judge has remarked in 
his judgment that this is an old case, and that it ought not to 
be allowed to lingei on for nothing Wc think that the 
appellants have been guilty of laches, and^no further indulgence 
ought to be gianted to them. 

For these reasons the deciee appealed from must be confirmed 
with costs. 

Decree confirmed. 

B B. 


APPELLATE CIVIL 


Before Mr, Justice Chandavmhar and Justice Baiclieloi . 

aUBBASAPPA BIN SANGAPPA KUNOHAGNUB (oRiaiNAB DBrcNBANT No. 3), 
ApprBBANT, V, RANGO YENKATESH KHUSHIS and another (originaii 
PEWN iirr), Respondents.* 

Forfeiture hj Government of Deshgat Inam lands — Effect of forfeiture on pnor 
mortgage — Payment of assessment to Government by mortgagee in possession^ Suit 
to redeem by mortgagor — Mortgagee cannot deny mortgagor ’s title, 

Tho plamtiffs’ aaoestors mortgaged their Deshgat Inam lands to the defendant's 
ancestor with possession in 1855. The lands were in 1866 foifeited by Government ; 
but the mortgagee was eontmned m possession and paid assessment in respect of 
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tliG lancls to Government. In 1901, the plaintiffs sued to redeem the mortgage. 
The defuiidaut contended that the order of forfeiture dcpiived the plaintiff- of all 
right to the lands and that the title thereafter hocamo vested lu the defendant : — 

IIcl'l, that the order of forfeiture had merely the effect of converting the lands 
from a service tenure into lauds liable to pay abSOhsmciit to Govcinmont ; and 
that it did not deprive the plaintiff of all right and title to the land'^, and oxtiiiguLsh 
the relation of mortgagor and moitgagcc which existed hetvreen the parties. 

Vi&linoo TiimlmcJi. v. TatiaC^) and GaiiQabai v. Kalaiia Da}i JvIuLj followed 

Bell, also, that the defendant who came into possession of the land- as moitgageo 
of the pUnitiSs could not turn round after the oi der of forf citirre and take the 
hcnciit of it and challenge the validity of the mortgage m viituc of which his title 
to the land as mortgagee had begun* 

Second appeal from the decision or T. D Fry, District Judge 
of Diiarwar, amending the decree passed by Y. Y. Kalyaupurkar, 
Additional Subordinate Judge at Gadag. 

Suit to redeem a mortgage. 

In 1855, one Eango, an ancestor of the plaintiff, executed a 
usufructuary mortgage in favour of Eudrappa, an ancestor 
of defendant, of certain lands wlncli were the Dcsbgat Inam 
lands. The mortgagee was placed in posbossiou of the lands 
which consisted of three Survey Nos. 139, 64 and 6(>. The 
lands were confiscated by Government in 1856. The mortgagee, 
however, continued to pay assessment to Government for the 
lands. The jdaintilfs brought a suit in 1901 to redoeni Lbc 
moi'tgagc. 

The defendant contended mt'?r alia that the lands in question 
were confiscated by Govornment ; and ihat the plaintiffs were 
not owners of the lands and had no right to sue. 

The Subordinate Judge tried first a preliminary issue, 
plaintiff owner of the lands in suit found it in the 
negative and recorded no findings on the remaining issues. On 
appeal, the District Judge reversed the finding and remanded 
the suit to the first Court for trial on the merits. On remand 
it was held that mortgage relied on by plaintiffs whas proved ; 
that the plaintiffs’ right tc redeem the mortgage was nob 
extinguished ; that the defendant was in adverse possession 


a> (1863) 1 Bom. H. C. B 22 


(2) (1SS5) 9 Bom. 419- 
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of Survey Nos. 64 and 66 for more than 12 years before suit ; 
and that the plaintiffs were entitled to redeem Survey No. 189. 

Against this decree both parties appealed. The District 
Judge varied the decree by hording that the plaintiffs were 
entitled to redeem all the three survey numbers. 

The defendant appealed to the High Court. 

Jayahar, with P. M. Vinekar, for the appellant. 

The following cases were cited ; Dasliaratha v. Nyahal- 
ehandS^'^ ; Bhau v. ; Bhima v. Baghavendracharya^^^ ; 

and Amolali Banechand v. Dliondi^^K 

B. A. Ehare, for the respondent, was not called on. 

Chandavabkae, J. : — The lands in dispute were Deshgat 
Tnam held by plaintiffs’ ancestors as Desais for service. Those 
ancestors mortgaged the Inam lands to the grandfather of 
defendant No. 3, with possession. Thereafter, that is, in 1856, 
the Inam lands were made Khalsa, i. e., declared forfeited by an 
Older of Government communicated by tho Mamlatdar (see 
Exhibit 114) to the mortgagee who was in possession under the 
usufructuary mortgage. The mortgagee, however, after the 
forfeiture continued in possession and went on paying assess- 
ment in respect of the lands to Government. The plaintiffs, 
as mortgagors, brought the suit, which has led to this appeal, 
to redeem, and the action was resisted by the defendant upon 
the ground mainly that the order of forfeiture in 1856 deprived 
the plaintiffs of all right to the lands and that the title there- 
after became vested in the defendant by reason of the fact 
that he (the defendant) was allowed by the Collector to con- 
tinue in possession and pay the assessment. 

Now, the question is whether the order of forfeiture in Exhibit 
114 had the legal effect of depriving the plaintiffs, who were 
then Desais, of all right and title to the lands, and of extin- 
guishing the relation of mortgagor and mortgagee which had 
existed between the plaintiffs and the defendant. It has been 
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held by this Court in Vislvnoo Trimhiich v. Taiia^^^ and 
Gangahai y. Kahpa Dari Ziid'rya^^' that yrhcn aii Tnam 
land is i’esuincd. the rcsaninlion has nioreiy the eiToct of con-- 
Tcrting tile laoid service teniii'o into land ji-dhe to nav 

assessment to Go"“ernmc;nt. Ir Vis]i:ioo T rlrrJjito\ y. Tatla''^\^ 
it was said hv Saesse, C. J. : — 

*'Tlic llic-n. wli.cli AD in ocoEp.’t'o’- oy oi: hi- ; 

tifis ID tlie i.-. a rlghu ic hola iBoni cxaj.r.i r.;iyLL'Hl liiDcl rc\ oliio 

clarii'5 Hic pc,i‘-oc‘ cv 'u'nu i’lo codcIdiod- iJicHiiOii..! m ilio ; iiv.l -ipo’i 


failure of tiTloi'j A riUu lo IiohI ihi, i.r.id lo liini 

. l-’C 

io lu Ii.M-- '■0 ]0Dg a 

IlL 

or they ‘'Iiall pay rho ia::d iwooiio. Th’-J'.i 

Lor i’.' 

hi U VI il'o ii-euro of a 

V‘!i,0 

foi’Cvc:’ icra'D’iiig ro’ii. jiaI i- CiLiiriy a ' 


'!. \\hiclx c tn 00 

i ho 

SHbjOct of DiO'-ig.igo (.r 'aV h' iho parly lo po--o 

•'lOll,' 

* 


Then in Gangahol v. Balaixi 

JjLi} 

'i it 

was 


said : — 

“ "yVIicd an Iiiam io leniinoJ, LIic TpiniclarS '’Igiat fo orccanp-iion Ivon: t'lo payrnoi-t. 

o£ tlio GovcrninCiii .I'i^C'-'inoiii ceases. lie lIujwiIto/ Occonie^ liable lo pay siid; 

aa^,c^'^nlont ; Vat ae Jds oraci* dglii- ivniaiu nn iffoolod/' 

Tlioreforc, dofosidaiit hCo, 8 who came into possession of this 
property as mortgagee of tiie plaintiiLS, the origiiial Desais, 
could not turn round after the erdor of icie'oituro and take the 
benefit of it and chaliorgc Iho validity of the rioitgagein 
virtue of which his thloto iho hind as mcrigagjc liiul begun, 
That title remaliu'.d unalfecfr-d ]•;; too i\')suinpl iou rd lihe Inaan. 

On tiicse gro’.iids t>iic djcrco oC iho lower apnellate Coir’t 
must be cenfirneJ vilh costs. 

Bi’crco nncv'K 

R. u. 

A (1 ?,j] 9 ''ojn. ri'\ 


(1) (ISCV, 1 Bom, If C. a. 22. 



VOL. XXXVI.J BOMBAY SEEIES. 


543 


APPELLATE CIVIL. 




Before Mr, Justice Ghandamr'kar and Mr, Jzistice Batchelor, 

SAYALPUBI GUEU BALPUBI ahd another (ORiaiNAii Plaintiffs), Appellants, 
V. BALA VALAD YABAOSHET SONAB and another (oriqinal Defendants), 
Bespondents.*** 


1912 . 

^ehmary 26. 


Behkhan Agriculturists' Belief Act (XVII of 18T9), section PA-^-Agrieulturist-- 
Definition — Gosam — Darning livelihood hy mendicancy and also from agriculture. 

The plaintiffs ivho were Gosavis had no lands of their own at the date of the suit, 
but purchased some thereafter. They were following two occupations, one that of , 
Gosavis, and the other that of agriculture. On a claim made by them to be 
agriculturists within the meaning of the term as defined in the Dekkhan Agricul- 
turists’ Belief Act, 1879, * 

HeUj that the plaintiffs were not agriculturists, for they adduced no proof to bring 
themselves under the first part of the definition, and they could not take advantage 
of the second branch inasmuch as they being Gosavis, tho presumption would bo 
that their ordinary occupation was that of mendicancy. 

Second appeal from the decision of B. 0. Kennedy, District 
Judge of Nasik, modifying the decree passed hy B. B. Kunte, 
Joint Subordinate Judge at Pimpalgaon. 

Suit to redeem a mortgage. 

In 1872, an ancestor of the plaintiffs, who were Gosavis, (i.e., 
religious mendicants) mortgaged to the defendants half of a 
Survey No. (135). They sued to redeem the mortgage in 1908. 
As regards the other half of the survey number the plaintiffs 
contended on the one hand that it was later on given by them 
to defendants as additional security ; the defendants on the 
other hand denying the fact. They further contended that 
they had purchased the whole number at a Court-sale in 1876 : 
and that the plaintiffs were not agriculturists. 

Seoonfi Appeal No. 181 of 1911. 
t Tlie term ** agriculture ” is thus defiued 

Agriculturist” shall be taken to mean a who by himself or by his 

servants or by his tenants earns his livelihood wholly or principally by agrioul- 
tee oairied on within the limits of a district or part of a district to, which this 
Act may for the time hoing extend, or who ordinarily engages personahy in 
agricultural labour within those limits. 

B 936“HI; 
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The plaintiffs had no lands of their own at the date of the suit ; 
blit they purchased thereafter some lands. • They, therefore, 
claimed to be agriculturists AYithin the meaning of the Dekkhan 
ilgriculturists’ Eelief Act, 1879. 

The Subordinate Judge held that the plaintiffs were agricul- 
turists, for though thcj’' owned no lands at the date of the suit 
they must be presumed to be cultivating the lands of others 
as they and their fathcis wei’o professional agiicultuj’ists. He 
further hold thas the spJe I’ched upon by tiic defendants ivas not 
proved; tliat the plamiiiis vrerc entitled to redeem half of the 
siiivey number and as the mortgage-delh was satisfied out of 
the profits, the plaintiffs wore entitled to be placed in possession 
of the property: and that the defendants \vcre entitled to 
retain the other half vAich was not mortgaged to them by the 
plaintiffs. 

On appeal, the District Judge held that the plaintiffs w^re not 
agriculturists ; that they were entitled to redeem the mortgage ; 
and that they wore liable to pay the iaortga,ge-debt of Es. 100. 

The plaintiffs appealed to the High Court. 

A. G, Desaii for the appellants. — The definition of the teim 
agriculturist ” in section 2 of the Dekkhan Agriculturists’ 
Belief Act, 1879, is very general. A person may acquire or lose 
the status of agriculturist at any time before the date of the 
decree. See Padgaya So:nslietti v. Baj i Pahaj ; and Shamlal 

V. HiraclicmS^K 

F. Gb for the respondents. — The change of status 
during the course of the suit dues not avail the plaintifls. The 
plaintiffs are religious mendicants : they have never cultivated 
the lands of others or worked as labourers at any time ; nor 
have they maintained themselves wholly or principally on 
agriculture. 

Chaijidavaiikab, J. : — The Subordinate Judge found that 
although the appellants had ccaised to be agriculturists at the 
date of the suit, yet they had purchased certain lands after that 
date, so that at the trial they w’-ere agriculturists in accordance 

. , ' . (1887) 11 Bom, 409. 


iZ) (1885) 10 Bom. 367, 
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with the principle laid down by this Court in the three cases 
which he has cited, Kondi v, Gunda^^\ Padgaya Somshetti 
Y. Bajh BabajP\ and Shamlal y. Hirachand<^\ But although 
that fact was in favour of the appellants, still it was not decisive 
of the case, because the appellants ought to have proved one of 
two things in order to entitle them to the benefit of the provisions 
of the Bebkhan Agriculturists’ Belief Act. They were bound to 
prove either that they were earning their livelihood wholly or 
principally by agriculturo carried on within the limits of the 
district ; or that they ordinarily engaged personally in agricul- 
tural labour within those limits The first part of this definition 
the appellants did not attempt to prove. It is found as a fact 
by the learned District Judge that these appellants are not 
agriculturists. They are Gosavis — religious beggars. They 
were following two occupations, one that of Gosavis or religious 
beggars, and the other that of agriculture, and therefore, the 
material question was whether they earned their livelihood 
wholly or principally by means of agriculture. On that point 
no proof was adduced. And it was not suggested that their 
case fell within the first branch of the definition of agricul- 
turist ” in the Act. Nor can they take advantage of the second 
branch of the definition, there being two occupations followed 
by them. The question was, which was the occupation which 
they ordinarily followed. They are Gosavis and the presump- 
tion in such a case would be that their ordinary occupation 
was that of mendicancy. On that ground the decree must be 
confirmed with costs. 

DeG7*ee confirmed. 

B. B. 


m (1887) 11 Bom. 460 
(3) (1885) 10 Born. 367. 


1912. 
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Bala yalad 
Yabaoshecc. 


(1) (1882) P. J. 156. 
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APPELLATE CIYITj. 


Befoie Mr, Ji slice CliamhiiafJia} and Mr Justice ]Jatclicloi\ 

1012. DilONDT wvLVD 3IABIPATI (oeilixal Dijlxdvxt jS'O. 1), Appellvnt, v. 

February ^Qi. EADIIABAI marl SILAIIAJI and axotmpe (oetcinvl pLUNTiin’s), 
— Respondents. * 

Hindu Law — Inho itance — Late'incd giarnd-moilici-- Estate lalenhij ho is limited 
esiaie-^Womcn ento inrj family by aiai i laje tahe liviited estate. 

Unclei Ilindii LcVa tlie ijaccinal graiidiiiotJicr. iiilieiitmg to her grandson, takes 
a limited estate for life. 

All the women v,ho hcl ng to a fannly by main igc, not ])v ])irth, take a limited 
estate m the piopcrty winch t-hev inhciit fioni any male incnibu of that family. 

Second appeal from the decision of Vajeram Maniram, First 
Class Subordinate Judge, with Appellate Powers at Nasik, 
confirming the decree passed bj^ N. V. Pesai, Subordinate 
Judge at Malegaon. 

The property in dispute belonged originally to one Kedari, 
who had a younger brother Mahipati. Mahipati had two 
sons : Dhondi (defendant No. 1) and Ganu. Ganu died leaving 
him surviving his widow Parvati (defendant No. 2) and two 
sons Karbhari and Kedari (defendants Nos. 3 and 4). 

Kedari was married to Bliiki and had by her one son Chima 
and two daughters, Eadhabai and Sai:u (plaintiffs). The 
property was inherited liy Chima on Kedari’s death ; and on 
Chima s dcatli, it w^as inherited by his son Gaba. On G aba’s 
death, his paternal grandmother Bhiki inherited the property. 
The plamtifis, the daughters of Bhiki, claimed the property 
on Bhiki’s death. The defendants, wdio were heirs of Malhari, 
resisted the claim contending 'hiter alia that the property was 
held jointly by Kedari and Malhari ; and that therefore they 
were entitled to succeed to the property. 

The lower Courts held that the property in question \vas the 
separate property of Kedari and decreed the plaintiff’s claim. 

The defendant No. 1 appealed to the High Court. 

S. S. Pathar, for the appellant (defendant No. 1). — We 
contend that the defendant No. 1 is entitled as gotraja 


Second Appeal ITo, 426 of 1911, 
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sapinda to succeed to Gaba in preference to the plaint- 
iffs who are paternal aunts : soe Oanesh v. Waghu^'^K 
The plaintiffs cannot derive their title as succeeding to 
Bhiki, the paternal grandmother of Gaba. Bhiki cannot 
become a fresh stock of descent, for she takes merely a life 
estate : see Tuljaram Morarji v. MatJmradas^^K There is 
no express case on the point. But it is decided that a mother 
takes a limited estate in inheriting to her son : VrijhJiuhandas 
V. Bai Parvati^^K Further in Bliau v. Baglmnath^^\ it is laid 
down that in this presidency female heirs, except those who 
come into the family of the propositus by marriage, take absolute 
interests. This rule must govern the case of the grandmother 
on the principle stare decisis. 

F, B Shingne, for the respondents. — We say that the grand- 
mother takes an absolute estate. She comes in as heir in her 
own right : see Gandhi Maganlal v. Bai JadaU^\ The cases 
relied on by the other side are cases of mother. 

Chahdavaekae, J. : — The lower Courts have found that Gaba 
was a divided member of the family of Kedari and Mahipati, 
originally joint. When Gaba died, Bhiki as his grandmother 
and heir inherited his property with a limited estate, and, on 
the death of Bhiki, the appellant, being the nearest male gotraja 
sapinda of Gaba, and therefore his reversionary heir, became 
entitled to the property in preference to the plaintiffs, the 
paternal aunts of Gaba : see Vrijhhtihandas v. Bai Parvati^^^ 
md Ganesh v. Waghu^^h We have been asked by Mr. Shingne, 
the learned pleader for the respondents, to hold that Bhiki took 
an absolute estate and that, therefore, on her death, the pro- 
perty in question which she had inherited from Gaba became 
her stridhan, and as such descended to the plaintiffs, her 
daughters. According to the settled law of this Court, the 
widow and the mother of a propositus, succeeding as heirs, take 
each but a limited estate for life. It is true that there is no 


Si 

1912. 


Dhohbi 

V. 

EADHABil 


W (1908) 27 Bom. 610. 
m (1881) 6 Bom. 662. 
(9) (1907) 32 Bom. 26. 


W (1906) 80 Bom. 229. 

(B) (1899) 24 Bom. 192 at p. 212. 
(8) (1907) 82 Bom. 26 at p. 29. 
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decision of the Court} which directly settles the question of 
the character of the estate taten by a paternal grandmother in- 
heriting the property of her grandson. But the reason of the 
rule of law, which in this Presidency applies to a wndow and a 
mother, apj)lies equally to the grandmother and ail other 
females, wdio come into the family of the propositus by 
marriage. The rule is that all y/omen, wdio belong to a family 
by marriage, not by birth, take a limited estate in the property 
which they inherit from any male member of that family. It 
is too late in the day to ask us to upset the rule and we must 
now apply the principle of stare decisis. The decree must, 
therefore, be reversed, and the plaintiffs* suit dismissed with 
costs of this appeal upon the respondents. There will be no 
order as to the costs in the two Courts below. 

Decree reversed. 

E. E, 


APPELLATE CIVIL. 


Befoie Mr. Justice ChanJavarlar and Mr. Justice Batchelor. 

VITHAL EAMOlIA]SfDEA JDESHKULKAEi^ C (oeicu^tal Defekdant), Apeel- 
EAHT, D. SITABAl BIIEATAE BlTMRAlsi ^'lOEBSIIYAE YAIDYA (oetginal 
PLAiNairr) , EESPONDE:>rT. 

Civil Procedure Code (Act V of 1908) i section 11 — lies judicata — Suit to recover 
interest m mortgage money — Av:ard of inteiest on a certain ^rincix>al sum — 
Suit for foreclosure — Finding as to j^rincijml amount in the first is not res judicata 
m the second suit — Delchhan Agriculturists'’ Belief Act (XYII of 1879). 

In a suit brought by a mortgageo to recovei interost on his mortgage money, the 
amount was found to be Es. 360 and interest was awarded on that sum. The 
mortgagee subsequently brought another suit to foreclose the mortgage, under the 
provisions of the Dckkhan Agriculturists’ Relief Act, 1879 ; the mortgage amount 
was found to be Bs. dOO and rehef was accordingly granted. It was contended in 
appeal that the finding as to the mortgage amount in the first suit operated as res 
judicata in the second suit : — 

Meldj that the Dehkhan Agriculturists’ Belief Act, 1S79, was in relief of a certain 
class of His Majesty’s subjects, and, therefore, the finding in the first suit could 


Second Appeal No. 164 of 1911, 
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not ai!ect and be res judtcata m the second suit, which was of a different character 1912 , 

given to it by a special law unless the previous suit also could fall within the class YiCTAn 

of suits to which that law apphed. BamchaKbb^ 

t). 

Second appeal from the decision of H. S. Phadnis, District Sitabai. 
Judge of Eatnagiri, amending the decree passed by P. S. Pathak, 

First Class Subordinate Judge at Eatnagiri. 

Suit to foreclose a mortgage. 


The facts were that the defendant executed a mortgage in 
favour of the plaintiff in 1903, for Ks 400. In 1906, the 
plaintiff brought a suit against the defendant to recover from 
him interest on the mortgage amount for two years. In that 
suit the principal amount was taken to be Es. 400, and interest 
was awarded on that amount. In 1909, the plaintiff brought 
another suit to foreclose the mortgage, under the provisions 
of the Dokkhan Agriculturists’ Eolief Act, 1879. 

The Subordinate Judge found that the mortgage amount 
was Es. 350 and made the sum together with interest recover- 
able in instalments from the defendant. 

On appeal, the District Judge varied the decree by holding 
that the mortgage amount was Es. 400. 

The defendant appealed to the High Court. 

P. D. BhidCy for the appellant. 

N, V, Oohhale^ for the respondent. 

Ghandavabkab, J. : — We must confirm the decree with costs. 
The objection raised to the admission, by the Court of appeal, 
of the receipt, Exhibit 9 in appeal, is clearly unsustainable, be- 
cause the record shows that that document had been produced 
in the Court of first instance, that its genuineness was admitted 
by the present appellant, but that the Court for some reason 
or other omitted to make it a part of the evidence. The lower 
appellate Court, therefore, was right in admitting it in evidence 
formally. It is urged, however, that the lower appellate 
Court’s finding that the principal sum advanced was Es. 400 
and not Es. 350 is bad in law because the question as to the 
amount of the principal is res judicata by reason of a finding 
in a previous suit. That previous suit was, however, one 
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wHcli had been brought by the mortgagee for interest due on 
the principal amount for certain years. The present suit is 
brought on the mortgage contract, and the plaintiff prays for 
relief by way of sale of the mortgaged property. Being there- 
fore a suit for sale, it falls within section 3, clause (y) ; and 
section 12 of the Dekkhan Agriculturists’ Belief Act directs the 
Court in such a suit to go into the history of the transaction 
between the parties from the date of the transaction, notwith- 
standing any admission that may have been made by either 
party. The Act is in relief of a certain class of His Majesty’s 
subjects, and therefore, the finding in the previous suit could 
not affect and be res judicata in the present suit, which is of a 
different character given to it by a special law, unless the pre- 
vious suit also could fall within the class of suits to which that 
law applies. 

For these reasons the decree must be confirm^ with costs. 

Decree confirmed, 

E. E. 


APPELLATE CIVIL. 


Befc'c Mr, Justice Batchelor, 

MAHADEV LAXl^IAN WAGLE and othdes (oeiginad Defendants), 
^Appedlants, oj. GOYIND PAEASHEAM WAGLE, deceased, by his heies 
AND DADGHTEES SiEHEBAI AND ANOTHEB (OEIGINAD PlAINTIPPS), EeSPONDENTS,^ 

Bmt Jot parhilon’-^Decree awanhng sha}es--Appeal--Death of a sharer leaving 
daughters— Decree for partition final— Seveiance effected by the demee can be 
displaced only by a legal deci ee m appeal, 

Ih a smt for partition tLe first Court passed a docreo awarding to the sharers their 
re^ective shares. Whale an appeal against the decree was pending, one of the 
Carers died leaving tv/o daughters. Thereupon a qiiostiou h:Lvmg arisen as to 
v^hether the bhares of the srirviving sharers wore liable to be increased owing to the 
death of the sharer pending the appeal, 


Second Appeal Ho. 228 of 1910 
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IMd that the pendency of the undecided appeal did not detract anything from the 
Vitality or the foice of the existing dcei ee. Although the decree was under 
appeal, it vas not tho le^s a final deciec of a competent Oouit. The decree, once 
made, theie and thni determined tho legal status or lelalion of the parties and the 
seaeiance of intoiest •‘O effected by the doeicc at the moment it was pionounced 
could be displaced on]\ by a legal decision in appeal. 

Sal ha a n JIaha leo Dange v. Han Enshna DtmgeO-)j explained. 

Second appeal fiom the decision of S. S. Wagle, First Class 
Subordinate Judge of Thana, with appellate powers, amending 
the decree passed by N. G. Chapekar, Subordinate Judge of 
Roha. 

This action was instituted by the plaintiff to obtain by 
partition a third share in the property in suit. He alleged 
that the property belonged to the joint family consisting 
of himself, his brothei, defendant 1, and. his nephews, defend- 
ants 2 — 5, the sons of his deceased brother. 

The defendants answered that the plaintiff being a lunatic 
was not entitled to a share but only to maintenance, that the 
property was not joint family property but the separate and 
self-acquired property of the defendants and that the claim 
was time-barred. 

The Subordinate Judge found that the plaintiff was not a 
lunatic, that a part of the property in suit belonged to the 
joint family and the rest was acquired by the defendants and 
that the plaintiff’s claim for partition of the joint family 
property was not barred hj the defendants’ adverse possession. 
He, therefore, passed a decree giving to the j)laiiitiff a third 
share in the property found to be joint. 

Both the parties appealed and while the appeals were 
pending the plaintiff died leaving him surviving two daughters, 
who were brought on the record as his legal representatives 
The defendants objected to the deceased being represented by 
his two daughters on the grounds that (1) the i)laintiff having 
died a member of a joint Hindu family, the right to appeal 
did not survive and the appeal abated, and (2) the plaintiff’s 
interest in the joint family property devolved, on his death, 

(1) (1881) 6 Bom. 113, 
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on the defendants by right of survivorship, therefore, the 
daughters had no right to continue the appeal. In support of 
their contenfeion the defendants relied w^on Bahaji Parsh am 
V, Kaslhhha'h^^\ Sakliaram Mahadev Dange v Ean Kmslma 
Dange^^\ AhmadJ^ v. Maliamadp^^^ ^ and Bajnaiain Singh v. 
HeeralaU^K But the appellate Oonit overruled the defendants^ 
contention having regaid to Lakshnan v Na^ayan^"*\ Bhaurao 
V. Badhaba^^^\ Krishna Panda v. Balaram Panda^'^\ Subbaraya 
Ghetti V. Sadaswa and Mayne’s Hindu Lav/, 7tli Ed., 

p. 672. On the meiits the appellate Court found that the 
plaintiff and the defendants weie not divided in interest, that 
the whole property m suit was joint and no part of it was the 
separate or self-acquired property of the defendants, that the 
defendants had not held the property adversely to the plaintiff 
for more than twelve years and that the plaintiff was 
entitled to a third share in the whole immoveable property 
in suit. The appellate Court, therefore, in the appeal filed by 
the plaintiff, amended the decree of the first Court by directing 
that the plaintiff was entitled to obtain by partition a third 
share in all the immoveable properties set out in the plaint. 
The appeal presented by the defendants was dismissed with 
costs. 

The defendants preferred a second appeal. 


S. 8, Pathar, for the appellants (defendants) : — The first 
question is whether so long as a decree is under appeal, it 
effects a severance. The ruling in Sakharam Mahadev Dange 
V, Hari Krishna Dange^^^ is an authority for the proposition 
that it does not effect a severance. The cases relied on by the 
lower Court do not relate to decrees which are under appeal. 
The ruling in Sakharam Mahadev Dange v. Eari Krishna 
Dange^^^ is followed in Ahmadji v. Mahamadji^^^K The 
decision in Bustomji v. Sheth Parshotamdas^^^^ is an authority 


(l> (1879) 4 Bom. 157. 
f m (1881) 6 Bom. 113. 

^ (tS99) 1 Bom. li. B. 218. 

’ (1878) 5 Cal. U2. 

P) (1899) 24 Bom. 182 at p, 187. 

(11) (1901) 25 


(6) (1909) 33 Bom 401. 

(7) (1896) 19 Mad. 290. 

(8) (1897) 20 Mad. 490. 

(0) (1881) 6 Bom. 113. 

( 10 ) (1899) IBom. L. B. 218. 
Bom. 606 at pp. 613, 614. 
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for the proposition that it is open to the Court to vary a 
decree under appeal not only for errors but also on grounds 
which have come into existence since it was passed. We 
submit that if a share in a joint family property can be 
increased or decreased in appeal according to the happening 
of events after the decree of the lower Court, such share for 
like reasons can be extinguished. In the present case on the 
death of the plaintiff, his share devolved by survivorship on 
the defendants, and plaintiff’s daughters have no right to 
continue the appeal. The second point is with regard to 
property marked C which was purchased by defendant 1 in 
his own name in 1888. The lower Court was wrong in 
throwing the burden of proof upon us, having regard to the 
decision in Vinayak Narsinvh v, Datto Gomnd^^K 

N, A, Shiveshvaikar, for the respondents (heirs of the 
deceased plaintiff) . — We rely on Golapchandra Sarkar’s Hindu 
Law, Edition of 1910, ‘p. 235 ; Edition of 1911, p. 260. The 
decree effects a severance : Stoke’s Hindu Law Books, p. 47 ; 
Ghose’s Hindu Law, p. 476 (2nd Edn) ,Joy Narain Oiri v. 
Oirisk Chunder GJndamharam Ghettiar v. Gauri 

Nachiar^^K The intention to divide is tantamount to paitition. 
The decision in Sakharam Mahadev Dange v. Hari Krishna 
Dange^^'^ can be distinguished on the ground that the share 
there was increased in appeal. The ruling in Vmayak 
Narsinvh v. Datto Govind^^'^ is not applicable because there 
was a previous partition. 

Patkar, in reply : — A decree for partition does effect 
seveiance. The question is whether a decree for partition, so 
long as it is under appeal, does or does not effect severance and 
whether an appellate Court cannot vary the decree and hold 
that the plaintiff’s right went by survivorship to the defendants 
owing to his death having occurred after the decree. 

Batohblob, J. The relation of the parties concerned in 
this appeal is shown in the following genealogical tree : — 
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Sakhubai 
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Duft. -1 T)efl i Bofl 


Plaintiff sued for partition alleging that he was entitled to a 
one-third share, and that the plaintiff and defendant 1 and 
Laxman w’-ere in union. Various defences were raised, 
including the defence that the propeity in suit was not joint 
property but had been separately acquired. 

The Subordinate Judge in the Court of trial gave the 
plaintiff a one-third share in a certain portion of the properties 
On appeal the District Court has allowed the plaintiff partition 
in all the immoveable properties, awarding him the third share 
which was claimed. 

The present appeal is brought by the defendants, and the 
first point taken on their behalf by their learned pleader 
arises in consequence of the accident tlial between the decision 
of the trial Court and the decision of the District Court the 
original plaintiff Govind died. Pie left, as has been said, no 
male issue, hut only two daughters, Sakhubai and Shantabai. 

Mr. Patkar contends that so long as the trial Court’s docreo 
was under appeal before tho District Court, that decree could 
not effect a severance between the plaintiff and his relatives. 
In support of that proposition ho relies upon the decision in 
Sakharam Mahadev Dange v. Ilari Krishna Dange^'^K It 
follows, says the learned pleader, that upon the death of Govind, 
the defendants became entitled to the property by right of 
survivorship, and that the daughters of Govind never became 
entitled to take by inheritance. It appears to me that this 
argument ought not to succeed. I think it is based upon a 
misapprehension of certain passages occurring in Sir Michael 
Westropp’s judgment, the misapprehension arising from the 
reading of paorticular passages in an isolated manner and 
without reference to the whole case which was then before 
the Court. 


(1) (1881) 6 Bom. 113. 
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That was a case instituted for a paitition of certain family 
property in the possession of the defendants, and the plaintiff 
claimed one-eighth share in that property. The Subordinate 
Judge allowed the plaintiffs claim to the one-eighth share, and 
that decree was affirmed by the District Judge on appeal 
When the case came before the High Court in the second appeal 
Mr Shamrao Vithal, who appeared foi the plaintiff-respondent, 
road an affidavit to the effect that one of the defendants had died 
subsequent to the filing of the second appeal. He submitted 
that in consequence ot this defendant’s death, the plaintiff’s 
share in the family property must be increased from one-eighth 
to one-sixth. Mr. Kirloskar, who was for the defendants, 
admitted the fact of the death of one of the defendants, but he 
urged that in conformity ith the decision in Joy Naram 
Giri V. Giruh Ghunder the plaintiff’s claim for a larger 

share ihan that allowed by the Distiict Court could not be 
entertained. 

It is clear, therefore, what was the question which Sir 
Michael Westropp and Mr. Justice Pinhey had before 
them for decision. The question was simply whether owing 
to the death of one of the defendants, subsequent to the 
District Court’s decree, the increase in the plaintiff’s share, 
which in Hindu Law must necessarily have followed upon the 
defendant’s death, ought to be allowed in second appeal The 
Bench answered that question in the affirmative. And if the 
judgment be read as a whole, it seems to me manifest that 
that question and that alone was prominently before the minds 
of the Judges. It is quite true that in one part of the judg- 
ment Sir Michael Westropp says : — * '' We cannot hold that the 
Subordinate Judge’s decree operated as a severance so long as 
it remained under appeal.” And if this passage could be 
detached from its context, I agree that it would furnish plausi- 
bility to Mr. Patkar’s argument. When, however, it is read 
in its context, and with reference to the particular question 
which alone occupied the minds of the Judges, I do not think 
that the sentence affords any assistance to the appellants’ 
argument. All that was decided there was that where a 
(0 (1878) 4 Cal. UL 
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lilaintiff s share in famil}' propGi’t}^' has under Hindu Law been 
increased owing to the death of a defendant after the Dis- 
trict Court’s decree it is open to the High Court to take notice 
of that death, and the consequent devolution of the larger 
share. That is w^hat was decided in Sakharam Mahadev 
Dcmge v. Hari Krishna Daiige^^K What is it that I am 
asked to decide in this case It is that owdng to the death of 
G-ovind, after the decision of the First Court, that decision 
must be set aside. In my opinion, however, the mere pend- 
ency of an undecided appeal docs not detract anything from 
the vitalit}?- or the force of an existing decree. And although 
the decree now in question was under appeal, I am of opinion, 
that it was not the less a final decree of a competent Court. 
The decree once made did, I think, there and then determine 
the legal status or relation of the parties, and the severance 
of interests so effected by the decree at the moment it was 
pronounced could be displaced, it seems to me, only by a legal 
decision in appeal. 

Mr. Patkar has urged that if a share in joint family property 
can be increased or decreased according to the happening of 
events after the District Court's decree, such share can for 
like reasons be extinguished. But I cannot concede that. 
To increase or decrease a plaintiff’s share in consequence of 
events subsequent to the District Court’s decree may be 
regarded merely as a means of bringing that decree into 
conformity with existing facts, in other words as a means of 
affirming that decree. It would be a totally different thing to 
upset that decree, not for any legal reason, but on account of 
a supervening fact wffich so long as the decree stands is of no 
consequence. 

For these reasons I am of opinion that there is nothing in 
this appeal which justifies the present argument on behalf of 
the appellants. 

The only other point taken by Mr. Patkar was with 
reference to the property falling in the sub-division marked (c) 
in the lower appellate Court’s judgment, that is to say, the 
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lands pnrclaased in the name of Vinayak in the year 1888. 
Mr. Patkar complains that the learned Judge was wrong in 
throwing the burden of proof upon his clients. And he quotes 
in support of his argument the decision in Vinayak Narsinvh 
V. Datto Govifid^'^K That case, however, was decided on very 
different facts from those which are now before us. What we 
have here is that the learned eludgo below having regard to all 
the evidence including the fact that there was a substantial 
nucleus of joint family property, found that this particular 
property had been purchased for the coparcenary. That, I 
think, is not a finding which can be successfully challenged now 
in second appeal. 

No other point was taken, and for these reasons I dismiss 
the appeal with costs. 

Appeal dismissed. 

G. B. B. 


(1) (1^00) 25 Bom. 0G7. 


APPELLATE CIVIL. 


Before Sir Basil Scott, Kt., Chief Justice, and, Mr» Justice Itmselh 

S. R. B. MOTILAL OHUNILAL (obiginal Opponent), Appellant, v. THAKORLAL 
GHIMANLAL AND ANOTHER (OBIGINAE APPLICANTS), RESPONDENTS, 

Indian Omiparms* Act (Yl of 1882), sections 28, 45, 61 — Indian Contract Act 
(IX of 1872), sections 2 (a), (b), 3, 10 — Company — Shareholder — Inducement hy 
the ajent of the Company to take shares — Winding up — Becovery of calls on 
shares — Agreement that shares were not to he paid unless dividend, was given — 
Agreement not registered — Bayment of shares in cash — Condition precedent-^ 
Condition suhseguent — “ Bogus ’’ shareholder. 

The question as to whetlier a particular porbon became a member of a Company 
is a question of fact. 

Wbere tbie Agent of a Company induces a^'person to sign an application for the 
shares of the Company and that person’s name is accordingly entered in the 
register of members as a shareholder, there is a complete contract between that 
person and the Company’s agent under sections 2 [a), (6), 3 and 10 of the Indian 
Contract Act (IX of 1872). 
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, No contract by wMcb shares are to be considered as duly paid when they are not 
in fact paid up is valid unless it is registered and when there is no such registered 
contract the shares aro payable in cash. 

Where in the event of a Company not making a profit the shares were not to be 
paid for at all, the shareholder was a “ bogus ” shareholder, and this is opposed 
to the whole object of the Companies’ Acts in England and in India. 

Calls made in the winding up being calls for something unpaid on the shares 
are not a debt due to the Company but are contributions duo by a member under 
section G1 of the Indian Companies’ Act (YI of 1SS2) and he is liable to pay them. 
The contribution under the section also applies to unpaid calls made bcioro the 
winding up ; because although that is a debt due to the Company it is not the 
less “an amount unpaid” on the shares vith respect to vhich the member 
liable. 

When the Manager of a Compan}^ forwoirds to an applicant notice that he is 
entitled to shares in the Company accompanied by a form of application for shares 
and the applicant signs the form of application and returns it to the IManager, the 
applicant becomes liable as a shareholder, notice of allotment being immaterial. 

First appeal against the decision of M. B. Tyabji, District 
Judge of Broach, in application No. 1 of 1910, under the 
Indian Companies’ Act (VI of 1882). 

The Narmada Cotton Seed Crushing Companj^, Limited, 
being wound up, the Liquidators began to collect the money 
due on account of the calls of the shares of the Company, and 
they applied to the District Court of Broach for the recovery 
of calls on ten shares due by Sardar Eao Bahadur Motilal 
Chnnilal, who denied liability alleging that he was induced to 
take the ten shares by one Girdharlal, the agent of the Com- 
pany since deceased, by telling liiin that he was not to jmy 
for the shares unless dividend was paid, and that he, accordingly 
applied for the shares but no notice of allotment was given 
to him. 

The District Judge over-ruled MotilaJs contention and 
directed him to x>ay the aioount of the calls due by him on 
account of the shares for the following reasons : — 

Tfc is evident from Mr. MotilaFs evidence that there was a private understanding 
between him and the agent that Mr. Motilal should bo cuts -red as a shareholder, 
fihat the oircumstance that ho was (only nominally a’> a matter of fact) a share- 
holder should be made use of to induce olhors to invest money in the Mill, while 
Mr. Motilal Hmsolf was not to pay what was due from him on the shares, unless 
' ;kid imtil the MiU became a profit aide concern, 
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TElus agreement appears to me decidedly opposed to the publio interests, and 
therefore of a kind which the Oonrts cannot countenance. On this ground I 
over-rule the objection. 

Mr. Motilal took the shares subject to the conditions and terms embodied in 
the Memorandum of Association. Clause 144 of this is to this efiect : — “ On the 
trial or hearing of any action or suit to be brought by the Company, against any 
shareholder or his representatives, to recover any debt or money claimed to be due 
to the Company in respect of his shares, it shall be sufficient to prove that the name 
of the defendant is, or was, when the claim arose, on the register of the share- 
holders of the Company as a holder of the number of shares in respect of which 
such claim is made, and that the amount claimed is not entered as paid in the 
hooks of the Company.” 

These conditions are satisfied. The applicant never wrote to the agents can- 
celling the application for shares. The Liquidators’ claim against him is therefore 
a good one and I direct the amount in question to-be paid with costs. 

Motilal Chunilal appealed. 

Qovindlal N. Thahore, for the appellant (opponent) ; — 
Though we made an application for ten shares, we were 
induced to do so by the agent of the Company and no notice 
of the allotment of shares was given to ns.. The following 
elements must be present to saddle a man with liability as a 
shareholder : — 

(1) Application for shares, 

(2) Allotment of shares, and 
■ (3) Notice of allotment. 

The contract for the shares was a conditional contract 
There was condition precedent and unless that condition, 
namely, the payment of dividend, is satisfied we are not 
liable. If the condition was illegal the whole contract mu 
fall through. 

The following cases were cited during argument : — 

Gunn’s case^^K Tothill’s case^^\ Ward’s case<?\ Beidpath’s 
Shackleford’ s case^°\ Ex parte Fletcher’-^'^ . 

D. A. Ehare, for the respondents (applicants) As soon as 
the appellant applied for shares, the contract became complete 

a) (1867) L. E. 3 Oh. 40. (4) (1870) L. R. 11 Bq. 86. 

(2) (1866) L. B. 1 Oh. 85. (®) (1866) L. R. 1 Oh. 36 

(3) (1870) L, R. 10 Eq. 659. W) (1867) 37 L. J. Oh. 49. 

b936— 6 
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and it was not necessary to give notice of allotment ; Brown 
and Tucker's cases^^h 

The condition precedent relied on is opposed to law and 
cannot be enforced, 

EussELii, J, : — ^Thxs suit was brought by the Liquidator of 
the Narmada Cotton Seed Crushing Company, Limited, 
against the defendant Motilal Chunilal to recover calls upon ten 
shares in that Company of Es. 100 each. The first question 
that arises is : Is the defendant a member of the Company ? 
By section 45 of the Indian Companies’ Act membeis are 
(a) subscribers of the Memorandum of Association ; (b) every 
other person who has agreed with a Company under this 
Act to become a member of such Company, and whose 
name is entered on the register of members. The defend- 
ant’s name was entered on the register of members, so this 
condition precedent has been complied with : see Ttifnell d 
Ponsonby's case^^K Did he agree to become a member ? That is 
a question of fact : Fry, J., in W'lmtone's case^^\ The evidence 
of the defendant is to this effect. He knew Girdharlal 
Pleader who was the agent of the Company and who asked 
defendant to take ten shares in it, and the defendant signed 
the application for them, (the application is an Exhibit herein). 
Defendant said he was doubtful whether the Company’s 
business would be profitable. Girdharlal said he need not pay 
for the shares unless dividend was paid. Defendant was told 
that if he and others like him became shareholders the Com- 
pany’s shares would be taken up. Defendant would not have 
signed the application but for the condition. He never paid 
anything m respect of the shares, nor was any demand made 
upon him, nor was he informed that the ten shares had been 
allotted to him. In cross-examination he said he was President 
of the Agtioultural and Industrial Association of Broach, and 
' had been trying to manage industries in Broach. Girdharlal 
dieted to increase the reputation of his Mill and to take 
f 1 5 h ' 

CD (1871) 25 L, T. S, 65d. (2) (1885) 29 Oh. D.'421. 

• (3) (1S79) 12 Oh. D. 239 at p. 246. 
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money from the defendant if there was profit. If he had 
leceived intimation of the allotment he would have filed it. 

Girdharlal is dead, so the matter must be decided on this 
evidence. 

Although a witness in the case K. Narbheram at page 11 
says that there was an allotment of shares, the resolution for 
which was passed on 9th April 1908, and accordingly letters 
allotting shares were sent, still, w^e must adopt the finding of 
the Judge in the lower Court that the defendant received no 
notice that the shares had been allotted to him. The ordinary 
principles laid down in the Contract Act must apply to the 
case. And in our opinion when according to the defendant's 
statement Girdharlal asked him to take ten shares in t\^ 
Company and he signed the application for them the pro- 
posal came from the Company’s Agent and was accepted by 
the defendant. If this view is correct then there was a com- 
plete contract between the defendant and the Company’s 
agent (see section 2 (a) and (&), Indian Contract Act, and sec- 
tions 3 and 10). In NkoVs case^^^ it was held that the 
agreement was not different from agreements m relation to 
•other matters. No particular form is required : see Bitso's 
case^^h And it may be expressed or implied and cither written 
or oral : see Blomm^s case^^\ 

It was suggested by Mr. Thakore in reply tor the defendant 
that Girdharlal was not the Agent of the Company to make 
such a proposal. But the fact that the defendant was regis- 
tered as a shareholder is evidence of ratification by the Com- 
pany of GirdhaiiaFs action in making the proposal to the 
defendant. And we have no doubt that in trying to get share- 
holders to subscribe he w^as acting wnthin his authority 
as agent. Our view of the defendant’s evidence is that he 
intended to become a member of the Company and knew that 
his name would be entered on the register and would be used 
as an inducement to other persons to become members but that 
he was not to be called upon to pay the money due in respect 

(3) (1877) 4 Clx. D. 11 L 
(3) (1864) 33 Be.w, 529. 
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of the ten shares^unless and until the Mill made a profit. No 
doubt where an application for shares is subject to a condition 
precedent that condition must be performed to create a liability 
to take them. But where the application is subject to a con- 
dition subsequent the liability arises although the condition 
is never complied with : see Halsbury’s Laws of England, Title 

Companies page 145, and the cases there cited. 

Here we find there w^as a complete and binding agreement 
on the defendant’s part to become a member although there 
may tave been a condition subsequent as to the payment for 
the shares. Now" it appears to us that such a condition subse- 
quent is in direct violation of section 28 of the Indian Com- 
panies’ Act which is as foliow^s : — 

** Every share in any Company shall be deemed and taken to have been issned and 
to be held subject to the payment of the whole amount thereof in cash, unless the 
same has been otherwise determined by a contract duly made m writing and filed 
with the Bogistrar of Joint-Stock Companies at or before the issue of such shares.” 

In Be British Farmers Pure Linseed Cahe Com'pany^^\ Jessel, 
M. E., held the meaning of the section to be that “ you are 
prohibited from contracting that shares issued shall be paid for 
otherwise than in cash except by a registered contract.” And 
Lord Blackburn in Burkinsltaw v. Nicolls^^'^ said that the 25th 
section of the English Act means no more than this : “ that 
no contract by w’hich shares shall be considered as duly paid up 
W'heu they are not in fact paid up, shall be valid unless it be 
registered ; and that when there is no such registered contract, 
the shares are to be payable in cash.” In the present case in 
the event of the Company not making a profit tho shares were 
not (according fco the defendant’s evidence) to be paid for at 
all. In other w^ords in that event the defendant w^as to be a 

bogus ” shareholder. This, we do not hesitate to say, is 
opposed to the whole object of tho Companies’ Acts in Eng- 
land and in India. 

Under these circumstances the defendant, under section 61 
of the Indian Companies’ Act, is liable for me amount claimed. 
Eor ‘‘ calls made in the winding up, they being calls for some- 

^ a) (1878) 7 Ch, n. 533 afe p. 586. (2) (1878) 3 App. Cas. 1001 at p. 1025, 
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thing unpaid on tlie sliaies, that i& a contribution due by the 
member under the Act, and is not a debt due to the Company. 
The contribution also under this section applies to the unpaid 
calls made before the winding up ; because, though that is a 
debt due to the Company, it is not the less an amount unpaid 
(see clause {d) of the section) on the shares in respect of which 
he is liable ” : Jessel, M. E., In re WJntehouse d 

Mr. Thakore for the appellant relied on several cases. In 
Qunn's cas6^^\ Gunn applied for the shares and did not, as we 
have held defendant here did, accept them. And the same in 
TotliUVs case^^\ where no allotment w’as made. 

In Ward's case^^'^ also it was an application by Ward for two 
hundred shares in respect of which no allotment was made. 
Beidpath's case^^^ does not touch the present one, because 
there it w^as held that mere posting of a letter of allotment is 
no communication to the applicant. In Shaclleford's case^^^ 
the application was sent in by Shacklefoid in answer to which 
there was no allotment, held, there w-as no concluded contract 
by him to take the shares. So also Ex parte Fletcher^'^'^ does 
not apply. Looking at w^hat we have said about the facts in 
this case, these cases, in our opinion, do not apply to the present. 


On the other hand the piescnt case, it appears to us, falls 
within Broion and TueJeer's cases^^\ relied upon by Mr. D, A. 
Khare for the plamtifls, where it was held that where the 
Manager of the Company forwarded to Thucker notice that he 
was entitled to shares in the Company accompanied by a form 
of application for shares, and Thucker signed the form of 
application and returned it to the Manager ; that Thucker was 
liable as a shareholder, notice of allotment being immaterial. 

Under these circumstances, the decision of the learned Judge 
in the Court below is correct and we dismiss the appeal with 
costs. 

Appeal dismissed. 

G. B. E. 


(1) (1878) 9 Ch. D. 595 at p. 600. 

(2) (1867) L. E. 3 Oh. 10. 

(8) (1866) L B. 1 Oh 85. 

(1) (1870) E. B. 10 Eq 669. 


(5) (1870) L. B. 11 Eq 86. 

(6) (1866) L. B. 1 Oh 567. 

(7) (1867) 37 h J. Oh. 19. 

(8) (1871) 26 L. T. N. S. 661. 
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tjniL 10 ( oii-idc L’ \\:ut;u. he wor 'i adM’i.'^o the i-,dd ^uin of ir.o hac-i iK a uirtlicr 
oharge ohd iliiii iii :i’‘j -v. ut tl'ihv pi .ruii'i (ucjd:np, :o advance t-urh ^unl iho 
dofoud.uitb v.eu’d cxcivdc .ipv«'.p(jL uoa' d- of cln'iHro lo •'■jluio Piich '-nm and 
iiiterorit and sii The- ovcni 01 the I'l.iiiuiii doeicli ig tto; II nniLe riiieh furthci adMincj 
the- raid sum ol iwc iac- '^hovid '.■■■ lepiiid iinnu dietciv 'uth iritci’ 0 ‘'t and Logethcr 
with ilie orignm] loo’i of --ix lac- Ai tin- date oJt lIio .-aid iTocipt Lherjuoro only 
throe direcions Oi the dofi-rdant^ and no: i’eti:, ihe iniiunuini nuinour under the 
Articslob 0/ Asbccitulicn ci the dt-fendanU 


Suit hio. 3 o 7 of 1910 . 
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Tliereaficr tlie xilaiiitiff decided to malie the j!roposed advance and signified his 
intention to the defendants. 

xi formal deed of charge was prepared but not executed owing to the insolvency 
of the defendants and other circumstances. 

On August 10th the plaintiff for the first time received notice of the resolution 
of the defendants in favour of the Bank of India. 

The plaintiff had the receipt passed in his favour by the defeudamts stamped as 
a charge on land and registered . 

On September 17th the defendants were declared insolvent and Mr. R. B. 
Sethna was appointed liquidator. As such liquidator he was ordered to sell the 
mortgaged property and hold the sale-jproceeds subject to the amount due to the 
plaintiff. 

The liquidator sold the mortgaged property and paid the plaintifiks claim on 
the mortgage of six .lacs. The plaintiff sued the defendants for a declaration that 
he was entitled to a charge on the. balance of the sale-proceeds -for two lacs and 
interest and for payment of that sum. 

Belcl, that there was no properly constituted Board of Directors of the defendants 
at the date of the said receipt, hut held that the resolution of the defendants* 
directors in favour of the Bank of India was exhausted after one year and was not 
renewed on the renewal of the loan by the Bank of India. 

HeU further, that Dani had withheld information from the plaintiff as to the 
said resolution in favour of the Bank of India fraudulently and that the plaintiff 
could not be imputed to have received notice of that resolution, that in any case 
the defendants would not ho allowed to take advantage of their breach of resolution 
and that the ifiaintiff’s rights were in no way prejudiced by irregularities in the 
internal management of the defendants, such as the absence of a Board at the 
date of the receipt in favour of the plaintiff, of which the plaintiff had no notice. 

Beld further, that the receipt given by the defendants to\the plaintiff amounted 
to an unconditional niidertakiiig to execute a deed of further charge in favour of 
the plaintiff on the happening of a future event, namely, on the plaintiff tendering 
the sum of three lacs, the balance of the proposed loan of five lacs, on the property 
specified therein, for the whole amount of five lacs, of which the two lacs already 
advanced was a part, and that the said receipt consequently gave the plaintiff a 
valid charge over the defendants’ property for the two lacs advanced and interest. 

By a mortgage of the 15th of April 1905 the defendants 
mortgaged to the plaintiff thoir immoveable property and 
machinery for six lacs. The loan was for a period of six years, 
and one condition was that the plaintiff or his nominee should 
be a director of the defendants during its continuance. 

The plaintiff appointed his munim in Bombay, one Dani, 
as his nominee on the defendants’ Board. 
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Afie]-\nirds, while Dan! was sbill a. director of Lne dafcndaiils, 
t]}v' dcfenda:ii>-, being in noad of ntoiioy, neg()ln;3tod for a h>an irs 
the form oi a casL credit of iJir* e iae? with iho Baak of India. 
That Bjinlr roiused to advance 'Jiai sniii except on, liie condi- 
tion ihai the defendaois shonM undertake not to further 
cha-Lge or mortgage the iniil nro'pe'LLy dnri eg tlic cor'er.cy of 
rh*:, loan. Dam was a directo.‘ of Bank of India and was 
present at the meeting of the Bank's jdoarcl held on Ihe 7lh 
of Jane j907, ai which a resohition lo thfh ciloci: was yiasbod, 
and Dani vras also nrc^uit at a incciing oi iJie del imdanl s’ 
Board held on the llih of Jniie BhlT, at '\\iuch a rebolaLion 
was passed authorising the giving of an undertaking to srd}- 
stanrially that ehect. ''i'he Bank accordingly advanced Ihree 
lacs to the deiondanis lor onti yc-cu’ irem the lith of June 1^107 
and the deiondanls passed a. pronnssoiw note to the Bank lor 
thal amount. 


Bor some reason, however, no lei ter undercakiaig nor io 
charge the defendants’ property was ever given lo the Bank 
of India. 

The sail! lean by llic Bank of India was renewed by a 
resolution of the Bank’s Board ci the -lid of Juuo iDC8 fora 
fui'llior pi riod of one >car ui) to I'no 1 lih of J nno ibO'd. riouio 
SLiggestion ^^as made Uuil a Liglie-’ raie of iDlcj'ost should Ixi 
charged on roocvral. Liit ihc loan v/ab cveatually renc\^’ed at 
llie same rate. 

The defendants tailed lo pay the said loan to the Bank of 
India and ultimately the loan was renewed by a resolurion of 
the Bank's Board on the oOih of June 1909 on tiie saiao terms 
as before for throe monihs on condition that the Bank should 
be given a full legal lion on all slock of ihe dciendauts. 

In the beginning of June 1909 there were six directors of 
the defendants, including Dani. On the 12ih of July 1909 
Dani resigned. Two of the oilier directors had previously 
resigned and there were thus left thiee directors or an insuffi- 
cient number to form a Board under the defendants’ Articles 
of Association (four being the prescribed numbor). 
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At the beginmng of August 1909 the defendants by thier 
agents approached the plaintiff for a further loan of five lacs 
of which two lacs were urgently required on the security of 
a further charge on the defendants’ property to be given 
to the plaintiff. The plaintiff consulted Dani about the 
matter and was told that there was no objection to the 
proposed loan. 

The plaintiff thereon advanced two lacs to the defendants 
on the 5th of August 1909 and was given by the defendants 
in receipt therefor a document to the following effect : — 

“ Bombay, 5tli August 1909. the Trioumdas Mills, Limited. 

Eeoeived from Baja Bahadur Shivlal Motilal the sum of rupees two lacs for and 
on account of the above mills in part payment of the sum of rupees five lacs 
intended to be advanced by Baja Bahadur Shivial Motilal to the said mills as 
a further charge subject to the following arrangement, vis. : — that the Baja 
Bahadur will after inspection of the mills on or before Monday next decide 
whether or not he will advance the said sum of rupees five lacs as a further charge. 
In the event of his deciding to make such advance the company will execute a 
proper legal deed of further charge to secure the said amount of rupees five lacs 
with interest at seven per ce3it, on the same terms and conditions as are contained 
in the original mortgage for rupees six lacs now' subsisting in favour of the Baja 
Bahadur subject to the modification that in the event of such further charge 
being executed the oiiginal loan of rupees six lacs and the further advance of 
rupees five lacs shall be repayable six years after the date of the further charge 
and that on execution of the further charge the (sum) of rupees five thousand 
five hundred shall bo paid by the company to the Baja Bahadur as and by way 
of commission. In the event of the Baja Bahadur deciding not to make the 
further advance the said sum of rupees two lacs together with the original loan 
of rupees six lacs shall be repaid immediately with interest at seven per cent, 
per annum on the aggregate amount until payment together with interest at 
three and a half per cent, per annum on the said sum of rupees six lacs for the 
unoxpired term of the mortgage. ’ ’ 

Tbe said document was signed by two directors of the 
defendants and countersigned by the defendants’ Treasurers, 
Secretaries and Agents Messrs. Trienmdas Dwarkadas & Co. 

After making investigations the plaintiff decided to make 
the proposed advance to the defendants and signified his 
intention in a letter written by his attorneys dated the 9th 
of August 1909 to that effect, in which letter it was also stated 
that the balance of three lacs would be paid to the defendant!! 
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OB execntion of the deed of further charge and on the terms and 
conditions mentioned in the said receipt. 

A formal deed of further charge was then prepared by the 
plaintiff’s solicitors, but before its execution events occurred 
which prevented the matter being proceeded with and the 
defendants became insolvent. 

On the 10th of August 1909 the plaintiff was informed for 
the first time by a letter from the Manager of the Bank of 
India of the cash credit of the defendants wdth the Bank and 
of the undertaking given in respect of it. 

The receipt given to the plaintiff’ was at first stamped with 
a one-anna stamp but afterwards the plaintiff took stops to 
have the document stamped and registered as a charge on land 
and the document was registered on the 10th of September 
1909, a sufficient identification of the mill property being filled 
in by Dani for the purposes of registration. 

On the 17th of September 1909 the defendants were adjudi- 
cated insolvent and Mr. E. D. Sethna was appointed liquidator 
thereof. 


By an order of the Chamber Judge made in the liquidation 
of the defendants it was ordered that the liquidator should 
sell the properties mortgaged to the plaintiff and hold the sale- 
proceeds subject to the amount due to the plaintiff. 

On the 23rd of December 1909 the liquidator sold the said 
properties for the sum of Es. 15,25,000 and on the 10th of 
February 1910 the liquidator paid to the plaintiff the sum of 
Es. 6,49,024, being the amount of the claim of the plaintiff* in 
respect of the plaintifl’’s first mortgage of six lacs. 

The plaintiff thereon sued the defendants for a declaration 
that he was entitled to a charge on the balance of the said 
sale-proceeds for the sum of Es. 2,09,436-9-9, being the said 
advance of rupees two lacs and interest and for payment of 
the said sum. 

, ^ In their written statement the defendants submitted that 
receipt of the 5th of August 1909 did not effect a charge 
defendants’ property. The defendants denied that any 
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resolution had been passed by the defendants’ Board authoris- 
ing the creation of a charge or that a duly constituted Board 
existed at the date of the receipt. They also claimed that the 
defendants were precluded from creating a charge m favour of 
the plaintiff on account of the existence of a resolution passed 
by the defendants in favour of the Bank of India, notice of 
which should be imputed to the plaintiff through his munim 
Lam, who was also his nominee on the defendants’ boaid and 
through whom, as the defendants alleged, the loan from the 
plaintiff had been arranged, and who had notice of the resolu- 
tion. 

Jinnah, with him Stmngmcm (Advocate General), for the 
plaintiff. — The resolution of June 1907 came to an end in June 
1308. The loan was renewed and the Bank received the liquid 
assets of the Company as secmity. 

Equity takes that as done that ought to have been done. 
This is an agreement to give a legal mortgage and considera- 
tion is paid : therefoie there is an equity in favour of the 
plaintiff: In re Hurley's Estate^^K 

On the question of notice, (Contract* Act, section 229), the 
loan was transacted by the plaintiff, not by Dani. 

This is a charge created by operation of law. See Govind 
V. Parashram^^^ ; Eolroyd v. MarshaW\ 

Bahadurji, with him Setalvad, for the defendants. 

Lavae, J. In this case*some very interesting and important 
questions of law arise for consideration, and therefore it is 
necessary to set out accurately the facts as they are either 
admitted or proved, before entering into a discussion of the 
several points to be decided between the parties. 

The plaintiff, Raja Bahadur Shivlal Motilal, is a wealthy 
banker of Hyderabad (Deccan) who carries on an extensive busi- 
ness as banker, merchant and commission agent, through his 
munim and other servants in Bombay. The defendant is a 

{!) [1894:3 1 1. R, 488. (2) (1900) 2!5 Bom. 161. 

{S) (1861) 10 H. L. G. 191, 
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Joint Stock Company incorporated under the provisions of the 
Indian Companies Act of 1882 and is now in liqnidation. The 
principal director of the Company and the senior partner in the 
firm of its Secretaries, Treasurers and Agents was the late 
Dwarka-das Dharamsey, who, after perpetrating many daring 
financial frauds, on the 28tlj of August 1909 committed suicide. 
Immediately on the death of Dwarkadas a petition was 
presented to this Court, and by an Order made on the 83 st of 
August 1909 Mr. E. L\ Sethna was aicpoiiited provisionally the 
official liquidator of the Company. 


The plaintiff, Enja Bahadur Phivlal Motilal, had on the 15th 
of April 1 05 advanced to tiie Company six lacs of rupees and 
obtained a mortgage of the. Islills beloi^ging io the said Company. 
It appears that, wlii ] 0 the first mortgage was subsisting, the 
dcfendant-Company was in nc(‘d of more money, and its 
princiijal director and agent Dwarkadas app'roached the plaintiff, 
who hapi)ened then to be in Bombay, in thc^ beginning of 
August 19U9, and requested him to advance a further sum of 
five lacs of nijjees on the same bcims and conditions as the first 
advance of six lacs and offered to execute a further charge on the 
Mills property in favour of the plaintiff. When the proposal 
was made to him, the plaintiff said he would consider it. 


On tile 5ih of August 1909 D'^^^arkadas again a})proached the 
plaintiff* and represented to him that he w^as in urgent need of 
two lacs of rupees that day and asked the plaintiff to make 
that advance. The plaintiflls affairs in Bombay were then 
managed by his mvnhii Jcynarain Iiiduinal Dani. Under the 
terms of his mortgage^ of the 15th of April 1905, Exhibit A, 
the plaintiff was entitled to have a nominee of his appointed o 
director of the Company to look after his interests and, in 
terms of the agreement in the said mortgage contained, the 
plaintiff had nominated Jeynarain Dani to he such a director 
and he held that office till the 12th of July 1909 on which date 
he sent in a letter (Exhibit No. 28), resigning his office as such 
director. Dani consequently was not on the board of the 
defendant-Company’s directorate on the 5th of August 1909, 
when Dwarkadas pressed the plaintiff for a part of the proposed 
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loan of five lacs on a fui’tlicr charge of the Company’s property 
already mortgaged to him. 

Before acceding to Dwaikadas’s request, the plaintiff con- 
sulted Dani and asked him what he thonght of the matter, 
and Dani, alter some conversation with Dwarkadas, told the 
plaintiff that there was no objection to his making the second 
loan. On this the plaintiff agreed to advance two lacs of rupees 
on that day on certain terms and conditions which were 
embodied in a document which was submitted to the plaintiff’s 
Solicitor Mr. Bhaishanker on the plaintiff’s behalf and, on 
Mr. Bhaishanker approving of the doenment, the same was 
executed and handed over to the plaintiff and a snm of two lacs 
of rupees was on that day paid by the plaintiff to the defendant- 
Company, The defenclant-Company admits receipt of these 
two lacs of rupees and does not dispute its indebtedness to the 
plaintiff in that sum in addition to tho sum due under the 
mortgage. The document executed on the 5th of August 190J 
is Exhibit B in this case. The plaintiff contends that under 
the terms and jpro visions of that document, coupled with the 
events that happened thereafter, he is entitled to a charge on 
the mortgaged property of the defondant-Company and is 
entitled to rank as a sociirod creditor’ to ihe extent of two lacs 
advanced by him on the 5th of xingust 1905 and< interest 
thereon. The mortgaged property, the Mills belonging to the 
defendant-Company, w^ere, under the orders of this Court, 
sold on the 23rd of December 1909 for Es. 15,25,000. On the 
10th of February 1910 tho liquidator paid to the plaintiff, out 
of the sale-proceeds of the said properties, the sum of 
Es, 6,49,024-15-1 in full satisfaction of the plaintiff’s claim 
under his mortgage of the 15th of April 1905. The plaintiff w^as 
referred to a suit to establish his charge and the liquidator was 
ordered to hold a sum sufficient in his hands to satisfy the 
plaintiff’s claim for twn lacs and interest out of the sale- 
proceeds, should he succeed in establishing his charge. 

The main question in this suit therefore is whether the 
plaintiff is entitled to a charge on the defendants’ property, and 
to rank as a secured creditor, or merely to share rateably as an 
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ordinary creditor of the defendant-Gompany. The Company’s 
affairs were found to be in hopelessly involved condition on 
the death of Dwarkadas and the unsecured creditors are not 
likely to be paid anything more than a small percentage on 
the moneys due to them. 

The document of the 5th of August 1909 is by far the most 
important Exhibit in this case and I think it is desirable to 
set it out in extenso here. 


Bombay , 5th August 1909. 

Be Tetgumdas IiIills, Limited. 

Received from Raja Bahadur Shivlal I\Iol.ilal tlio sum of rupees two lacs for and 
on account of the above MilJh m part payment of the sum of rupees five lacs 
intended to he advanced by Raja Bahadur Sliivia] i\IoIiIal to the said Mills as a 
further charge subject to the following arrangoineiit, namely, that the Raja 
Bahadur will, after inspection of the Mills on or beiore j\tonday next, decide 
v^hether or not he will advance the said sum of rupees five lacs as a further charge. 
In the event of his deciding to make such advance, the Company will execute a 
proper legal deed of further charges to secure the sauI amount of rupees five lacs 
vsdth interest at 7 per cent, on the same terms and conditions as are contained in 
the original mortgage for rupees six lacs now subsisting m favour of the Raja 
Bahadur, subject to the modification that in the event of such further charge being 
executed the original loan of six lacs and tho further advance of rupees five lacs 
shall be repayable six years after the date of the further charge and that on 
execution of the further charge tho {:.uin) ol rupees five thousand five hundred 
shall be paid by the Company to Raja Bahadur as and by \vay o£ commission. 
In the event of Raja Bahadur deciding not to malic tho further advance tho 
said sum of rupees two lacs, together wmh the original loan of rupees six lacs, shall 
be repaid immediately with interest, at 7 per cent, per annum on tho aggregate 
amount until pajunont, together with interest at 84 per cent, per annum on the 
said sum of six lacs for the unexpired term of the mortgage. 

This document was originally stamped with one-anna stamp 
and bears the seal of the Company stated to be affixed in the 
presence of two of its directors, Dwarkadas Dharamsey and 
Mr. Visbvanatb P. Vaidya, who have signed the document, and 
is countersigned by the firm of Tricumdas, Dwarkadas & Co., 
the Secretaries, Treasurers and Agents of the defendant-Com- 
pany. After the advance of two lacs on the 5th of August the 
plaintiff had the Mills surveyed by a competent engineer in 
the employ of Messrs. Greaves, Cotton & Company and paid 
Mm Es. 600 as his fee for such survey and report. He himself 
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went round and saw the Mills and was satisfied that he would 
be quite safe in making a further advance of five lacs on 
the security of the Mills property. Accordingly he instructed 
his solicitors to address a letter to the defeudant-Company on 
the 9th of August 1909 intimating that he was prepared to 
lend to the Company the sum of three lacs, being the balance 
of five lacs w'hich was the amount the Company had asked him 
to advance on the security of their property. The receipt of 
this letter, Exhibit B, was, after some hesitation and difficulty, 
admitted by the learned counsel for the defendant who stated, 
at the end of the plaintiff’s evidence, that he was satisfied that 
the letter must have been sent and received by the Company. 
There is no doubt whatever that this letter was sent and must 
have been received by the defendant-Companj'. Assuming 
that there would be no difficulty whatever, the plaintiff’s 
solicitors prepared a formal deed of further charge and a fair 
draft thereof was made and sent to the Compan}' for its ap- 
proval on the 20th of August 1909. Exhibit M is the letter 
which accompanied the fair draft. To this letter there was 
no reply and it is quite obvious that at this time the Company’s 
affairs were in great confusion and Dwarkadas must have been 
in great mental distress. That the plaintiff’s solicitors must, 
about this time, have also anticipated difficulties and were on 
the alert to see that their client’s interests were safeguarded, 
is quite clear from the steps they took to secure their client 
as far as possible. On the 23rd of August 1909, after some 
negotiations with the Collector, they got the document, Exhibit 
B, stamped with a stamp duty of Es. 1,000-8-0 and on the 
following day, the 24th of August, they lodged the same for 
registration. It appears that they were faced with difficulty 
in having the document registered because it contained no 
description of the property. That description was added at 
the foot . of the document and was signed by the plaintiff’s 
munim Jeynarain Dani on the 1st of September 1909. Mr. 
Vishvanath 'P. Vaidya, one of the executing parties, admitted 
execution before the Eegistrar, and, on the 3rd . of September, 
Dwarkadas’s eldest son Tricumdas, a partner in the firm of 
TriCumdas Dwarkadas & Co., admitted his signature in the 
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name of his firm and lakir on, on tho 10th of September, 
afliiiilLed iiis Lite hitho'''s signal arc on the said doemnent and 
tho dociinnah tbern v/as dnly regislcL’ecl. 

Oil behalf of line painliii', hlr. Jiiinah, v,ho jia-s tbrongboiTt 
the) hc'anng expended inuch labour and aigiicd \eil'h groat skill 
and conspicuons Incidily, co'dondcd that even if the docnnient 
of the nth of- Angiist, Exhibil B, did 'nos itself creafo Oj cdiarge 
on tlic Mills property, that dconinenc, cciiplccl vrilh the letter of 
bho Osh of AngUbt UJG'J, ExhiLit Y, gave his elicnt an 'andonl'lcd 
charge on the said piopaity. He brn.od hi oontontion on the 
piinciplo that ccjniiy veil: as.-ajine .Lat vliat veas iiitondod to 
be done was dune and Unit, having regaid to his client’s readi- 
ness to advance tho balance iliree lacs of rupees and have a 
further charge cxccnlsd in bis favour, the defendant-Compaiiy 
must be Liken to have gp>cn a cbaigc, to the extent of the 
advance already made. 

As agaiiist this contention, Mr. Bahadurji has urged some 
very serious objections vviiicli recjuire to bo most carefully 
considered. The learned eonnsei contended tiiat no charge on 
the property of tho Company conld be created without cT reso- 
luLioii previously passed by its Board of Diioetors authorising 
tho croa-tion of such a charge, that no such resolution was 
passed previous to the exocntion of Exhibit B, tliat as a matter 
of fact fhei’e was no Board on the date when tho two lacs were 
j'ceeived and Exlhlut B was uxecuted, that tho doemnent itself 
docs not create a charge and was not intended to create a 
charge, and Lhat the Company was at that date labouring 
under an incompeteucy v/hicJi precluded them from giving or 
creating any further charge. It was further urged that this 
incompetency was w-ell knoven to the plaintiff’s muniin 
Jeynarain Dani, who was a director of the Company, as the 
nominee of she plaintiff (see Exhibit No. 21), and that the 
knowledge of Dani must be taken to bo the knowledge of the 
plaintiff and therefore, if the plaintiff made the advance with 
the presumed knowledge of this incoinpetcncy, he could not 
maintain his claim to the charge. There is no doubt that the 
directors passed no resolution authorising the creation of any 
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charge previous to the ^th of August 1909, when the plaintiff 
aclvaacecl the two lacs of rupees in question, and in my opinion 
there is also no doubt that on that day, the 5th of August 
1909, there was not a properly constituted Board of Directors 
of the defendant -Comp any. Article 90 of the Articles of 
Association requires that there should be not less than four 
directors and not more than seven, exclusive of the director 
ex ojjhio. Previous to June 1909 there were six directors of 
the Company,' — Dwaikadas, his son Triciimdas, Mr. Vishvanath 
P. Vaidya, Mr. Miiliaj Khatao, Mr. Pfarotam Morarji Goculdas 
and Mr. Jeynaiain Dani. On the 17th of June 1909 Mr. 
Mulraj Khatao wnote a letter from Poona resigning his office, 
and on the same day Mr. Narotam Morarji Goculdas in 
Bombay wrote to the same effect. On the 12th of July 1909 
Mr. Dani also sent in his resignation. It appears that Dwar- 
kadas succeeded in persuading Mr. Narotam to withdraw his 
resignation on the 4th of July and to make an endorsement to 
that effect on his letter. He evidently succeeded in persuading 
Mr. Mulraj, in spite of his resignation, to attend a meeting of 
the directors hold on the 23rd of Juljq which meeting was also 
attended by Mr. Narotam. Article 104 provides that a director 
may at any time give notice in writing of his wish to resign 
and, on the expiration of the fifteen days from the service 
of such notice or the previous acceptance of his resignation by 
the Board, his office shall be vacant. Mr. Mulraj never at any 
time withdrew his resignation, and, under the provisions of the 
Article 1 have jnst referred to, he must be taken to have vacat- 
ed his office fifteen days after the receipt of his letter by the 
Company, and he must be taken to have vacated his office on 
the 3rd of July counting the fifteen days from the 18th of June 
which was the day on which his letter from Poona must have 
reached the Company. Similarly, Mr. Narotam Morarji GocuP 
das's office was vacated on the 2nd of July, he having written 
his letter in Bombay and sent it to the Company on the 17th 
of June. So that on the 4th of July his withdrawal is of no 
use. Pie had ceased to be a director and it was not competent 
in him to withdraw the resignation which had previously 
thereto taken effect under the provisions of Article 104. 
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Taking therefore into consideration these three letters, 
Exhibits 26, 27 and 28, I find that on the 5th of August 1909 
there were only three directors — D\vaikadas, Tricumdas and 
Mr. Vaidj^a— and therefore there wa:. no piopeily constituted 
Board in existence. What the effect ot the absence ot a resolu- 
tion authorising the creation of a charge and the non-existence 
of a properly constituted Board of Diiectors of the defendant- 
Gompany has on the plainiiiTs contentions, I will discuss later 
on, after I have dealt with ihe question of the Company’s 
incompetence or disability oo cieafce any charge on the 5th of 
August 1909. 

The alleged incompetence of the Company is said to aiise 
from the following facts * — 

While the plaintiff’s mortgage of Lhe 5th of Apiil 1905 was 
running, the defeadant-Company seems to have been in want 
of more moneys, and Dwaikadas on behalf of the Company 
applied to Mr. Stringfellow, the Manager of the Bank of India, 
for a loan of three lacs of lupees. At a meeting of the Board 
of Directors of that Bank held on the 7th of June 1907 the 
proposal was considered and it was resolved that a fixed loan 
of three lacs be given at per cent, on condition that the 
Company agrees not to further moitgage or charge ihe property 
of the Mills during the currency of the loan'' See Exhibit 
No. 9. 

At a meeting of the Board of Directors of the defend ant-Com- 
pany held on the 11th of June 1907 the Bank’s resolution was 
considered and it was resolved that the condition which the 
Bank sought to impose on the Company should be accepted 
and that the Chairman be authorised to give to the Bank a letter 
of undertaking in terms of that condition. See Exhibit No. 22. 
This acceptance was communicated to the Bank by a letter 
dated the 11th of June 1907, Exhibit No. 11, written on behalf 
of the Company by Tricumdas Dwarkadas & Co., the Secretaries, 

, Treasurers and Agents of the Company. A promissory note, 
It ^Khibit No. 10, in favour of the Bank was duly executed on the 
date. A copy of the resolution was also sent to the Bank. 
The wording used in the resolution passed by the Company 
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differs sliglitly in phraseology from the resolution of the Board 
of Uiiectors of the Bank, The Company resolution recites that 
one ol the terms of the loan was that the block piopoity of the 
Company was not to be further encumbered beyond the mort- 
gage for SIX lacs in iavoui of Baja Bahadur Shivlal Motiial, so 
long as the loan fiom the Banl toas not paid off. It was the 
original intention of the paities that the Company should 
pass a letter of undertaking to this olfect in favour of the Bank 
and the Company authorized the Chaiiman of the Board of 
Directors to give such letter of nndeitaking. In his letter of 
June 11, 1907, Exhibit Xo 13, Mr. Stiingfeilow writes that the 
draft letter of urdcitakuig contempljtcd between the parties 
would be forwaided to the Compaii}' as soon as it ivas ready. 
As a matter of fact, howcvei, the letter of undertaking was 
never drafted by Mr Stiingfeilow, was never sent to the Com- 
pany, and was never excciit d b} the Chaiiman. The Bank 
seemed to ha^m b^en quite shisiied with iho resolution passed 
by the Company Alih nigh ilio piomissoi^ note was, in form, 
payable on demaiiO the unci cist and mg between the paities, as 
appears tiom Exhibit Xo 2‘2, was that the loan should bo for a 
fixed period of one -^ear. It seems that when the period of 
the loan Avas about to expire, the defend uiUCompany was un- 
able to pay off the loan, and a few cla}& before the 11th of June 
1908, which wxis the due date for repajxXient of the loan, 
Dwaikadas approached Mr. Stiingfeilow and asked that the 
loan might be ici owed for another year. Tiffs proposal was 
placed befoie the Boaid of Pircctois of the Bauk ac their meet- 
ing of the 3rd of June 190b and Exhibit Xo. 11, the minutes of 
that meeting, record as follows : — “ Tricumdas Mills fixed loan 
of throe lacs due 11th Juno now running at 6^ per cent. 
Eenewnd requested. Ecsolved: — licnew at 7 per cent, if 
possible ; if not, at same rate.” 

The loan, as appears from Exhibit No. 20, the fresh promis- 
sory note executed by the Secretorics, Treasurers and Agents of 
the Company on the 11th of June 1908, was renewed at the 
same rate of inteiest and, although as in former case the note 
was payable on demand, it was understood between the parties 
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that the renewal was for another year. This is clear from 
Circular No. 72 issued by Tricumdas, Dwarkadas & Co. on 
the 12th of June 1908 to the directors of the Company in which 
it is stated that a renewal of the loan had been arranged for a 
year certain. This arrangement made by Drvaikadas with the 
Bank was confirmed at a meeting of the Companj’s directors 
held on the 6th of August 1908, see Exhibit No. 24. At the end 
of the second period, the clefendant-Company was again unable 
to repay the Bank of India loan, and Dwarkadas in an undated 
letter, Exhibit Y, which seems to have been received by 
Mr. Stringfellow on the 2nd of June 1909, asks him to renew 
the loan falling due on the 11th for another year. Dwarkadas 
however saw Mr. Stringfellow two or three days before the 
due date and told him that he “ did not want the renewal and 
that he was going to arrange to pay off the loan.” 

Mr. Stringfellow says that from Dwarkadas’s conversation 
on that occasion he “ gathered that he was arranging to obtain 
a loan on the second mortgage of the Mills from Shivlal Moti- 
lal and was intending to pay off the Bank from that loan.” 

Mr. Stringfellow waited till the 11th of June 1909 when the 
loan fell due and, as no payment was made, he became anxious 
about the safety of his money. On Sunday the 13th he called 
upon Dani at his bungalow^ and reminded him of the resolution 
passed in 1907 when the loan was first made. Dani seems to 
have given him no satisfactory answer and thereupon he saw 
Sir Sassoon J. David, the Chairman of the Board of his Bank’s 
directors. Sir Sassoon two or three days after the interview 
handed to Mr, Stringfellow a letter from Dw^arkadas, dated the 
13th of June 1909, Exhibit No. 15. In that letter Dwarkadas 
states that the Tricumdas Mills are not secondly mortgaged 
to anybody nor has any undertaking not to mortgage been 
given to anybody except the Bank of India and, as to the Tri- 
cumdas Mills loan, he says it was then under certain negotia- 

' 3 and ha would pay off the same within a fortnight. The loan 
ever was not paid off within the fortnight. On Mr String- 
1 %, at the expiration of the fortnight, making a demand for 
payment, Dwarkadas again saw him and asked for three 
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months' time for the repayment of the loan. The directors of 
the Bank of India at the Board meeting of the 30th of June 
1909 resolyed that the amount due may be renewed for a 
further period of three months on the same terms as the pre- 
vious loan with the addition of a full legal lien to be given to 
the Bank on all the stocks in process." 

The Company agreed to give the further security required and a 
document, Exhibit T, was executed m pursuance of that arrange- 
ment on the 23rd of July 1909. About this time rumours as to 
the financial condition of Du arkadas and his Mills of a disquiet- 
ing nature evidently reached Mr. Stiingfellow and made , him 
more anxious, and his letter, Exhibit U, dated the 26th of July 
1909, addressed to the Agents of the defendant -Company gives 
clear indications that for the first time he woke up to the fact that 
the resolution which was passed on the 11th of June 1907 had 
never been either passed again or confiimed on two subsequent 
renewals of the loan. Making the return of the old promissory 
note passed by the Company a pretext for writing, he, in that 
letter, recapitulates the securities which the Bank held and 
amongst such he mentions the resolution of the 11th of June 
1907, and ends the letter in the following words : — Please 
confirm the resolution as of this date Its terms are that the 
block property of the Company shall not bo further encumbered 
beyond the mortgage of six lacs in favour of Eaja Bahadur 
Shiviai MotilaJ so long as the loan from the Bank of India 
Limited is not paid off." No reply was sent to this letter and 
Mr. Stringfellow’s anxiety became more tense and on the 31st 
of July 1909 (Exhibit V) he addressed a peremptory reminder 
in the following words : — I have not yet received confirmation 
of the resolution referred to in my letter of the 26th instant. 
Please give this letter your attention forthwith." 
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Even this fails to bring any response, and on the 5th of 
August 1909 Mr. Stiingfellow again wiites another letter, 
Exhibit W, in which he says : With reference to my letter of 
the 26th ultimo, I have not yet received confirmation of the 
resolution and shall thank you to send the same early." 

D 1085—8 
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This also brings no response and in the meanwhile on the 
same day Dwarkadas obtained from the plaintiff two lacs of 
rupees under the circumstances which I have set out in the 
early part of this judgment. On the 10th of August 1909 Mr. 
Stringfellow addresses a private and confidential letter, Exhibit 
0, to the plaintiff in which he states that he was informed 
that the plaintiff bad agreed to give a further advance to 
the Tricumdas Mills on 'mortgage. He draws the attention 
of the plaintiff to the resolution of the 11th of June 1907 
and informs him that a sum of Es. 3,51,837-11-6 is due by the 
Company to the Bank and intimates that that sum must be re- 
paid to the Bank before any further mortgage could be executed. 
The plaintiff’s solicitors on the 14th of August inform Mr String- 
fellow by their letter. Exhibit No. 4, that their client had 
already agreed to advance five lacs of rupees on a further charge 
of the Company’s property which had already been mortgaged 
to him and that in pursuance of that agreement he had paid 
two lacs on the 5th of that month in part payment of the five 
lacs, and further intimate that their client had agreed to pay 
the balance as soon as the Company should execute a deed of 
further charge in his favour. Some further correspondence of 
no importance takes place between Mr. Stringfellow and the 
plaintiff’s solicitors and nothing of importance happens till the 
28th August when Dwarkadas committed suicide and immedi- 
ately thereafter the Company was taken in liquidation. 

The facts I have set out above are based entirely on the 
documentary evidence recorded in the case and on the evidence 
given before me by Mr. Stringfellow. That evidence is distin- 
guished by great candour and I accept the story told by Mr. 
Stringfellow as a correct and accurate version of all that took 
place from the time negotiations were opened by Dwarkadas 
with him for the loan in dune 1907 up to the time of his 
death. On those facts arise the questions for consideration 
, whether, on the 5th of August 1909, when the plaintiff advanced 
lacs of rupees to the defendant-Oompany, the resolu- 
jlpoii pf the 11th of June 1907 was subsisting and in force, or 
iit.had exhausted itself at the expiration of the fixed 
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period of llie loan first made by the Bank, and secondly, assum- 
ing that the resolution was m force, whether the defendant- 
Company can by reason of such resolution successfully plead 
its own incompetency to give a charge on the 5th of August 
1909. 

After a careful and anxious study of the documents I have 
referred to above and of the evidence given by Mr. String- 
fellow, I have come to the conclusion that the resolution origin- 
ally passed on the lltli of June 1907 was exhausted at the end 
of the twelve months That was the period agreed npon 
between the parties as the period of “ the currency of that 
loan,” and that was the period at the end of which the Bank 
was to be paid otf. If no new arrangement had been made and 
the defendant-Oompany had committed default in payment 
the resolution would have continued to be in toice till such 
time as the loan was paid oh. But alter the period of cur- 
rency of the loan as agreed upon between the parties had 
expired, the Bank chose to enter into a fresh agreement with, 
the Company and the renewal of the loan was attempted by 
the Bank to be at a higher latc of interest but w’-as eventually 
agreed to be at the same rate, and under those circumstances 
the renewal of the loan, as it is called, must be treated as a 
fresh transactiou bewcen the parties. Not to further charge 
or mortgage the Company’s property during the second period 
of the loan was not a term imposed upon the Company or 
insisted on by the Bank. When, again, the loan was renewed 
on the 30th of June after default had been committed in pay- 
ment at the expiration of the second period and the fortnight 
beyond the expiry of that period, the Bank imposed other 
conditions and insisted on having the security of the liquid 
assets of the Company and actually obtained an agreement 
giving them a hen on certain property of the Company : the 
Bank never referred to or insisted on any resolution not to 
further charge or mortgage the Company’s block property. It 
is possible, as Mr. Stiingfellow says, that there was in his mind 
an impression that the original resolution was in force all the 
time, but if that was his impression, in my opinion, tho 
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impression was an erroneous one, and the conclusion to wliicli I 
have arrived at is that the original resolution of the Company 
came to an end when the Bank entered upon negoliations for 
the renewal of the loan and agreed to renew it in Juno 1908. 
That some such apprehension entered the mind of Mr. String- 
fellow himself, when he found that the Mill was in difficulties, 
is abundantly clear from his letters. Exhibits U, V and W. 

It seems to me, however, that this question as to whether 
the resolution was or was not in existence and in force on 
the 4th of August 1909, is of secondary importance when 
the next question is taken into consideration, namely, 
is it open to the defendant-Company to plead its own 
incompetency to defeat the plaintiff’s claim to a charge ? I 
am now assuming, for the purposes of considering this question, 
that either on the 5th or 9th of August the plaintiff did obtain 
a valid charge on the Company’s property. Whether he did 
or did not is a question that I propose to consider later on, but 
I will approach the consideration of the light of the Company 
to plead this incompetency on the assumption that a charge 
was validly created. Assuming that the resolution not to 
further charge was in existence and that the defendant- 
Company, in breach and violation of their ageement not to 
further charge, had given a charge to the third party, it is 
possible that the Bank may have been entitled to plead the 
Company’s incompetency against that third party and to ask 
that his charge may be postponed till such time as the Bank’s 
debt was paid off. Very nice questions of law would then arise 
between the Bank and such third party, but can it be permis- 
sible to the defendant-Company to say, “we committed a 
breach of our undertaking and in violation of our agreement, 
we gave a charge to a party which we were not competent to 
do. Therefore the charge must be defeated.” To entertain 
such a plea and to allow the Company successfully to urge such 
a contention would be to encourage a fraudulent and defaulting 
tpaarby to plead its own wrong and its own misconduct in order 
^efeat a claim against itself. Under that resolution, the 
Bank of India may have had its rights and its remedies but the 
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Bank filed a suit against tbo Company and with knowledge of 
the plaintiff’s claim to a charge deliberately loft him out of their 
suit. In that suit they have been content to take a consent 
decree and Mr. Stringtollow told the Court that he hoped the 
whole of his Bank’s claim would be satisfied. In any event for 
the deficit, if any, after the realization of the Bank’s securities, 
the Bank has chosen deliberately to rank with the unsecured 
creditors of the Company. In my opinion it would be in the 
very highest degree iniciuitous to allow the defendant-Company 
to plead its own incompeteney, its own wrong, its own breach 
of undertaking, in resisting the claim of the plaintiff, if the 
plaintiff’s claim is a just one, and I hold that, own in the 
assumption that the resolution of the 11th of June 1907 was 
in force on the 5th or the 9tii of August, the incompetency 
imposed tlieroby on the Company cannot be pleaded by the 
defendant-Company in its own favour and against the plaintiff. 

It was further urged that the plamtiil must be taken to have 
knowledge of this incompeteney and that, if for no other reason, 
for that alone he is not now entitled to make the claim he makes 
m this suit. The plaintiff has given his evidence before me. His 
evidence is very clear and very emphatic and I have no reason 
whatever to disbelieve thnj single material statement that he has 
made to me in the course of his evidence. He denied that he had 
any knowledge whatever of the Company’s undertaking by its 
resolution of the 11th of June 1907. I accept his denial and it is 
to be noted that the learned counsel of the defendant-Company 
has not argued that the plaintiff had any actual knowledge of 
the Company’s alleged incompeteney. What was argued before 
me was that his 7 imnim Dani was on the Board of Directorate 
of both the Bank of India and the defendant-Company and that 
he at all events knew of tho resolution and his knowledge 
must be taken to be the knowledge of the plaintiff. It is a 
significant fact that neither the plaintiff nor the defendants 
called Dani as a witness, and therefore I am unable to say with 
any degree of certainty whether ho withheld this dnformation 
from the plaintiff from corrupt motives, or whether he was 
under the impression that the resolution had exhausted itself at 
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the end of the first year oi the loan. That he conld not have 
foi gotten that a resol at ion to that eflect had been passed is 
clear from the fact that Mr. Stringfcllow on the 13th ol June 
1909 drew his attention to such a resolution having been pass- 
ed. Whatever may have been his opinion as to whether the 
resolution was or was not in force, it was clearly his duty, 
when he was consulted by his master on the 5th of August, to 
have told him that in 1907 the Company had undertaken not 
to further mortgage their property and that the Bank ot India’s 
loan was still subsisting. That he did not communicate this 
information to the plaintiff is beyond all doubt, for, if the plain- 
tiff had the slightest notion that such a resolution had been 
passed, he never would have risked such a large sum of money 
without further enquiry and without himself seriously consider- 
ing and consulting his solicitors as to whether he should or should 
not make the advance. Dani was specifically asked by the 
plaintiff whether there was anything against his advancing the 
two lacs of rupees, and Dani in clear and explicit terms told 
the Eaja that there was no objection to lending the two lacs 
of rupees. He repeated that statement to Mr. Bhaishanker, 
the Baja’s solicitor, who attended to this matter on his behalf. 


Taking all the surrounding circumstances and the proba- 
bilities into consideration I am reluctantly forced to come to the 
conclusion that Dani, whose duty it was to tell his master that 
a resolution had been passed by the Company quite indepen- 
dently of his belief as to whether it was then in force or not, 
deliberately suppressed this information from the plaintiff from 
corrupt motives. Dwarkadas on that day was evidently in 
sore distress for want of moneys. His need was urgent and 
immediate. When he applied to the Eaja for part advance of 
the contemplated loan of five lacs, the Eaja told him to bring 
his munim to him, Dwarkadas then approached the munim. 
Even while the Eaja was questioning his munim, he says 
I^warkadas and Dani had some conversation amongst them- 
and Dani then said there was no objection to make the 
of two lacs. The conviction forced on my mind is 
Dkni deliberately omitted to inform the plaintiff about the ' 
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passing of this resolution dishonestly, and that such dishonesty 
must have been the result of his coiruptiou at the hands of 
Dwarkadas. 

Under those circumstances and also having regard to the 
fact that this was a transaction which -was negotiated directly 
between the defendant-Coinpany’s agent and the plaintiff 
and not between the Company’s agent and the plaintiff^s 
mimim, the provisions of section 229 of the Indian Contract Act 
cannot be made applicable and the plaintiff fixed vvdth the 
knowledge of the alleged iiicompetency of the defendant- 
Company. 

The English Law on this subject, as the result of the authori- 
ties on this head, is summed up in one short paragraph in 
VoL I of Halsbury’s Laws of England at page 21G, where it is 
stated as follows : — 

“ Moroovci, wlioio the cigcut, though, acting on hi-, piiiioiparb bohdlf m some 
trail action 111 \\hioh hi-. kuowM go would oth-^iwi-^o be imputed to hio principal, 
takob part iii any fiaud or misfea'.axiCw iganibfc thi piiucipal, the pimcipal is not 
hound by the agent’s knowledge of such friul or misleasaiicc ” 

It is clear to my miud that in this iastance Dani, in concoal- 
iag the informatiou -which he clearly had from his master, 
was guilty of fraud and misfeasance against the plaintiff, and 
the plaintiff cannot possibly be held to have information and 
cannot be fixed -with knoivledge of things which were fraudu- 
lently concealed from him by his agent. 

The net result therefore is that I find, in the first instance, 
that the resolution, on which the contention of the Company’s 
incompetency is based, had exhausted itself on the 11th of 
June 1908 and that it was not in force on the 5th of August 
1909. I also hold that the plaintiff when he advanced the two 
lacs of rupees to the defendaut-Company had no knowledge 
whatever of such a resolution having been passed, that such 
knowledge was fraudulently concealed by Jcynarain Indumal 
Dani from his master, and that his master, the plaintiff, could 
not bo fixed with the knowledge which had boon from corrupt 
motives withheld from him, 
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I further hold that even if the incompetency had existed as 
alleged, the defendant-Company can, tinder no circumstances, 
be permitted to plead the same in derogation of the rights 
and claims of the plaintiff, if he is able to establish any, to a 
charge on their property, 

I will now proceed to discuss the effect of my findings, that 
on the 5th of August 1909, when Exhibit B was executed, the 
!3oard of Directors of the defendant-Company was defective, 
in that there were only three directors instead of the minimum 
four, as required by the Articles of Association, and that 
previous to the execution of this document no resolution had 
been passed by the defcndaiit-Compaiiy's Board of Directors 
authorising the creation of a charoc These undoubtedly are 
irregularities. The qiiedion is, do tbtso irregularities invalidate 
a charge m favour of third parties without notice of such ir- 
legiilarit'es and entitle ilie dclendant-Company to plead the 
irregularities of their own Board of Directors as a bar to the 
successful establishn cut of a claim against themselves? 

I will discuss these questions again on the assumption that a 
valid charge was ci eated in favour of the plaintiff. A closa 
study of the authoriiks establish Ixword all doul t that in Jaw 
neither the w^ani of a resolution nor (he defeei in the J’oaid cf 
Directorate can affect acKerndv tbe lights of ihiul paities who 
have no knowledge ot ibe exjei;.rcc oi such iiifirmdics. The 
authentic s on ibe sub]eet are both clear and conclusive. It is 
not n< cessary to go back fuither than the case of Boyal 
British BanJc v Tiirquancl In that case tlie deed of 
settlement of a Company provided that the directors might 
borrow on bonds such sums as should from time to time by a 
general r( solutiun of the Company be authorized to be borrow- 
ed. It was averred that there had been no such resolution 
authorizing the making of the bond in that case. Lord 
Campbell, in delivering the judgment, says (p. 259):— 

this oaso the bond sued upoa n allowed to be midfr the seal of the 
3 .... A jpnwa facte case therefore is niado for the plaintifs , . 

i on the face of the bond or condition. . . If no illo- 

(1) {IBM) 5E &B. 2^8. 
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gality w ^ho-s\n as against the pxrty vith whom the directors contract nnder 
the seal of the Company, excels of ant out is a matter only between the 
dnoctorb and the share-hold ti '5.” 

The Court m that case gave judgment for the plaintiffs. 
This case went on appeal to the Exchequer Chamber, and that 
Court in its judgment says (p. 332) . — 

“We may now take for gianted that the dealings with these Companies aie 
not like dealings with othei paitneibhips, and that tho parties dealing with them 
aie bound to lead the statute and the deed of settlement. But they are not 
bound to do moie. And the paity heio, on leadmg the deed of settlement, would 
find, not a prohibition from hoiiowing, hut a pcinnssion to do so on ceitam 
conditions. Finding that the authority might be made complete by a resolution, 
he would have a light to mfei the fact of a lesolution authorizing that which on 
the face of the document appealed to ho Icgmiately done.” 

The whole Court concurred in confirming the judgment of 
Lord Campbell in the Court of the Queen’s Bench ; and this 
case has been consistently followed and referred to with 
approval in every subsequent case where the same question 
has arisen^^h 
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In In re Land Ciedit Company of h eland. ExpaHe Overend^ 
Gtuney, d GoS^\ Lord Justice Selwyn discussing the same 
question observes (p. 469) . — 

“If, on tho othei hand, as in the ca^c of Boyal BiitisU Bmik Tici , 
the dirtctois ha’so povu and a thoiity to bind the Companv, but ccitam 
prehminariGS aio lequiicd to be gone thiough on the pait of the Company before 
thit powti can be dul} cAcici''Cd, then the pci'^on contracting with tho directors 
IS not bound to see that all thc'-o piohmmaiies ha^e been observed. He ib 
entitled to piesumo that tho diicctois aie acting lawfully in what they do. 
Tliat IS tho ic^ult of Loid CampheJi’s judgment in Boijal B7ttish Bank v. 
Tm That case . . . may now, I think, be consideied as a loading authority 

applicable to cases of this description, and, so fai as I am aw aie, it has ne\er 
been quebtioncd.” 

Ill In re County Life Assurance Company^^\ a Life Assur- 
ance Company by its Articles of Association appointed a 
Managing director, but the directors, who were named in the 
Articles and signed the Memorandum of Association, refused 
to act and passed a resolution that the Company should not 
carry on business or allot shares. Notwithstanding this reso- 

(1) (1856) 6 E & B 327. (3) (1B66) 5 E. & B. 248. 

(2) (1&69) L. B. 4 Ch. iCO. (4) (1870) L R. 5 Cb 288. 
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lution, the Managing Director and one of the share-holders 
persisted in carrying on business at the registered office of the 
Company and allotted shares and appointed directors. The 
Court, affirming the decision of the Master of the Eolls, held 
that a policy which a stranger effected at a Company’s office 
and which was signed by three of the cle facto directors and 
sealed with what purported to be the Company’s seal, was 
binding on the Company. Lord Justice Giffaid in the course 
of his judgment says (p. 293) — 

I take the law, as deduced fiom the autlioiitie , to he pi imly this • In the 
fireplace, a strhngeimuat ho taken to hue it id the Geiuial Act iindci winch 
the Company is nicoipoiated, and aho to have icad the aiticlcs of association , hut 
he lb not to he taken to ha\ e load anj thing moie, and it he kiio^^ & nothaig to the 
contiaiy, he has a light to assume as against the Company that all matters of 
mtcinal management have been dul> complied wAh.” 

The case of Md/ioiiy v. East Holy fold Mining Gompam/^'> 
goes even fuithcr than the previous cases I have referred to. 
Here an individual, with some friends and dependants of his, 
started a Company called a Mining Company. Memorandum 
and Articles of Association weie registered, subscriptions were 
obtained from poisons becoming shaie-holdeis, and these 
subscriptions were paid into a bank. The bankers received 
a formal notice signed by a poison, ulio described himself as 
a Sccretaiy of the Company, that the} w’cre to pay cheques 
signed by “ either two of the following thiee diiectors ” and 
countersigned by himself in accoidance with a “resolution 
passed this day.” The hankers fiom time to time, while the 
business of the Company appeal cd to be going on, received 
cheques signed and countci -signed as desciibed and duly 
honoured them. When the fund had been almost entirely 
drawn out, the Company was ordered to be wound up. It then 
appeared that there never had been a meeting of the share- 
holders nor any appointment of diiectors or of the Secretary 
(but that the persons who had got up the Company had treated 
themselves as directors and Secretary and appropriated the 
t|»teys obtained from the subsciiptions. The liquidator 
attempted to recover from the bankers ibe amount of the 


(l) tlS75j L, E. 7 H. L SG9. 
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cheques which they had paid, and the Court held that the 
bankers wore not liable to pay to the Official Liquidator 
the moneys they paid against the cheques fraudulently drawn 
on the bank. Lord Hatherley, in the course of his judgment, 
observes (p. 893) : — 

“ On the one hind, it 1.3 settled by a seiios o£ decisions, of which E)mst v. 
Nicholh'l) 1 ^ oiiQ and. Royal Bi dish Da v. Tii^jq'^iancU^^ Sb lUei one, that tho,c 
who deal with doi it Stoch Companies are bound to t ike not ce of that which I may 
call the external po-iition of the Company E\eiy Joint Stock Company ha? its 
memoiandimi and ai ticks of as'^ociation , o^ciy Joint Stock Company, or neaily 
oveiy one, I imagine . . ,, has iCo paitncrdnp deed nndei which it acts. Those 

aiticlo*: of a^^'Ociation and thit paitnei»hip deed aie op«n to all who cuc minded 
to lia\e any dealings what-50o\ Cl with the Company, and tho^e who so deal with 
them must he affected with notice of all that is contained m tho»e two doomiients. 
After tliat, the Company ontaiuig upon its husiiio^s and dailmg with per^on^ 
external to it, is suxiposed onit^ part to have all tho^e powers md authoiitios which, 
b;y its aiticle^ of a sociition and bj it'^ died, it appeals to possess ; and all that the 
dircctoi', do with icfoionce to what I inav ciU the indoor mmagcinciifc of their 
own ooncGin, is a tiling known to them and known to them only ; subject to this 
observation, that no pei-^on doiling wnth than ha^ a light to mpposo that anything 
has been or can bo done that IS not peiniitteJ bv the aiticles of association or b/ 
the deed ’ ' 

Lord Chelmsford, referring to the statement in the letter 
that a resolution had been passed, says (p. 890) • — 

I do not think that the liankois receiving tins letter weio houi d to go msido the 
office^ of the Company, to sati^f) thomsekes that it had boon so passed.” 

Many of the remarks made in the course of the judgments 
of their Lordships in this case, notably the remarks of Lord 
Hatherley on the duties of shareholders in cases of the kind 
under discussion, are very apposite and peculiarly applicable to 
the circumstances of this case. The authorities are equally 
clear and equally conclusive in cases where the irregularity 
consists of want of a properly constituted Board of Directors 
or want of quorum at meetings and is pleaded as a bar to the 
establishment of claims against the Company. 

In Ifi re Scottish Petroleum Gompany^^\ the Articles of 
Association of the Company in question provided that the 
number of directors should not be less than four and it was 

(2) (1855) 5 E & B. 248. 

(3) (1883) 23 Oh. D. 413. 
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further provided that two directors should foim a quoium. 
Shares were allotted to certain parties when there was not a 
Board of four directors in existence. The Court however 
held that although there was not a Board of four Directors, 
the quorum of two was competent to allot shares 

In another case, Goimtij of Gloucester Banh v. Budry 
Mertlujr Steam and Souse Coal Golhery Gompany^^\ it appears 
that the directors of that Company had power under their 
Articles to fix the number of directors which should foim a 
quorum. By a resolution they fixed three as a quorum. A 
meeting of directors, at which two only wore present, 
authorized the Secretary to affix the Company’s seal to a 
mortgage which was accordingly done by the Secretary in the 
presence of the same two directors. It was held that as 
between the Company and the mortgagees, who had no notice 
of the irregularity, the execution of the deed was valid. Lord 
Halsbury observing, in the course of his judgment, that persons 
dealing with Joint Stock Companies were bound only to look 
at what one may call the outside position of the Company. 

In the case of B%cjgerstaf\, Bowatfs Wharf, Limited^^\ the 
question arose as to whether certain securities were validly 
hypothecated, and there it was held that persons dealing hona 
fide with a Managing Director were entitled to assume that he 
had all such powers as he purported to exercise, if they are 
powers which, according to the constitution of the Company, a 
Managing Director can have. Lord Justice Lindly observes 

(p. 102) 


Heio tlie aiticleb enabled the diieotois to give to tho nninagnig diieoior all 
the powers of the diiectois. . , . The peibons dealing ^vxth him must look to 
the aitielos, and see that the managing diiector might have power to do what he 
purports to do, and that is enough for a person dealing with him hon fide* It is 
settled by a long string of authorities that, \\here direotois give a- security vhich 
according to the articles they might ha\ o power to give, the peison taking it is 
mtitled to assume that they had the power.” 

I ^ Another case, In re Bank of 8yria^^\ is again very mnch in 

rHlfoirLt on this question. The Articles of Assooiation of the 

a) [1895] 1 Ci. 629. (2) [189C] 2 Cli. 93. 

(3) [1900] 2 Oh. 272 : [1901] 1 Ch. 115, 
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Company provided that the number of members of the Council 
of Administration which was vested with powers to conduct 
the affairs of the Company should not be less than three, and 
that the Council might determine the quorum necessary for 
the transaction of the business. It was there alleged that the 
Council had passed a resolution fixing the quorum at three. 
The number of members of Council, however, becamo reduced 
to two, and the question arose whether a resolution passed and 
security given by two members of the Council in favour of 
persons who had no knowledge or notice of the irregularity 
was or was not valid Mr. Justice Wright held that not- 
withstanding this irregularity, the security given was valid. 
The case, Li re Bank of Stj) went to the appeal Court 
where the judgment of the lower Court wa^? affirmed on this 
point, Lord Alverstone, Lord Chief Justice, observing that he 
thought that the authorities to which Wiight J. had referred 
in his judgment, as showing that an objection such as was 
taken to the irregularity of the proceedings v/ould not affect 
third parties, truly represented the law and that if the defect 
in the number of directors were the only objection, there could 
he no doubt as to the claim being valid. 

This doctrine appears to have been follov/ed m an earlier 
case, where the question was not one of more irregularity 
but one of active fraud on the part of the agent of a Company. 
This is the case of Shaw v. Port Philip Gold Mmmg 
Gompamf^K It appears in that case that it was the duty of 
the Secretary of the Company to procure the execution of 
certificates of shares in the Company with all requisite and 
prescribed formalities and to issue them to the persons entitled 
to receive the same. By a resolution of the directors of the 
Company it was provided that certificates of shares should be 
signed by one Director, the Secretary and the Accountant. The 
Secretary issued one of such certificates which was in the 
usual and authorized form and sealed with the Company's 
seal, but the signature of the director appended thereto was a 
forgery and the seal of the Company was in fact affixed thereto 

(1) [1900] 2 Ok. m : [1901] 1 Oh. 115. (3) (1884) 13 Q, B. D. 103. 
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AvithouL Uio autiionty of the (liroclors. The Com any refused 
to rc^istei the plaintiff as owner of tlio shares Lut the Court 
held that the Company were estopped by the coutificato issued 
by tlieir Rocrotary from clisp^iLing thvO plaintiff’s title to 
the shares. Mathews J., in concurriiig A\ith tlie iiidginciit 
delivered by Stephen J., says (p. 108) * — 

“ I ain of UiG samj opmioii, OD Uio tlira tliG Cornpuiy is io^pon-i])lo for 

tlic iwiTd GOiiii’'! luted Iv. its iigcuu Yiliilo aotiug \MbliLii tiiG ordnini}' scope oP Ik-, 
employ incut.” 

The last case I will refer lo, and in date it is the latest, is, if 
anything, far stronger than tine casjs I liivo hither!') discussed. 
In that case of Biibcn v Great Finr/all GonsoU^JafodB^ the 
facts vrere that iiie plaintiffs advanced in grjod fair,h a sum of 
money which they had borrowed fLom their baifncrs to the 
Secretary of the defend anc-Company for their OAvn purposes 
on the security of a share cerlificato issued to them ])y the 
Secretary which in accordance wdth the Articles of Association 
of the Company purported to be signed by two directors, to 
bear the Compaiij’s seal, and lo bo countersigned by the 
Secretary It turned oat as a matter of fact that the signatures 
of the directors Avoro forgeries, and tliat the seal had boon 
fraudulently affixed by the Secretary AAitliout any authority 
from the cleffuidant “Company. The defeiidant-Oompay resisted 
an application to register the plaintifL’ bankers in their Ix^oks 
as the owners of the sliares. It Avas hold, on the authority of 
the case of S’^icno v. Pojt BliUip Gold Milling Gompamj^^^ that 
the dofendant-Oompany AA-'cro estopped by the certificate issued 
by their Secretary from disputing the right of the plaintiffs 
to have tho names of their bankers registered as owners of 
the shares. 

On these authorities it is impossible to hold that in this case 
if the plaintiff Eaja Bahadur Shivlal Motilal acquired a chargo 
on the property of the defendant-Company, that that chargo 
is invalid and not binding on the Company^ because, at the 
time the charge was given, the Board of Directors had not 
passed a resolution authorizing the creation of such charge 


(1) [1904] 1 K. B, 650. 


(2) (1884) 13 Q. B. D. 103. 
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and by reason of there being not at that time in existence a 
Board of Directors propeily constituted, according to the 
requirements of the Ai tides of Association. The plaintiff and 
his legal advisers assumed, as they had a perfect right to 
assume, that what was being done was rightly and legitimately 
done and that all the requirements for the execution of the 
document, which was executed by the Managing Director and 
another Director ot the defendant-Company and countersigned 
by the firm of its Secretaries, Treasurers and Agents and bore 
the Company’s seal, had been duly complied with, previous to 
the execution of that document. The plaintiff and his solicitors 
had no knowledge whatever that the Board of che defendant- 
Oompany’s Directors was defective for want of the minimum 
number of directors required by the Articles of Association, 
The plaintiff’s solicitors had a perfect right to assume that the 
requisite resolution was previously passed and that everything 
that was done W’'as done legulaily and properly. The first 
time that the plaintiff’s solicitors seem to have a suspicion of 
irregular proceedings on the part of Dwarkadas v^as after 
Mr. Strmgfellow’s letter to the plaintiff on the 10th of August 
1909, Exhibit C. They were evidently put on enquiry then 
and immediately thereafter followed some very urgent com- 
munications between the partners in Bombay and Mr, Bhai- 
shanker at Ahmedabad. They seem to have then only discovered 
that the requisite resolution had not been passed. Everything 
that could possibly be done to secure their client was then 
done by them. The agreement was sent to the stamp office 
and a stamp of Es. 1,000-8-0 was paid to the Collector, the 
description of the property which was wanting was inserted 
at the foot of the agreement, and it was then lodged for registra- 
tion and was susequentJy duly registered. I am asked to say 
that the registration is irregular, and therefore the document 
must be treated as if it had never been registered. I am 
afraid I am precluded from going into the question, I must 
look at the document as it is presented to me. It is duly 
stamped and registered, and I cannot here take cognizance 
of any iiregulaiity in registration, assuming that any such 
irregularity really did exist, which is extremely doubtful. 
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Docs this documont then, Exhibit B, hj itself or taken in 
conjunction with the plaintiff’s solicitors’ letter of the 9tli of 
August 1909, Exhibit F, create a charge on tlio property of the 
defcndant-Coinpany, so as to secure tlie aidvanco of two lacs 
of rupees made by the plaintiff or. the 5th of August 1909 ? Tn 
coiisidering that question, which is the last and hy far the most 
important in this suit, it is most essential to keep betoro one’s 
mind the fact that Dw’arkadas originally, i]i the beginning 
of August 1909, a.-pproaGhed the plaintiff not mci’oly for an 
unsecured loa.n of two lacs of rupees l)ut for a loan of five lacs 
of rupees on the faitber nioitgago of tho propcity already 
mortgaged to him. It w^as at no time within the contemplation 
of tliG plaintiff or of Dwarkadas, the agent of the defondant- 
Company, that there should be an unsecured advance by the 
plaintiff of one single rupee. The plaintiff never at any time 
consented that any portion of ‘his money should be advanced 
on any terms other than on tho security of the Company’s Mill 
property. The wording of tho document itself leaves no doubt 
that the advance of part of the five lacs should be treated as a 
charge on the property. Exhibit B distinctly specifies that 
the amount of two lacs was received from tho llaja Baliadur 
Shivlal ilotilal on account of the above Mills “ in iiart payment 
of the sum of five lacs intended to he advanced hy Baja Baliadur 
Shivlal Motilal to the said >\IilJs as a further cliarrjcB 

The plaintiff made this advance on that day to oblige the 
Company and to enable its agenis to meet its urgent icqiiirc- 
ments. The plaintiff reserved to himself the option of advancing 
the balance or recalling Lire wdiole of his mortgage-debt including 
the two lacs on certain terms and conditions mentioned in that 
document. The defendant -Comp any reserved to itself no 
option. Exhibit B provides that in the event of the plaintiff 
deciding to make the advance, tlie Company u'ill execute a 
proper legal deed of further charge to secure the said amount 
of rupees five lacs with interest at 7 per cent, on the same 
terms and conditions as are contained in the original mortgage.” 
On the 9th of August when the plaintiff exercised his option 
^nd intimated to the defendant-Company that he was prepared 
to make the advance of the balance of three lacs of rupees, the 
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Company had no option hut to execute a deed of further charge 
in terms of their agreement. Such deed of further charge was 
prepared and tendered to the defend ant-Gompany for execu- 
tion. The defendant-Oompany was bound on the tender of the 
balance of three lacs of rupees to execute that further charge. 
They did not do so. Can the}^ bo allowed to plead again their 
own breach in their own favour and be heard to say, '' We 
were bound to execute a deed of further charge but we did not 
do so and therefore the plaintiff’s advance of two lacs must be 
treated as unsecured loan to us ” ^ It would be in the highest 
degree iniquitous to allow the defendant-Oompany to do so, 
and in law the Company is not permitted successfully to raise 
this plea. The authorities on this point are quite as clear and 
quite as explicit as they have been on other points of law 
raised in this case. 

In Dighton v. Withers^^\ a party, referred to in the case as 
the intestate, being indebted to another, promised the solicitors 
of his creditois, whenever required by them, to execute to their 
clients or such other persons as they might direct, a legal 
mortgage of his equity of redemption m certain lease-hold 
premises, subject only to a prior moitgage. When the question 
arose as to what this promise amounted to in law, the Master 
of the Eolls, Sir John Eomilly, said “ I am of opinion, that 
this is a perfectly good mortgage. The intestate had no deeds 
to deposit, and he gave the best security he could by giving a 
memorandum in writing by which ho promised the solicitors 
of his creditors to execute a legal mortgage. Well that is an 
equitable mortgage.” And he directed that the residue should 
be paid to the creditors who “were treated as second mortgagees. 

In the two cases, In re' The Estate of Hurley and of Bid- 
dulpW^\ the decision of the Court w’as to the same effect. In 
In re Hurley's Estate there was an agreement, which ran as 
follows : — ‘‘ In case I fail to pay you any promissory note or 
bill of exchange of mine, when due, I agree to execute to you 
a mortgage on all my houses and lands, to secure to you the 
payment of all sums of money you may advance to me on 

(1} (1862) 31 Beav. 423. 
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Till' 

lily promissory notes or bills of c-mcbango.'’ And in In n- 
BnJfhupli^ Lbitdc there ivas an agLCoiaoin in almost siniihn 
Icrnis. It Tv as iiekl iliiil lIu'ss ■igreeijirjnts crea-iod. a valid 
cqniiLible moregage on lands anl properiy cd* fne pivlies 
oxeculing the saino ui tlie time oi rho agroeinont lor liie 
amount ol; notes or bins oi c-xclinmge ronmniing unpaid at 
maturity. The learned Judge, in deGidir.g ilic cases, sa\s ; — 

*' If cl pei-don O’- ag^vc-i lo in- rigagj all lus 1. ciKirgri Ci.'oa-.cTi 

in law OL' ip. o_Uit.y cn ai’ tli(i iciiui-j of wh'cn lii', i, ijiop tlie , 

If ’.here i= an dguct'ni'Lm: to cx ■-■at i :i kg.i' 'ran I’l.. d.it.j of Lhc.->g'’. 2 - 

iTuni, oj. if ilic ag'L*. inn.'iK naiticu'.ai- d. y o‘i \\h.oh. or ,i p.srticirnv 

c vent U.or nhu:h, ih cc'^-f iiinu :.-3 to ope. loo : \,hjn liic tlau a:’j'i\ei or iho 
CToni: iiappc i-i, the l in.t.iMj .n' 

And it \vas held in both lliese cases that 

•' So f-oon ‘i:? thC'C or notcb ii'..'Lniva anil rLinaij^d niipaicT ihe Lniiis of the; 
o’.vnc^ bee 'nil- "ii-ip-ot to .tn coiia.-bh chivgc.’^ 

Again in Tehi v. llo(lqe^^\ decided in the Exchequer Chamber, 
the decision oi the Court vas to ihc same effect. In tha-t 
case the x)laintiff agreed to give to one Barrows, and Ea/rows 
agreed to take tjic lease of a premises for twerty-one years 
and the plaintiff iurilicr agreed to lend or ol)tairi for Baiuows 
upon socuaDv of the said premises as iiltc-d and licensed a sum 
of at’1,000 two yeat’s at 5 pm cent. Tliis sum of AT/JOO was 
premium which Barrows had agreed to pay io the piaij.Litf. 
Before any lease was granted or any money paid, Bairows 
became banlcrupi and cciiain complications a-TOse. The Couit, 
affuining the judgment oi the Court oi Counnoii PLas, held 
that until the oxoculio]i ol ilu* pro]X)sed lease, tl'e :Lgri‘c«iucnt 
constituted an equitable contract- between the plainiit!: and 
Bairows and that iho premises as tilled and licciise/i sltould 
stand the security for the £1.000 premium that Barrows had 
agreed to pay and consequently the plaintiff w^'a-s iiold to bo 
entitled to them as equitable moitgageo. 

Ejc parte Izard. In re CooJd^' is another autliority for the 
same proposition. There tlie debtors agreed that they vrould, 
on demand, assign the lease ol t-hoir premises and tlieii business. 


(1) (1869) L. n. 5 0. P. 73. 


('b (1874) L. U. 0 Ch. 271. 
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the stock-in-trade and book-debts to the creditors for the 
advances they received from them. On the debtors becoming 
embarrassed, the creditors demanded execntion of the assign- 
ment, in pursuance of the agreement, which was accordingly 
executed. This assignment was challenged by the trustee in 
bankruptcy on the debtors filing their petition. It was held 
that the agreement became a binding security on demand being 
made and that the assignment based on it was valid. 

Eyre v, McBoioelP'^ and Holroyd v. MarslialP^ are 
authorities very much to the same effect as the cases I have 
discussed above. 

Lastly, we have a case in our own Court which I think is 
good authority for establishing the same proposition, although 
the enunciation of law by Sir Lawrence Jenkins is not on a 
point on which the case was decided. 

In this case, Govind v. Parashram^^\ the parties adjusted 
their accounts and the debtor agreed to give a mortgage on 
certain specified immoveable property for a part of the balance 
that was found due on the judgment, it being agreed that a 
part of the debt should be paid off by a certain date. In the 
course of his judgment, Sir Lawrence Jenkins observes 

(p. 166) 

“ Did tlie ^plaintiff by virtue of the agreement actually obtain a charge on the 
property for the whole amount of the debt .... the existing indebtedness 
constituted a valuable consideration, and it follows tliat even without the execution 
of the contemplated mortgage a good charge was created in the plaintifi’s favour, 
which would prevail, not only against the first' defendant, but also against the 
second defendant, who as a judgment creditor could not have a greater interest 
than his debtor.” 

It was argued by the learned counsel for the defendant- 
Company, that this was a mere obiter. It may be an obiter, 
but it enunciates the law" in consonance with high authority 
and the source from w^hich the obiter proceeds is entitled to 
very great respect. 

(1) (1861) 9 H. L. 0. 619. (2) (1861) 10 H. L, 0. 191. 

m {I960) 26 Bom. 163. 
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Having regard then to tho circumstances under which the 
sum of two lacs of rupees was advanced by the plaintiff, having 
regard to the language of the document executed on that 
occasion and to the contents thereof and the terms and con- 
ditions mentioned therein, having regard also to the action of 
the parties subseijucnt to the execution of that agreement and 
the events tLat followed, I have no hesitation in holding that 
a valid, legal and binding further charge wa:S created in favour 
of the plaintiff against the mortgaged property of the defendanfc- 
Company for the two lacs of rupees advanced by the plaintiff 
on the 5th of August 1909, and there must be a decree in 
favour of the plaintiff as prayed by him in his plaint. 

Decree for the plaintiff for two lacs of rupees with interest 
at the rate of 7 per cent, per annum from the 5th of August 
1909 until payment and costs with interest thereon at 6 per 
cent, per annum also until payment. Such costs to include 
all charges and expenses properly incurred by the plaintiff in 
connection with the intended mortgage. The decree v/ill 
declare that the plaintiff is entitled to a valid and subsisting 
charge upon the balance of tho sale proceeds of the property 
of the defendant-Company referred to in paragrajjh 5 of the 
jilaint and now in the hands of the liquidator and will direct 
the liquidator to pay on behalf of the defendant-Company out 
of the aforesaid moneys the amount of this decree in piiority 
to the claims of all other creditors of the defendant-Company. 

Attorneys for the plaintiff : Bliaishanler, Eanga do 

Girdharlal. 

Attorneys for the defendants . Messrs, Payne do Co. 

Stdt dec7'eed. 

H. S. C. 
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APPELLATE CIVIL. 


Before Mr* Justice Batchelor and Mr. Justwe Seaton* 

DOSSABHAI BEJANJI MOTIVALA (oriqinal CI,4IMA^T) Appellant, v. 

The special OEEIGEE, Salsettc Building Sites, Eespokdent.* 

The special OFEIOEB, Salsbtte Building Sues d. DOSSABHAI 
BEJANJI MOTIVALA (original claimant) Respondent.* 

Land Acquisition Act (I of 189S)— Compulsory acgnmition’—Gompmsation’-- 
CoUectoi^s awaid— Government directing Collector to publish Ins award on a 
loioet valuation. 

When the Collector, appointed under the Land Acquisition Aotv of 1894, once 
makes the inquiry piesciibed by the Act and reaches his own oonelusion as to the 
amount of compensation to be awarded to the claimant, it is not competent to the 
Government to set aside the conclubion and \to direct the Collector to substitute 
a smaller amount than that which, as the result of his mquiiy, he has determined 
to ofici. 

Cross appeals from the decision of J. D. Dikshit, Assistant 
Judge of Thana. 

The Government of Bombay acting under the provisions of 
the Land Acquisition Act, 1894, issued a notification on the 
22nd November 1906, claiming to acquire for a public purpose 
1318 acres and 10 gunthas of Khajan lands belonging to the 
Powai estate, which was under the management of Dossabhai 
Bejanji. 

E. H. Waterfield, Special Officer of the Salsette Building 
Sites, conducted the inquiry into the amount of compensation 
to be awarded to the claimant. He arrived at the conclusion 
that compensation should be awarded at the rate of Rs. 50 
per acre for the Khajan land. But he directed : ‘ These 
papers will be submitted to the Collector, as directed by him 
and in accordance with the Government Resolution No. 8397, 
R. D., of 30th August 1906, as the compensation I propose to 
award exceeds Rs. 10,000.” 

Upon the receipt of orders of Government, the Special 
Oflficer published his award, which ran as follows ; — 

* Cxoss appeals Kos* 306 and 204: of 1910. 


3912 

Mafcli 20, 
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Government in their laemorandtim ISTo. 10578 R. B., of 17tli October 1908, 
have directed me to award oompenoation at the rate of Rs. i per acre for Khajan 
land and Rs. 120 per acre for khaiif iaii<l, and I thcreforo make my award 
accordingly.” 


The Special Officer then made a reference to the District 
Court under section 19 ol the Land Acquisition iVet. 

The District Court modified the award by directing that 
compensation for the Khajan lands should be made at the rate 
of Rs. 14 per acre. 

Both parties appealed to the High Court. 

In Appeal No, 206 of 2910, 

Bailees and Bhandarhar, with S, V. Bhandarkar and 
Pherozshah Jamsetji, for the Powai estate. 

Gr, S. Bao, Government Pleader, for the Grown. 

In Appeal No. 214 of 1910. 

G. S. Bao, Government Pleader, for the appellant. 

Nobody appeared on behalf of the respondent. 


Batchblob, J. : — This is an appeal under the Land Acquisi- 
tion Act, and the question really to be decided is whether after 
the Collector under the Act has made the enquiry prescribed 
by the Act, and has reached his own conclusion as to the 
amount of compensation to be awarded to the claimant, that 
conclusion can be set aside by the Government, and Govern- 
ment can direct the Collector to substitute a smaller amount 
than that which, as the result of his enquiry, he had determined 
to offer. In my opinion the question must be answered in 
the negative. 


li 


It arises in the following state of facts. Some 1,738 acres 
of Khajan land were decided to be acquired under the Act, 
The present appellant before us is concerned with 1,318 of 
ihose acres, the balance belonging to another claimant, who 
,^ias preferred a similar appeal. 


f ll K^solbition of Government directing the publication of 

the notification for the acquisition of this land is numbered 
12104, and is dated the 22nd December 1906. By that 
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Resolution, the Special Officer, Salsette Building Sites, was 
directed to take order for the acquisition of the land. This 
officer was at the time Mr. E. H. Waterfield who proceeded to 
institute the enquiries and conduct the procedure prescribed 
by the Land Acquisition Act. As the result of his enquiries 
he concludes his judgment in these words : — I therefore 
propose to award in the present case compensation for the 
Khajan land at the rate of Es. 50 per acre In i)oi‘iit of fact 
the present claimant has been awarded, not Es. 60, but Es. 14 
per acre, and it is necessary to explain how this result has been 
arrived at. 

Although Mr. Waterfield’s opinion was in favour of an award 
of Es. 60 per acre, he felt himself disabled from giving effect 
to that opinion by reason of certain executive orders of Govern- 
ment contained in their Revenue Department Resolution 
No. 8397 of 1906. That was a Resolution which embodied 
in its preamble a letter from the Secretary to the Government 
of India, Department of Revenue and Agriculture, dated the 
28th of June 1906, and which directed that copies of this letter 
from the Government of India should be forwarded for 
information and guidance to the various officers and Depart- 
ments concerned with these matters. The important portion 
of the Government of India letter so far as this appeal is 
concerned is to be found in paragraph 3, which it seems desir- 
able to set out in exte^iso. It runs as follows : — 
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“ If the officer mAkiug the award is not the Colleofcor of the District, he might 
be required, before inaJdng the award, to refer to the Collector any case in which ho 
proposes to award more than 10 per cent, m excels of tho oiiginal estimate, or 
more than Ks. 10,000 or some similar limit The Collector should have tho power 
of requiring all cases to be referred to him before the awaid is given ; and the 
acquiring officer should make his final order acoordmg to the^ instructions received 
from the Collector.” 

In pursuance of these instructions Mr. Waterfield conceived 
it to be his duty to abstain irom making a definite award in 
accordance with his opinion and to submit the papers to his 
superior officer. He did so in August 1907, and on the 
17th October 1908 he received a Memorandum No. 10578 from 
the Revenue Department of the Bombay Government, in 
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which the Secretary of that Government w'as directed “ to 
state that Government approved of the valuation fixed by 
Mr. Stevens on the Khajan land, namely, Es. 4 per acre. The 
Collector of Tirana should, therefore, be requested to arrange 
for the issue of that award at that rate in respect of the 
Khajan land.” Constrained by this imperative direction, 
Mr. Waterfield couches his final order in the following- 
terms ; — 

“ Governmonu in tlicix MeDiorauduni No. 1057S ol Lho 17th Octobor 3908 havn 
directed me to award compensation im ilie latc oi 4 per acre for Khajaii, and 
I therefore make my award aceoidmgly.” 

Prom this enforced order made by the Collector under the 
Act the iiresent appellant made a reference to the District 
Court. The District Court, however, declined to raise the 
compensation money beyond the sum of Bs. 14 per acre, and 
hence this appeal is brought. 

It has been contended by Mr. Baikes, for the api)el]ant, that 
although the appointment of a Collector under the Act rests 
wholly with the local Government, yet when they have once 
appointed that officer, he must be allowed to prosecute his 
enquiries under the Act up to their end, without interference 
from the Government in their executive capacity. It appears 
to me that that argument must prevail. It is, I think, clear 
on the facts which I have set out that if the view presented to 
us by Government is to prevail, the result is simply this : 
that after the enquiries laid down by the Act have been made 
and concluded it is open to the Government to interpose, to 
set those inquiries at nought, and to substitute for the Special 
Collector's opinion their own opinion as to what is the fair 
compensation for the land acquired. Ifc appears to mo that 
under the Act no such power as this is vested in the Local 
Government. Eeference may be made to section 11 of the x4.ct 
which provides that on the day fixed for enquiry the 
Collector shall proceed to enquire into any objections received 
and into the value of the land and the respective interests of 
the various claimants, and then shall make an award, under 
his hand, of the compensation which, in his opinion, should he 
allowed for the land ” 
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Section 15 lays down tliat the Collector in determining the 
amount of compensation shall be guided by the provisions of 
sections 23 and 24. And they in turn desciibe the matters 
which are, and which are not, to be considered in determining 
the compensation. 

Then in section 23 we have the provision that when the 
applicant has made a claim to the compensation, the amount 
awarded to him by the CiAul Court shall not he less than the 
amount awarded by the Collector under section 11 

I can only say for my own pait that these provisions of the 
Act seem to me to be too clear to admit of an} doubt. In my 
opinion, when once the Special Collector under the Act has 
been appointed by the Local Goverinnent, the Act casts upon 
that Collector the duty not only of initiating the enquiries, but 
of conducting those enquiries to their lawful end in the 
award of a pai ticiilar sum for compensation If the contrary 
view wore accepted it voiild follow that the Government 
would bo empowcied to do, what they claim in this case to 
have validl} done, and that is to set aside, not only the 
Collector’s opinion, but the vhole antecedent procedure and 
enquiry, and to substitute foi them an investigation of their 
own, which was made behind the back of the interested 
claimant, and ’which was otherwise inconsistent with the 
provisions of the Statute. 

It was suggested by the learned Government Pleader that 
the instructions contained in the Bombay Government’s Keso- 
lution of the 30th August 1906 might be saved as being a rule 
issued under section 55 of the Act. From what I have already 
said, it would be clear that in my opinion no such argument 
is tenable inasmuch as those insiiiictions would not be con- 
sistent with the Act. In any case the instructions themselves 
are in the Eesolution expressly described as not being rules 
issued under the Land Acquisition Act. It is indeed clear that 
they are nothing more than admiiiistrative orders or instruc- 
tions and have no further sanction or validity than they 
claim in that character. 

B 1085--6 
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Then it was suggested that the order of Mr. WaterfiekTs 
proposing to award Es. 50 per acre w^as not an award but was 
a mere proposal for an award. It seems to me that this 
argument comes with a certain want of grace from the 
representative of Government, since if the order fell short of 
being an award, it fell short only by reason of those very 
executive orders of the Government whose validity is now in 
dispute. And if I am right in thinking that those orders are 
of no effect, then it follows that the av/ard is that which 
Mr. Waterfield would have made had he not been restrained 
by these orders. 

Eeliance was then sought to be placed, as reliance was 
placed by the learned District Judge, on the case oi E^ra v. 
The Secretary of State^^'^. Mr. Eao quoted, as specially favour- 
ing his contention, the observations to be found at pp. 88 and 
89 of the report. It seems to me, however, that we should be 
on very doubtful ground if w'e assumed that the instructions 
of the Land Acquisition Board, which were before the 
Calcutta Bench in that case, bore any real resemblance to the 
instructions of the Government with which we have to deal 
now. The Board’s instructions in Ezra's case arc not set out 
but are alluded to merely by the numbers of the Exhibits. It 
is unnecessary, therefore, to say more than that, in my opinion, 
there is nothing in the report to satisfy me that those instruc- 
tions stood on the same legal footing as the orders of Govern- 
ment conveyed to Mr. Waterfield. 

While, therefore, this Court would not be bound by the 
Calcutta decision even if the facts in both cases were identical, 
I see no reason to suppose that there is any essential similarity 
between the two sets of facts. The case was afterwards taken 
on appeal to the Judicial Committee (I. L. E. 32 Cal. p. 605), 
but the report contains no ground for suggesting that the 
argument now attempted on behalf of the respondent was 
ever presented to the Privy Council. There is indeed reason 
( ! to suppose that, if it had been presented, it would not have 
lll^t^eeded inasmuch as their Lordships are careful to point out 


(1) (1902) 30 Cal. 36. 
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that it is the Special Collector’s business fix the sum 
which in his best judgment is the value and should bo offered 
in other words, as the Statute enacts, it is the Collector’s 
opinion "which is to prevail, not the conflicting opinion imposed 
on him by another authority acting upon other materials. 

In this case, it seems to mo, as I have said before, that if 
the action of G-overnment is to bo sustained the result is a 
modification of the Act by substituting for the Collector’s 
opinion, the opinion of the Executive Government. 

Eor these reasons, I think that the argument for the appel- 
lant should be allowed. 

The result is that we must set aside the award made in the 
lower Court, and restore that order for compensation at the rate 
of Es. 50 per acre, which would have been the Special Col- 
lector’s award, but for the attempt of Government to sub- 
stitute another measure. 
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On the Kharip land the compensation will remain as ordered 
by Mr. Waterfield at the rate of Es. 120 per acre, and there 
will be the usual statutory .compensation of 15 per cent, over 
all. There will be interest at 6 per cent, from the date of 
taking possession until payment under section 34 of the Act. 

The appellant to have his costs throughout. 

Appeal No. 214 of 1910 is dismissed. 


Heaton, J. : — I concur in the conclusion at which my learned 
colleague has arrived, and I have but little to say on my own 
account. The principal reason, that which appeals to me 
most closely as sufficient for holding the opinion which has 
been expressed, is that the award on which the compensation 
was tendered to the claimant was not the award of the Special 
Collector. It does not state the compensation which in his 
opinion should be allowed for the land. It does not,” to use 
the words of the Privy Council, state the sum which in his 
best judgment is the value ”. It states the sura which accord- 
ing to the opinion of another authority altogether is the com- 
pensation which should be awarded. So far as can be judged 
from the terms of Mr. Waterfield’s order, it is a sum which he 
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Tlie pioadcr ni tlio mofusMi is not moioly an advocate — is ttie confidential 1012. 
ieg^i adviber of lub clicai and dot^ loi bim tlio'-c things which m the Presidency 
towob PIC oticn done by ^oliciLors Foi legal advice, for the prosecution of legal Px,ea»be 
proceeding'- m ill then sfeago-^, the client depends on the pleader. This dependence 


makc^ the position of the pio nisr peculiaily onerous and binds him to give exclusive 
attcniiion to the iiitercotb of the client throughout an;y proceedings m which he is 
engaged. 

In winding up proceedings, a single pleader must not represent two different 
cioditoib who^e niteiests aie known to confiiot. 

A pleadei. must not aocepr a Yakilatnama when he knows that he cannot act for 
his client thioiighout the piocee lings, 

A pleader in defending hun-elf against charge^ of professional misconduct made 
certain statements. He vas dealt vith under the disciphnaiy jurisdiction for 
making them It was contended in his Dehalf that the statements made by him 
in defence must be icgaidtd as haMug been made by an accused and were therefore 
protected. 

Hl’Zi?, overt uhng the contention, that the pleader was viiting to the Court as a 
pleader and was responsible such for the statements made by him 

Tins was an application made under the disciplinary Juris- 
diction. 

The opponent Bhagnbhai Dayabhai was a pleader practising 
in the District Court of Surat. 

The facts alleged against him were as follows *— 

One Pranjivandas Uttaram filed Suit No. 82 of 1910 in the 
First Class Suboidinato Judge’s Court at Surat against the 
Jaffiralli Spinning and Weaving Company, Limited, and 
obtained a decree in execution of which ho attached certain 
property of tbe Company in July 1910. Pranjivandas was 
represented by Bhagubhai in the suit and execution proceed- 
ings. 

In June 1910, one Oangadas filed a suit against the same 
Company. He too was represented by Bhagubhai. 

In July 1910 one Bhaidas and other creditors of the 
Company presented Application No. 05 of 1910 for the winding 
up of the Company by the Court. Maganlal, one of the 
creditors, applied for stay of the proceedings in execution of 
the decree obtained by Pranjivandas against the Company and 
also for stay of the suit filed by Gangadas, In these proceed- 
ings Bhagubhai appeared for Pranjivandas and Gangadas and 
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opposed iJagaailal’s ai plicaiici;. Th ' DisLEct Court maxle an 
order for winding op ol tLo Coinpany, d.vl bL.ijcd all proceedings 
in Gangadas’ suit: as ^vcLl as in execution of Pranjivaiidas’ 
decree. On appeal, the liign Ccnrl rdlon. co C-xaogadas to 
proceed with the soil on ins iindcilal'ing rcL lO execute the 
decree without leaTe of the GourL 

In September 1910 BbagiiLhai applied onbohalL of Pranji- 
vandas for leave to execute tlio decree oiuiained by iiim, assert- 
ing a prior lien on the property attached to Ihe exclusion of 
all other claims excepting that of AbdeaJli. Ln Octolier of the 
same year Diiagiibhai applied for ‘U-^lc of the lU'operJy attnehed : 
this application was granted by the Court on the condition 
that the sale-proceeds should be deposited in Court. 

On the 29th of the same month Bhngubliai fded a vakalat- 
nama on behalf of Bhaidas and other creditors whom he had 
not till then represented in the liquidation proceedings. 

On the 10th November 1910 Bhagubliai applied on behalf 
of Pranjivandas for leave to withdraw the sale-proceeds of the 
property attached in execution of Pranjivandas’ decree and for 
rateable distribution of the same with Abdealli to the exclusion 
of all other creditors. The Court oidercd notices to issue to 
Bhaidas and other creditors represoniod by Bhagvbhoi, but no 
notices were issued as process fee was not paid. The Court 
drew the attention of Bhagubhai to the fact that the interests 
of Bhaidas and other creditors whom he represented clashed 
with those of Pranjivandas whom ho also represented and 
advised him to withdraw' from representing one or the other 
parties. Bhagubhai refused to do so. Upon the foregoing 
facts, the first charge framed against Bhagubhai was that he 
accepted conflicting briefs in the matter of a wunding up 
proceeding. 

The second charge alleged against Bhagubhai was that he 
made recldessly false charges against the District Judge of 
Surat. These were contained in several letters which Bhagu- 
bhai addressed to the District Judge in the course of inquiry 
intq^ his professional misconduct in accepting the conflicting 
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briefs referred to above. They were, as set out in the 
petition presented by the CTOvermnent Pleader, as follows : — 

(1) In about January J911 Bliagubhai wrote to the District 
Judge as follows — 

may state that I behe\G that these pioceeclmg^j have been iuitiated hy the 
D^tnct Judge st!o motif to present me to appeal on behalf of Bhaidas Piirshottam- 
das Yvho has bv,en lepeatcdjy loqucUmg the Comt to make inquiries into the several 
ciimmal offences, ch iig cd b;^ him against B X Besai, one of the partneito in the 
Agents’ dim and vAh whom th’^ pie-idmg Judge of tfns Comt has great familiarity 
and who ib admitted y one of his friend^ ” 

(2) On the 4th April 1911, in an application which Bhagu- 
bhai made to the District Court, he stated that the District 
Judge had framed charges against him for professional mis- 
conduct “ which were not bond fide bat made maliciously to 
harm him in his repufcatioii Ho went on to say : — 

“ The D btiicti Tud,o Iilik stiongeA gradgf agiin t me since Jth January 1911 
in oomccjucucG of a qin lion asl cd ]>} im to t witnc^-. B. V Desn upon mstiuctions 
of nw client Mr. nd i'' ibout In uicl ‘ dush ’ with tho said witnoss 

agaui&t whom so\ci il chaig^b of miblcasenoo, btoich of tiust, misappropriation, 
have been made by Bhaidas,” 

(8) On the 7th April 19 i1, Bliagubhai gave notice to the 
District Judge, under section 80 of the Civil Procedure Code, 
in which he said as follows . — 

” That the main object of the Tbbirict Judge, as I behove, was that I should 
give up tho brief of my wud client Bhiida^ and thereby to prevent his friend the 
said Balmukundni fioni being x'^i'o^ecuted for ciimmal offences.” 

(4) Bhagubhai next tendered apolog 3 to the District Judge 
for the statements made by him, and j-'et a short while after 
he wrote to the District Judge in the following strain : — 

“The pioseoutiun (ou charges of misbchaMOUi framed by the District Judge) is 
malicious and not a boaa jide one nut la ted b} the District Judge without any 
reasonable and piobabb cau'-o aiifl Iniowiiig tall well thai be has no junsdiotion. 
It IS filed with intent to annoy me and |>ut me to unnccess ry expense and to wreck 
vengeance against mo ioi au alk cd imuit whtcli be con deicd was given to him by 
mo ill my asking a question to Uic wilncws B. A D^-^ai as to his acquaintance with 
the prosidmg Judge,” 

(5) Later on Bliagubhai made the following statements in 
the course of an application which he presented to the District 
Court :-~ 
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** The District Judge wrote a letter to Ms Subordinate Magistrate in a criminal 
matter pending before him which he had no right to do. By his action he 
indirectly biased the mind of the Magistrate as I believe I do not say he caused 
the Magistrate to fine me But his action, I bolic\ed, mu'-t have induced the 
Magistrate to return the judgment of guilty to please his superior he must have 
been induced to fine me. I do not me m to say that ho caused the blagistiate to 
find me guilty and to fine me. But I bond fide believe that his said action must 
have some effect on the mind of the Magistrate.” 

(6) Lastly, in a letter which Bhagtibhai addressed to the 
District Judge, he made the following statements — 

“ In April last, while the inquiry of my alleged misbehaviour was going on before 
the District Judge, my brother Chumlal Dyabhri •'rnt him rhreo letters by 
registered post. One of these letters was opened by the then District Judge vhile 
giving charge to your honour of all office papers . . . and the other , . . 

two were opened by you. When I requested you in my mquir} you told me that 
they were opened by yon I presume from our withholding them from me that 
they must have been called for by the then District Judge or by someoue on his 
behalf from my icnemy Mr. Ghumbhai with a promise that ho would keep them 
secret or that he would be saved from criminal prosecution.” 

The Government Pleader applied to the High Court, submit- 
ting that the pleader Bhagubhai was guilty of misbehaviour 
within the meaning of section 66 of the Bombay Eegulation 
II of 1827 and prayed that he might be dealt with under the 
disciplinary jurisdiction of the High Court 

The Government Pleader (G. S. Bad) appeared m person. 

Imeranty, with Mamihliai Na?iahhm^ for the opponent. 

The following cases were referred to in arguments : In re 
Wallace^^^ ; Gover^iment Pleader v Maganlal ^^^ ; and In the 
matter of SasM Bhushan SarbadJiicary^^h 

Cur. adv, milt. 

Hbatoh, J. : — This is a case m which Mr. Bhagubhai 
Dayabhai, a pleader of the Surat Courts, is charged with 
misbehaviour and neglect of duty withjn the meaning of those 
terms as used in section 56 of Bombay Eegulation II of 1827. 

A good deal of argument in the case has been based on 
the supposed analogy of pleaders and barristers and the 

a) (1866) L. B. L P. C. ‘283. (2) (1907) 9 Bom h. li. 8(6 

(3) (1906) 29 All, 95. 
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supposed resemblance between general retainers in the case 
of barristers and the retainer described in the second clause 
of section 60 of that Eegulation. It seems to me that the 
analogy is false and the resemblance is unreal. By the custom 
of the mofussil a pleader employed by a party to a proceeding 
before a Court is bound faithfully and exclusively to serve that 
party throughout the whole proceeding. This practice is based 
on, and we think, implied in the words of section 50, clause 3, 
and section 53, clause 3, of the Eegulation. The plead (^r 
in the mofussil is not merely an advocate — he is the confi- 
dential legal adviser of his client and does for him those things 
which in the Presidency towns are often done by solicitors. 
Por legal advice, for the prosecution of legal proceedings in all 
their stages, the client depends on the pleader. This depen- 
dence makes the position of the pleader peculiaily onerous 
and binds him to give exclusive attention to the inteiests of 
the client throughout any pioceeding in which he is engaged. 

The proceeding, we are concerned with hcie, is one relating 
to the winding up of a Company under the Indian Companies’ 
Act ; a more complicated affair than the simple matters in 
which pleaders wore for the most pait employed in lb27 when 
the Eegulation relating to them was framed But the princi- 
ple is tlie same ; exclusive devotion to the interests of the 
client throughout the proceedings. No doubt it is possible in 
winding up piocoedings foi a single pleader to represent several 
independent creditors of a Company ■whose interests are not 
identical. Clcaily, however, a pleader must not represent two 
different creditois whose inteiests are known to conflict. It is 
said that Mr. Bhagubhai allowed Inmself to lepresent twm 
creditors whose interests were know n to conflict. 

The facts are these : prior to the winding up order one 
Pranjivandas for whom Mr. Bhagubhai acted as pleader had 
obtained a decree and was taking out execution against the 
Company. The winding up proceedings were promoted 
amongst others by one Bhaidas and several other creditors 
v/ho formed a group which, for brevity’s sake, may bo 
called the Bhaidas group. Mr. Bhagubhai who previously 

B 1085—7 
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had represented Pranjivandas in the suit and esecation 
proceedings came' into the winding up proceedings to repre- 
sent Pranjivandas in thom and to press his client’s claim 
to obtain sniislaction of his decree out of the Compa}i3^'s 
assets, in preference to or in priority over the general body of 
creditors. In an order, dated 23rd July, the District Judge of 
Surat said “ As to Avhether the attached properties should bo 
allowed to bo sold for the decrees (one Abdeally as v/ell as Pran- 
jivandas had a decree) or not, we think it is proper to postpone 
orders pending the disposal of the winding up petition Tins 
order v/as made in a contentious proceeding to which the 
Bhaidas group were parlies. Tliis order did not satisfy 
Pranjivandas who appealed against it unsuccessfully. Mean- 
time he tried to induce the District Judge to modify the 
order, also unsuccessfully. In these proceedings ho defined his 
opponent to bo the Official Liepaidator. The Bhaidas group 
were not referred to. Nevertheless in so far as the interests 
of Pranjivandas conflicted with those of the general body 
of creditors they conflicted with the interests of the Bhaidas 
group. 

After those proceedings on 10th October Mr. Bhagubhai on 
behalf of Pranjivandas applied to thu District Judge, in the 
matters of the winding up, naming the Official Liquidator as 
his opponent, for leave to oxecuto his decree by selling certain 
goods which liad been attaelued on condition that the sale- 
proceeds were deposited in Court. This application was 
granted on the 14tli October. 

On October 28th the Bhaidas group who previously had been 
represented by a different pleader, employed Mr. Bliagubhai to 
represent them in the liquidation proceedings. They knew 
Mr. Bhagubhai already represented Pro/njivandas and they 
instructed him that he was not to represent them — to put it 
broadly — wJiero the peculiar interests of Pranjivandas might 
conflict or apparently conflict with theirs. Such we take to be 
the effect of the understanding. The Vakalatnama was in 
terms general and to that extent misleading to one who read 
it in ignorance of the conditions when it was executed. 
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It is said, and in oiir opinion rightly said, that Mr. Bhagubhai 
ought not to have accepted this Vakalatnama. He seems to have 
been perfectly frank ’with his clients; his conduct was abso- 
lutely consistent with honesty ; but in onr opinion he acted 
nnprofessionally. He thinks not ; so •wo will explain as best 
we can the reasons for onr opinion. The basis of it has already 
been stated : having undertaken to act for Pranjivandas in the 
liquidation proceedings, it was his duty to act for him and 
exclusively in his interests throughout. So far, we think, 
Mr. Bhagubhai wdll agree. The interests of Pranjivandas did, 
in certain material particulars, conflict with the interests of 
the general body of creditors including the Bhaidas group. 
Mr. Bhagubhai could not, therefore, act for the Bhaidas group 
throughout the proceedings. That is admitted ; he did not 
attempt it ; he only became their picador in the liquidation pro- 
ceodiiig on the express understanding that he could not act for 
them throughout. This being so he was wrong to act for them 
at all if it was apparent at the time (as admittedly it was) that 
ho could not act for them throughout. It is absolutely a ques- 
tion of principle. Did he professionally do light or wrong ? 
The defence set up is that he was right absolutely — that it 
was open to him to accept the Vakalatnama wuth ImiiiationB. 
It is not asserted or suggested in defence that the Bhaidas 
gronp could not got another pleader or that there were other 
special circumstances which brought another equally important 
principle into play. The defence is a denial of the principle 
that a pleader must not accept a Vakalatnama when he knows 
that he cannot act for his client throughout the proceedings. 

What followed is of interest as showing that disregard of this 
principle is likely to lead to an embarrassing situation. Later 
on the District Judge heard Mr. Bhagubhai argue an application 
on behalf of Pranjivandas to be paid the sale-proceeds then 
deposited in Court. The Judge seeing that this might not be 
to the interests of the general body of creditors thought that the 
Bhaidas group should have notice of the application. He asked 
Mr. Bhagnbhai whether that group objected. Mr. Bhagubhai 
replied they did not ; but bethinking himself that he had 
better enquire on the point, asked for time. Time was given. 
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He made enquiry and informed the Court that the Bhaidas 
group as a body did not consent to rranjivaiidas’ application. 
Now this was an embarrassing position to every one concerned ; 
to the Judge, who was appealing to one pleader to ascertain 
the views of two auLagonistic parties lor botli of whom that 
pleader held a Vakalatnama ; to Pranjivandas whose ploaclor 
was pledged to his interests, but who also gave information in 
the interests of some of his opponents ; to the Bhaidas group 
wliose pleader could not represent them in the matter ; a^id 
finally, could he have realised it, to Mr. Bliagubhai himself. 
We do not say that any real harm ensued but the position was 
one which ought not to arise ; and it did arise because 
Mr. Bhagubhai allowed himself to take a Vakalatnama from 
ciienis in whose interest it was known to be impossible for 
him to act throughout the liquidation proceedings. 

We think his failure to refuse the V akalatnama was a neglect 
of duty but wc do not think it necessary in this matter to do 
more than point this out. The cirenms Lances do not require a 
punishment. 

The next matter is more flagrani. The District Judge 
called on Mr. Bhagubhai to explain his unpioiessional conducL 
in accepting a Vakalatniiiaa for Ihci Bliaidas gi’onp. Mr. Blni- 
gubliai sent a written reply on the 4th Januaiy I91i. On the 
2*nh January he sent a furtber ^Y^iitcn application in the 
matter to the Disiiict Judge in which he stated that ho 
believed the proceedings to have been initiated by the District 
Judge stto motii fiom motives, described in the application bat 
which I need not set out. These motives as desciibed are 
scandalous and shocking. Similar motives were attiibutod to 
the Judge in subsequent applications made to him. In this 
Court we have not heard one single word of apology or regret 
from or on behalf of Mr. Bhagubhai. He still apparently 
believes that these scandalous allegations are true. If he is so 
misguided, so ready to attribute evil where none need be 
surmised, he should at least have the decency to refrain from 
expressing these noxious beliefs in applications presented in 
the Court of the Judge whom he insults. Conduct such as 
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Mr. Bhagiibhai’s is not merely misbehaviour, it is misbe- 
haviour of a peculiarly \\aiiton and offensive kind. Various 
defences were made such as that we had no juiisdiction, that 
the pleader spoke as an accused person and had the license of 
such. He was a pleader and was wilting to the Court as a 
pleader throughout ; so there is no substance in these defences. 
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Mr. Bhagiibhai is ordered to deliver up his Sanad to tho 
Kcgistrar of this Court to be endoiscd. He should be informed 
that the Sanad will not at present be returned to him and he 
will not be allowed to practice as a Pleader. When he has 
satisfied this Court that he has made such public apology to 
the Court of the District Judge, Surat, and personally to the 
Judge whom he insulted as the occasion requires, ho may 
apply for the return of his Sanad. This Couit will then 
consider and deal with the application as it thinks fit. Costs 
on Mr. Bhagiibhai. 


On the 21st June 1912, Bhagiibhai tendcied an apology in 
Court and applied for restoration of his Sanad. 


Batchbloe, J. : — ^We have heard this application by the 
pleader Mr. Bhagubhai who petitions the Couit that as ho has 
now made the apology, which by onr previous older he was 
directed to make, the Court should lestoie to him his Sanad 
as a pleader. 

We observe that in the apologies which Mr. Bhagubhai has 
seen fit to submit in deference to our order, he has taken care 
to insert words, apparently of justification, to the effect that the 
insulting statements used by him tov/ards the Judicial Officer 
whom he maligned were used in “ excitement and on the spur 
of the moment.” 

The record of the case shows that these words are not true, 
and that so far from the insulting statements having been once 
uttered in an access of excitement or under a sudden impulse, 
the fact is that they were repeated on divers occasions after 
Mr. Bhagubhai' s attention had been drawn to them, and indeed 
after he had once expressed regret for them. 

Even now Mr. Bhagubhai's main contention before us has 
been that the insulting imputations were made by him under a 
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mistaken notion that he was, as of right, entitled to make them 
and that is a totally different defence from the defence sug- 
gested by the use of the phrase as to excitement on the spur 
of the moment. 


My. Lhagubhai, expresses his cofi'Cnt to the 

deict ion of those wo**ds to ^.'hioh wo have objected, anUlom, 
tiierefore, ]'icpaoed to accept thjse apologies witJi t]io omirdlng 
words deleted, as a saheiont coerniiance with our pievioos 
order. 


1 must, however, oxpj'css my inability to lohow M\:. Bhagu- 


l)hai w'hon ho sn,^poscs Iba: a lop’lr-nd i; -g- aciv)u^ apology 
such as this is suliLcient cnilr.'iy to lei t j\n tlio offecls o: Lite 
roilorated insults which he lodged at h'gh mdicia] O'liccrs. 
There was noijii'ig io our previous order to lead him to supposo 
that any apoiogy, still le.ss siicli an apology ?is lie h.as tendered, 


would be an cud of the matter and would have the iinmedia'e 
cffocti of restoring him to Iris status n-s a practising pleader. 


It apj.uars to mo that llie roco^ory of tlniL status must still bo 
deferred and ihai. Miis Court r.iusf :r v/c by a propot* penalty' its 
sense of rhe gmvo and scandalous nn'scoindeect of whicli 
Air. ISliagLibb.u has md'vudunei -ly i\jud rod i-in'sclf guilty. 


1 tliiulc it iio excessive pcnalh' io o>'dci* thal In':. Srnad be 
rotained for a perkvi of =iix n"jo-nlhs ftom this date-:, and that lio 
do ];ay the cocts of ih.is npplicatiou. 

lIUAiox, J. : — I concur. T would only add this Tliat ap'pa- 
rontly ilu' i-nan of tlie order we made hrs boon looked upon, nt 
an> rate, by bL*. Ehingubhal himself, as exptv'ssing some idea 
that as soon as an apology wars made ho would bo allowed to 
continue to practicvO a^ a pleader. Lut the true merning' of 
the ordc-r w'as that nnti] an apology was made wo w'ove not 
prepared to considor that ho should over be aliow'od to practice 
as a plea.de]*. As soon as the apology was mndc and the gi*om:d 
clea.rcd in that way, then w’o v/crc prepared tu considm* foj‘ how' 
long WG should suspend liim from p-raciico an- 1 1 quite agico 
with my learned colleague that the period of six months is one 
that does not err on the side of severity. 

Order accordingly . 

u. B. 
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APPELLATE CIVIL. 

Before Sir Narayan Chandavarlmr, KL, Acting Chief Justice, and 
Mr, J ustice Batchelor. 

LA.TaSHMANBAO KRISHNAJI LISIAYFj {Original Plaintiep), Appellant, v. 1912. 
BALKRISHNA RANGNATH and others (Original Dependants), Respondents.* Jwie 17. 

Transfer of Broperiy Act (lY of 1882), section 5 9-- Mortgage hond-^Attesiatmi 
hy only one toitness~Bo7id judicially found to be invalid and mienforeeahle-— 

Government Notification — Retrospective effect — Exemption of certain Districts from 
the operation of section B9 of the Transfer of Property Act (IV of l$S2)—Stibse- 
guent suit to enforce the mortgage — Res judictifca — Brights vested under decrees not 
affected* 

In execution under a nioney-dooree. certain property mortgaged to the plaintiff 
on the 8th September 1893 was attached and was about to ho brought to sale. The 
plaintiff, thereupon, applied that the property should be sold subject to his 
mortgage lien. The Court rejected the plaintilfs application on the ground that 
the mortgage bond was invalid and not enforceable because it was attested by only 
one witness and not by two as required by section 59 of the Transfer of Property 
Act (lY of 1882). The plaintiff, thereupon, brought a suit in the year 1905 for a 
declaration that his mortgage bond was valid and operative according to lo/W and, 
therefore, enforceable. The suit came up in second appeal to the High Court 
which, on the 14th August 1908, finally decided that the plaintilf’s mortgage was 
void and, therefore, inoperative under section 69 of the Transfer of Property Act 
(lY of 1882). In the meanwhile, on the 24th June 1908, the GovcriUnGnt of " 

Bombay issued a notification exempting certain Districts including the Poona 
District in which the mortgaged property was situate, from the operation of section 
69 of the Transfer of Property Act (lY of 1882). The notification was given a retro- 
spective effect from the 1st J auuary 1893. On the strength of the said notification 
the plaintiff applied to the High Court for review of judgment and his , application 
being rejected, he, in the year 1910, instituted the present suit to enforce his mort- 
gage and both the lower Courts having rejected the claim on the ground of res 
judicata, the irlaintiff preferred a second appeal. 

Held, eonfi.rming the decree, that the decree passed by the High Court in 1908 
still subsisted and was not affected by the Government Notification although the 
notification had retrospective effect. The notification could not abrogate rights 
which had been judicially declared and had been merged in decree. 

Kay V. Qoodwinil) and Lemm v. MitclielK^), followed. , ■ ■ 

, Sbcohd appeal against the decision of C. Eoper, District 
Judge of Poona, confirming the decree of V. G. Kaduskar, 
Subordinate Judge of Haveli, at Poona. 

* Second Appeal No, S27 of 1911. 

W (1880) 6 Bing. .576. (2) [1912] A. 0. 400, 
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Suit to recover mortgage money by sale of mortgaged property. 

Tlie facts v/ere as follows . — 

The property in suit belonged to Govind and Waman Eang- 
nath Bhoplo (defendants 2 and 3). They moitgagcd it to 
Lakshmjjnrav Kiishnaji Limaye (plaintifi') for Es. 1400, 
The mortgage-deed was registered and attested by one 
witness only. 

One Shankar Thakar, a creditor of G-ovind and Waman 
Bhople, obtained a money-decree against them and in execution 
attached tlic piopoLty moitgaged to Lakshmaniav Limayc. 
Thereupon the moiigagee applied to the Corit that the 
pnojjcity should be sold subject; to his mortgage hen The 
Court found that the moilgage bond gave no light to the 
moil gagee OA^cr the pioperty as it was attested only by one 
vitiuBS and not by two as required by section 59 of the Transfer 
of Property Act (IV of 188*2). liis application was, tlierefore, 
rejected. Thereupon lie, in the yeai 1905, brought a legular 
suit fora dcchaiation that Ins moiigagc-dced was valid and 
enforceable. The proceedings in the sniL came up in second 
appeal to the High Court Avhich, on tlie lltli August 1908, 
finally dismissed the suit holding that the deed was void uiLdei 
section 59 of the Transfer of Propoity Act (IV of 138*2). 

YChile the second appeal Avas pendmg in tlic High Court, the 
GoAn-rnment of P'ombay, on the 21t]i June 1908, issued a 
notification exeinpi mg the Districts of Poona, Satara, SlioLi- 
pur and Ahmadnagar fiom the operation of sociion 59 of the 
Transfer of Propoity Act, 1SS2 The notificaiion Avas given 
a retrospicctiA^e effect fiom the 1st January 1893 It ran as 
folloAVS — 

In cxei-cisc of the povvcr coniGi red l)y section 1, peiogiaph 5 of the Ti<insfor cf 
Property Act, the Governor in Conncii vjth the prc’^icus sand ] mi of the Goveinor- 
Gencral in Council is plca'-cd to evanpt fioin the pioMsioiip of sections 59 and 125 
of the said Act with effect from Ist January 1893 to the l.-t July 1910, the foIIov,ing 
territories admimstcred by the Governinenr of Bombay — 

The Districts of Poona, Satara, SboJipur and Ahmadnagar — Notification 
No. i659, dated the 24th May 1910, xmbluhed at page 7C5 of the Bomlay Govern- 
mmt Gazette^ Part I, dated the 2Cth May 1010, 
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On the strength of the said Notification the plaintiff applied 
to the High Court for reyiew of judgment and his application 
being rejected, he, on the 29th July 1910, instituted the present KiiisHSAn 
suit to recover the mortgage debt, namely, Es. 1,400 principal Bai^ceishna 
and Es. 1,400 interest, in all Es. 2,800 by sale of the mortgaged Banchath- 
property. The Subordinate Judge dismissed the suit holding 
that the claim was barred as fes judicdta His reasons were as 
follows : — 


It 3s nowliere urged that the decision of the High Gomt \^ould not be a res 
i^udicata, it being a finding on a point of law, and that the cause of action ib not the 
same in the )3r6sont suit as it was in the previous suit If the cause of action be 
different, a finding on a point of law cannot operate f es judicaict which is obvious. 
But if it be the same, i e , it the dispute is identical, then it would operate as 
res judicata, vide I. L E 10, Gal 1087, 15 All 327, 26 Mad 104 and 31 Bom 128 
There cannot be any manner of doubt that the cause of action is the same in the 
previous suit as well as m the present suit The dispufco is the same and an addi- 
tional prayorm the plaint to leoo vex the money would not alter the ohaiacter or 

the sameness of the dispute. This pi ay or of the plamtifi is not allowable unless the 
hen of the plaintiff’s debt on the land is upheld But it has been negatived by the 
decision of the High Court which is a final adjudication of the claim of the plamtifi 
to proceed against the property in dispute. The point is so clcai that I need not 
elaborate it. 


On appeal by the plaintiff, the District Judge confirmed 
the decree. 

The plaintiff preferred a second appeal. 

Jayakar with M. V. Bhai for the appellant (plaintiff) .-—The 
former suit was forced upon us owing to the Court’s order in the 
miscellaneous proceeding disallowing our mortgage lien. The 
object of the suit was to obtain a declaration of our lien and to 
set aside the order passed against us in that proceeding. The 
causes of action in the two suits are quite distinct. 

According to the decision of the High Court, the bond 
being not attested by two witnesses was, on the date of that 
decision, Yoid and not enforceable according to law. In other 
words, we had no cause of action based on the mortgage bond 
when the previous suit was brought. But when the Govern- 
ment issued the notification exempting the Poona District 
from the operation of section 59 of the Transfer of Property 
Act and gave to it retrospective effect, we got a cause of action 
p 1085-8 
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for the first time by reason of the notification having rendered 
the bond valid and enforceable at law. Therefore, the plea 
of res judicata cannot arise. 

D. A. XMre for respondent 5 (defendant 5) was not called 
upon. 

Chandavabkae, Acting 0. J. : — This second appeal raises the 
question of res judicata under the following circumstances. 
On the 8th of September 1893 defendants Nos. 2 and 3 mort- 
gaged the property in dispute to the plaintiff. Some time 
after that, a creditor of the said defendants, who had obtained 
a money-decree against them, attached the property in execu- 
tion and was about to bring it to sale in 1893, when the 
plaintiff applied to the Court for an older that the pro- 
perty should be sold in execution of the decree, subject 
to his, that is, the plaintiff's mortgage of the 8th of September 
1893. In that miscellaneous proceeding the Subordinate 
Judge raised this issue ; Had the plaintiff the mortgage lien 
claimed by him ? And as the result of his investigation the 
Subordinate Judge found that the plaintiff’s bond was invalid 
and unenforceable, because it was not attested by two witnesses, 
as required by section 59 of the Transfer of Property Act. 
The plaintiff then brought a regular suit to got rid of the effect 
of the order passed by the Subordinate Judge in the miscella- 
neous proceeding. That was a suit for a declaration that the 
plaintiff’s bond was valid according to law, and, therefore, enforce- 
able. The suit was dismissed by the Subordinate Judge, 
but in appeal the District Judge held that the bond was valid 
and operative according to law, and, therefore, enforceable. 
There was a second appeal to this Court on the 14th of August 
1908 and this Court reversed the District Court’s decree and 
restored that of the Subordinate Judge, holding that the 
plaintiff’s bond was void and therefore inoperative for want of 
fbttestations as required by section 59 of the Transfer of Property 
jA^t. The result of that litigation, therefore, was that the 
l^iifedants acquired as against the plaintiff a vested right 
under the decree of this Court in Second Appeal, 
by which the plaintiff was held not entitled to set up his 
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mortgage and bring the property to sale. The plaintiff, however, 
applied for a review of the decree of this Court on the ground 
that on the 24th of Juno 1908 Government had by a notifi- 
cation exempted certain distiicis, including the district of 
Poona, from the operation of section 59 of the Transfer of 
Property Act and given that notification a retrospective 
effect from the 1st of January 1893. The Court having 
rejected the review application,- the plaintiff brought the 
suit, which has led to the present second appeal, to enforce 
his mortgage. 

Both the Courts below have held that the plaintiff s claim is 
res judicata by reason of the deciee of this Court, of the 14th 
of August 1908. 

But it is contended for the plaintiff that the Government 
Notification takes his suit out of the principle of res judicata. 
That, however, is not a sound contention It is true that the 
Government Notification exempted certain districts from the 
operation of section 59 of the Transfer of Property Act with 
effect from the 1st of January 1893, and the present case 
comes from one of those districts. But the Government 
Notification cannot have a higher operation than a legislative 
enactment, and in the case of a legislative enactment, which 
repeals a previous law either partially or wholly, the principle 
is that it cannot affect vested rights acquired under decrees. 
That principle, enunciated by Tindal, 0. J. mKa/g v. Goodwin^^\ 
has been followed recently by the Privy Council in Lemm v, 
MitcheW'^. Tindal 0. J. said “ I take the effect of repealing 
a statute to be, to obliterate it as completely from the records 
of the Parliament as if it had never been passed ; and it must be 
considered as a law that never existed, except for the purpose 
of those actions which were commenced, prosecuted, and con- 
cluded whilst it was an existing law ”. Citing Tindal C. J. 
with approval, their Lordships of the Judicial Committee of the 
Privy Council say in Lemm v. MitchelV'^ that explicit 
language on the part of the Legislature is necessary to warrant 
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a Oourii “ in holding that a legislative body intended not merely 
to alter the law, but to alter it so as to deprive a litigant of a 
judgment rightly given and still subsisting.” 

Here the decree of this Court, of the 14th of August 1908, still 
subsists. It is not affected by the Government Notification 
although that notification had a retrospective effect. The noti- 
fication could not abrogate rights which had been judicially 
declared and had become merged in decrees. On this ground 
the decree of the Court below must be confirmed with costs. 

Decree confirmed. 

G. B. E, 


APPELLATE CIVIL. 


Before Sir Narayan CJiandavarkar, Kt, Acting Chief Justice, and 
Mr. Justice Batchelor. 

BAI GULAB (Oeiginal Petitionee), Appellant, v. THAICOEELAL 
PEANJIVAISDAS (Oeiginal Opponent), Ebspondent.* 

IBinchc Law^-Minor’-— Capacity to make wiU--Indian Majority Act 
(IX of 187o)t section 3, 

A Hindu minoT, wlio Iiaa not attained majority as provided in tlie Indian 
Majority Act, 1875, is not competent to make a wdl of his or her property. 

Application for probate. 

The testatrix was a Hindu and was above 16 years in age 
though she was under eighteen. By her will she disposed of 
property belonging to her. 

> 

The petitioner applied for probate of the will. 

It was contended by the opponent that as the testatrix had 
not attained majority, as provided in section 3 of the Indian 
Majority Act, 1875, she was not competent to dispose of her 
property by making a will. 

The District Judge agreed with this contention and rejected 
the application on the following grounds : — 


First Appeal No. 106 of 1911. 
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“ It was argued that the objeot of section 2 of the Indian Majority Act is to 
confine the operation of the Act, to all acts which are of a contractnal nature, and 
that it does not relate to the capacity of persons to act in other niatters. It is 
doubtful whether marri age, in the case of a Hindu, can be termed a contract, and 
I am therefore not convinced that the argument is sound, but the question has 
been decided by the High Court of Allahabad in the judgment reported in the 
Allahabad Law Journal for April 1911 (VoL VIII, Ho. 14) and the ruling is against 
the applicant’s contention.” 

The applicant appealed. 

L. A, Shah, for the appellant. 

(?. K. Parehh, for the opponent. 

Chandavabkar, Acting G. J. : — The question in this appeal 
is whether a Hindu minor is competent to make a will. The 
right of a Hindu to make a will is based upon the principle that 
he is competent to make a disposition of his property to take 
effect after his death to the same extent to which he can make 
a disposition of it in his own life-time as a gift. It is clear law 
that a Hindu minor cannot make a gift of his property in his 
life-time. If that is so, it follows that he cannot make' a will 
in respect of that property. 

But it is argued in the present case that though the testatrix, 
having been under eighteen years of age, was a minor according 
to the Indian Majority Act, she was more than fourteen years* 
old and that, therefore, under the Hindu Law she was not a 
minor. On that ground we are asked to hold that, according 
to ‘that law, she was competent to make a will. 

But the Indian Majority Act has modified the Hindu Law 
on the question of minority except in respect of dower, divorce, 
marriage and adoption. 

It is argued, however, by Mr. Shah for the appellant that 
the Indian Majority Act has not affected the rule of Hindu 
Law on the question of minority so far as the competency of 
a Hindu to make a gift inter vivos is 'concerned. That argu- 
ment is clearly unsustainable. It is true the Legislature has 
not modified, the Hindu Law so far as the competency of a 
* Hindu to make a gift or a will is concerned, hut the Legisla- 
ture has laid down what the age of majority shall be for the 
purposes of that competency. The Hindu law having been 
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repealed to that extent, the law now is that no Hindu can 
make a will who is less than eighteen years of age 

This is in accordance with the decision of the Allahabad 
High Court in Sarduan Lai v. We must confirm the 

order with costs 

Order confirmed 

B B. 

( ) (1911) 8 All. L J 385 


APPELLATE CIVIL 


Before Sir Narayan Ghanda'im’kar^ Kt , Acting Chief Justice^ 
and Mr* Justice Batchelor* 

EKNATH PANDOBA KOSTI and another (oeigtn4l Dependants), Appellants, 
V * DAGADUEAM SAMBHUBAM and othebb (original Plaintiffs 1 — i and 
Deeendant 3), Ebspondents * 

Bekhhan AgricultunsW Belief Act (XVII of 1879), sections 47 and 48Q1 — Trans- 
fer of Fro^ei ty Act (IV of 1882), section 85 — Limitation Act (IX of 1908), 
Schedule II, Article 11 — Agriculturist Moiigagor — Suit — Conciliator's certificate — 
Mortgagor necessai y party along loith other peuons interested — Bxchhsimi of time 
spent in obtaining conciliator'' s cei tificate — Limitation 

Defendants 1 and 2 brongBt a smt on a mortgage against defendant 8 and while 
the smt was j-ending, defendant 3 mortgaged the same property, namely, a house 


* Second Appeal No. 408 of 1911, 

U) Sections 47 and 48 of the Dekkhan xigncnlturists’ Belief Act (XVII of 1879) 
are as follows — 

47. No smt, and no application for execution of a decree passed before the 
date on which this Act comes into force, to which any agncnltnrist residing 
withm any local area for which a conciliatoi has been appointed is a party, shall 
be entertained by any Gml Court nnless the plaintiff produces a certificate in re- 
ference thereto obtained by him under section 46 within the year immediately 
preceding 

Mxplanafnon, — The expression Omi Court’’ m this section does not include 
, j a Mamlatdar’s Court under Bombay Act No. Ill of 1876 [to consolidate and amend 
I l^relapng h the powers and procedure of Mamlatdars' Courts)* 

ilHlfi ? l^u^aputmg ihe period of hrmtation prescribed for any such smt or 
- aj^phoation the tune mtervenmg between the application made by the plamtifi 
und.^ section 39 and the grant of the certificate under section 46 shall be excluded. 
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along witli otlier properties to the plaintiffs Defendants 1 and 2 having obtained 
a decree, they applied for execution and sought to recovei the decretal debt by sale 
of the house Thereupon, the plaintiffs intervened and applied that the house should 
bo sold subject to their mortgage heu The plaintiffs’ application being disallowed 
they brought a smt agamst defendants 1, 2 and 3 to estabhsh thoir right founded 
on their mortgage The suit was brought within one year of tho order icjectmg their 
application after the exclusion of the time taken up* m obtaining the Ooncihatoi’s 
certificate under sections 47 and 48 of the Deikhan Aguciiltuiists’ Relief Act 
(XVII of 1879), defendant 3 being described m their mortgage as an agriculturist. 
Defendants 1 and 2 contended that defendant 3 bemg not a necessary pnt\, the 
Conciliator’s ceitificate was unnecessary and the suit was time-baiied 

Held, that under the provisions of the Transfer of Property Act (IV of 1882) 
defendant 3 was a necessary party to the suit which Tvas brought o i the strength 
of the mortgage and he bemg an agriculturist, the Conciliator s ceitificate was 
necessary and the suit was, therefore, not time-barred 

Second appeal against the decision of 0 0 Boyd, District 
Judge of Ahmednagar, confirming the decree of L. Q-. Dhebne, 
Subordinate Judge of Eahuri 

The facts were as follows • — 

The property in suit, a two storeyed house, belonged to 
Eajmal Manikchand, defendant 3, and he had mortgaged it to 
Eknath Pandoba and Eamohandra Eknath, defendants 1 and 2. 
On the 17th Pebiuaiy 1904 the mortgagees brought a suit. 
No 59 of 1904, against Eajmal to recover the moil gage-debt. 
While the said suit was pending, Eajmal mortgaged the said 
house along with four other properties to the plaintiffs under a 
deed, dated the 1st July 1904. The suit brought by the 
mortgagees Eknath and Eamchandra against Eajmal was 
decreed in their favour on the 6th February 1905. They 
applied for the execution of their decree and sought to recover 
the mortgage-debt by the sale of the house 'In the meanwhile 
the plaintiffs intervened and applied that the attached property, 
namely, the house should be sold subject to their mortgage hen 
The plaintiff’s application was registered as Miscellaneous 
No. 13 of 1906. The Subordinate Judge investigated the 
plaintiffs’ claim and, on the 19th June 1907, he rejected 
their application. Defendant 3, Eajmal, being described in the 
plaintiffs’ mortgage-deed as an agriculturist, they on the 8th 
June 1908, applied for a conciliator’s certificate under sections 
47 and 48 of the Dekkhan Agriculturists’ Eehef Act (XVH of 
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1879) to enable them to file a suit against defendant 3 along 
with defendants 1 and 2. They obtained the conciliator's 
certificate on the 15th July 1908 and on the same day filed the 
present suit against defendants 1, 2 and 3 under Order XXI, 
Eule 63 of the Civil Procedure Code (Act V of 1908) and prayed 
for the setting aside of the order passed against them in the 
Miscellaneous Proceeding, No. 13 of 1906, and for a declaration 
that the mortgage-deed executed in their favour by defendant 3 
was a true and genuine transaction. Though the suit was 
apparently filed one year after the date of the order in the 
miscellaneous proceeding, the plaintiff sought to bring it 
within the period of one year by deducting the time taken up 
in the conciliation proceeding. 

Defendants 1 and 2 contended that the plaintiffs’ mortgage 
was a fraudulent transaction entered into for the purpose of 
establishing the status of defendant 3 as an agriculturist while 
he was not an agriculturist and for delaying and defeating the 
- execution of their decree against him, that defendant 3 was 
not a necessary party and that the claim was time-barred. 

Defendant 3 did not file any written statement. 

« 

The Subordinate Judge found that the plaintiffs’ mortgage 
was a genuine and lond fide transaction and was valid against 
defendants 1 and 2, that defendant 3 was not a necessary party 
but he was a proper party to the suit, that defendant 3 was an 
agriculturist and that the suit was m time. He, therefore, 
made the declaration sought for by the plaintiff. 


On appeal by defendants 1 and 2 the decree was confirmed. 
Defendants 1 and 2 preferred a second appeal. 


P. P. Ehare for the appellants (defendants 1 and 2) . 

Coyaji, with 0. A. Eels, for the respondents (plaintiffs). 

Ohahdayaekae, Acting C. J. : — It is contended in support of 
i , jthis second appeal that the presence of the mortgagor as a 
f j.|g%i;ty-defendant was not necessary, and that, therefore, the 
' ‘^litpr’jS cefrtifi.eate does not avail the plaintiffs to bring the 
lia/the period of lirnitetion under Article 11 of Schedule 
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This point is urged on the following facts : Defendants 
Nos. land 2, the present appellants, obtained a decree upon 
their mortgage against their mortgagor, defendant No. 3. 
The present plaintiffs were not parties to that suit. Having 
obtained a decree upon the mortgage, the said defendants sought 
to sell the property in satisfaction of their decree. Thereupon 
the plaintiffs intervened, claiming a lien upon the property in 
virtue of a mortgage in their favour subsequent to the 
mortgage of defendants 1 and 2. In the miscellaneous 
proceedings in which they intervened, the Court held their 
mortgage not proved and their application that the property 
should be sold in satisfaction of the mortgage-decree of 
defendants Nos. 1 and 2 subject to their own mortgage was 
rejected. That was on the 19th of June 1907. The present 
is a suit to establish their right founded on that mortgage and 
its object is to get rid of the order passed against them in the 
miscellaneous proceedings. Ordinarily the suit should have been 
brought under Article 11 of the Limitation Act on or before the 
19th of June 1908. But it was filed on the 15th of July 1908. 
Primd fade, therefore, the suit was barred by limitation. 

The plaintiffs, however, seek to bring the suit within the 
period of limitation under Arricle 11 on the ground that as 
their mortgagor, defendant No. 3, was an agriculturist, they had 
to apply for a certificate from the conciliator under the Dekkhan 
Agriculturists’ Belief Act. They claim deduction of the period 
occupied in obtaining the certificate. 

It is conceded by Mr. P P Khare for the appellants that, if 
the period occupied by the application for the conciliator’s 
certificate is excluded, the present suit is in time. But it is 
argued that that period should not be deducted, because, 
defendant No. 3 was not a necessary party to the suit. 
Mr. Kharc contends that the suit was merely to set aside the 
order passed on the 19th of June 1907 in the miscellaneous 
proceeding. To that order, it is true, defendant No. 3 was 
not a party, but, whether he was a party to that order or not, 
the present suit is one brought on the strength of a mortgage, 
and the Transfer of Property Act directs that all persons 
B 1085—9 
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Second Appeal 5fo. 1 'j 2 of 1911, 
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On second appeal by tlie plaintiil, 

Meld, reversing tlie decree, that the First Class Subordinate Judge was entitled to 
try the suit under his special jurisdiction and his decree was appealable to the 
High Court. 

The plaint distinctly laid claim to two subjects, namely, two lands of properties. 
First, there was property in the possession of the Collector and its value exceeded 
Es. 5,000 and that property having been in the possession of the Collector, it was 
not necessary for and allowable to the plaintiff to ask for^^an injunction. Ho was 
only entitled to a declaration of his title. The other subject-matter of the suit 
was the house as to which the plaintiff was entitled to ask for a declaration and 
consequential relief and to put his own valuation on the plaint. 

Second appeal against the decision of B. Clements, Bistiict 
Judge of Belgaum, reversing the decree of V. V. Phadke, 
Birst Class Subordinate Judge. 

The plaintiff sued for a declaration that he was the lawfully 
adopted son of the deceased Venhatrao, Lesai of Ingli in the 
Belgaum District, and as such entitled to the property 
of the deceased and for an injunction to the defendant not 
to obstruct the plaintiff in the enjoyment of such of the 
property (a house) of the deceased as was in plaintiff’s 
possession. The plaint alleged that Venkatrao died on the 
24th J anuary 1909, that he adopted plaintiff, who was a 
member of the same family, on the 24th November 1908, 
that the defendant was trying to give one of his own sons in 
adoption to Venkatrao and when it was settled that the 
plaintiff was to be adopted, the defendant maliciously applied 
to the Collector and the Court of W^ards took possession of 
all the property of the deceased with the exception of the 
dwelling house and that as the defendant disputed the 
plaintiff’s adoption, it became necessary to bring the present 
suit. The plaint was valued at Es. 135, that is, at Es, 130 
for the declaration and at Es. 5 for the injunction, but it was 
stated in the plaint that the value of the whole property 
comprised in the suit was Es. 69,016-9-0. 

The defendant answered that the plaintiff’s adoption was 
false apd the deed of adoption was fabricated, that the plaintiff 
and the deceased Venkatrao were not members of an undivided 
family, that the deceased Venkatrao was very ill on account 
of paralysis and owing to that illness his intellect had become 
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Yveak at Lk'. time of the alieged adoption and he was not in a 
Xxosition to anch-rsland iho meaning or effect of adoption and 
that the adoption was ilJegal. 

The Subordinate Judge found ihaL the adoption bet up by 
the plaiiuill wab proved and valid, tliat the deceased Venkatrao 
had sufdcient :i-ental capacity io understand the nature ol 
whal: he Vvas doing and that Iho plaintiff was not the nearest 
heir of the deceased, lie, Lheitrioj.^-, awarded the ciaini by 
granting the declaration arid injuneno*! sought tor by thf; 
plaintiih • 

The defendant a'ppcakd and rim piainriif took a preliininary 
objection as to the jurisdiction ot the District Court to hear 
the appeal. In over-riding the plaintiil's preliminary objection 
the District Judge observed : — 

A proiinihiary objcctioii is rakew lo IIils Courts ]nvi^(liction lo the appti.i i. 
The rcfpoiicloni iirgo:. thi;t dAhciigh the piaLii U pvop.vlv valued at R^. 135 for i,hc 
purpose of The Ccurt-fees ‘he ',uit ^^as emeii.aiu d by the lower Ccurl, the Pir.-t 
Class Subordir.ato Judge o: Bolgauui, on the undeistauding that the Coiirt-'s 
jurisdiciioii depended on the market value of ihc dccca-cdu esiale. Jho proj'oriy 
m this dhtrict being suuuicd 3u the Atlnh and Chikodi Taluka-, the lor, er Court 
could ojily cnturiam the ^Ult in its !>pi.ciai jun^dicl lou. It is therefore argued that 
the '•uit ha^mg gone to tina: on tbj undetstariding that ilm value of the -ubjeef- 
matter wa- above R'<. 5.000, the appeal n>u^1 he to the High Cotirt. It appear, 
to me that ihi'! cucatlon adi.iih oi but ore eii'-ncv lam net concerned with 
\vhat T.hc learned SabcrdimYc Judge or the partie- may have thought. The suit 
did net come within the lower CcurCs special ■juia^hction and the lower Court had 
no jurisdiction whaievor to try it. Wh-ite\ur the ro-ult oi that may be, the appeal 
undubitablj lies to this Court, under section 20 of the Bombay Civil Court's Act 
which provides that the appeal hes to the 1-iigh Court in decided by a rm.-^t 
Class Subordinate Judge in either hii ordinary or special j u’l-,dietion in vmich the 
value of the subject-matter excccd> 'R^. 5,000. In ['achhani Kesiialliai v. raclilin>ii 
Xanhha, 11 Bom. L. H. 80 fcliowing a Calcutta ease, the Bombay High Qouri} have 
held that the valuaricn of the rcliff in the plaint is to be accepted both for the 
purposes of Court-fees and iuri&diction. 

Having come to this decision, it appeared to me necessary to consider the point 
whether I was bound lo set aside the proceedings of the lower Court and return the 
plaint for presentation to the Athni or Chikodi Couri . As This step wcuM have Ird 
to a deplorable waste of time and mcney and had nothing to cemmend it, neither 
party even hinting that ho had been prejudiced by tho lower Ccurt’h erionecu^ 
assumption of jurisdiction, I suggested to the pieaders and ccun^e] that they 
ahould consult one another as to the best means of obviating this evil and in 
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that the parties could not by agreemonr^cTT^^ f^l^owed it was made clear 
Court wliioix it never had As the "nl ' t * iunsdiotion upon the lower 
section 12 of the Court Pels Act had ^ Court-fees, 

not order that the plaint bo revalued therefore could 

unless the aid of the need section 91 r' -'i argument was that, 

Court had no alternative but to retuxrtheTr’T wtoM, this 

Code, is not mentioned in the stSml of ol • i'- x Civil Procedure 

however, to have been enacted on the analogy of « appears, 

Act {Act VII of 1887). Whereas the latter seotionras The 
restrictions, of ratifying a trial which was held in a C^rr^lTur 
owing to an error in the valuation of the plaint the fe ^ ^ jurisdiction, 

a defect of territorial jurisdiction nnd? , ' to cure 

doubt that section 21 ^an be no 

defendant or the situation of the propertTu sTtVTh^^““" 

described in the plaint. I know of no i ™ wrongly 

distinguish such a case froi Se prelTir! 

one of law. The wording of the seotion’is ve^ TdoTnTin 
pretation to it, I rely ou the nvinpmi^ ft, + ^ ^ ^ 

rectify irregularities and do substantial jLtTe TT! _e“deavour to 

of the' section, I need not consider fl»A ^ iiiterpretation 

a.™ .h.,-. JZ *11. % 

have a perfect right to modify it «itm fn i j. ^ ^filiation Act, and 

OU.0UOO to tui 

interpretation which would make thnt «nr.f a it* " ^ ^ ^ canons of 

first, that when the language of a statute 

one meaning only, that meaning and that mining alourTxfi 

secondly, that » remedial enactments must be consLd liChy T ^ 

“-X'St 

,0,1, «. >«t::;o‘m”“™rT~r 

neither party is at libertv in +ha ^ ^ theiefore hold that 
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The plaintiff appealed. 

Bohertson with G. 8 . Boo (Government Header) r /r 

S^Distot^' t Wllant (plaintiffi - 

District Judge erred m holding that he had jurisdiction 

10 onlorto the .pp», relM „p„n the ieciJouZ 
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Vachkani v. Yaclinan’iS^K IJuu lliat cas(3 Las jio applicatioTi. The 
propert} iv. biiil is valiiCLl aL IL. 69,000 and odd. Excepting 
abinall luniso valncd at Es. 250 tlie \ /hole of the proporty is 
in tho }?,ossossion of tne Collector as Court of V\ ards and with 
respect to it wo ask for a meio doclai'aiion and valued the 
relief as for a deciaratory decree at Es. 130 o]iiy and paid the 
Conrt-fcG of Es. 10 covering lli d a;nounD. The Court-foe oi 
Es. 10 vras the proper Corfit-fee : Court Eecs Act, Scheunh', 11, 
Article 17 (iii). Wirii respect to the lioesc Vvu pray foj* an 
injunction restraining the delenda-' t from iiitorioring witli our 
possession. The relict fur nijuacdion we vained at Es. 5 and 
wo paid the odvalcre'^/i Clout-i/o : CoLiri-d'ces Act, Cliaptor TIT, 
section 7, iv (cl). TIkj loLal amount oi the two reliefs is 
Es. 185 for the purposes of Cou/i-tees and the plaint is valued 
at that amount. J3ut it is mentioned in the plaint thaf the 
value of the fcahject-Uialicr of the suit is nun’o tlian Es. 5,000 
and thus the suit became cog^iizabio b\ the Ccuri of the First 
Class Siihoidinatc jndgp oL Eeigauin in its special iiiriediction 
and tho decree was appealahltj io. the High Court : sections 24, 
25 and 26 oi the Bombay Civil Coinds Act XIV of 1869. The 
District Judge has jurisdiction to hear appeals where the 
value of the subject-njaCuLr oL tho suit is less than Es. 5,000 : 
section 8 oi the ILnuj'ay Civil Courls Ac'. 

In the i^UTScnt case tlio property in suit is ihe suhjed-njaiter 
and not the relief cJaiined. E iht vr-hm oi ihc projjcrty had 
been less than Es, 5,U9C, tne plain Lid would have had lo file 
the suit either in tho Court ai Aahni or at Chikodi. Both 
those Courts arc presided ovei* by Suhordirratci Judges ot 
Second Class : sections 15 and 16 of the Civil Jh’occdure Code. 

In a suit for a bare declaration adecting propoity worth more 
than Es. 5,000 the test for determining the value of the 
property for tho computation of Court-fee is difierent from 
that for determining value for the purposes of jurisdiction. It 
is only in a few cases that the value for both purposes is the 
same: section 8 of the Suits Valuation Act VII of 1887. In 
a suit for a^mere deciaratory decree the value for determining 

0) (1908) 33 Bom. 307. 
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jurisdiction must betaken to be what it would be if the suit 
had been for the possession of the property : Ganapati y, 
ChathifiK If the present suit had been for the possession of 
the property, the valualion for the purposes oi Court-fees 
would have been Es. 69,000 and odd. The suit was, therefore, 
properly brought in the Court of the First Class Subordinate 
Judge in its special jurisdiction, kn appeal against the decree 
in such a suit lies to the High Court and not to the District 
Court : Ajubhai Bawahhai v. Bai Hiraha^^\ Bed Malikor v. 
BulaJcJii Ghahi^'\ Ghi iUjrtcliam V itil Hanlnran Nair v. GJiinga- 
cham VdG GopaJn Menon^^^, Slinvuint H'lrjajirao v. S. 

Ganapati v. GJiatJufi\ Ihrayan Kindii v. Ko'fnanmtti 

The decision in Vachhani v. Yaclihand'^^ has no application 
because the injunction therein asked for related to the very 
property with regard toYhicha (Lelrration was sought for, 
and the suit came under Boction 8 of .the Suits Valuation Act 
VII of 1887. Til the present ease the injunction is sought 
with respect to a very small pait of the property and a bare 
declaration is asked for vatli respect to the bulk of the 
properly. The suit compris s 1\eo subjocts arising out of the 
same cause of action, but those subjects are quite independent 
of each other. It would not have been necessary for us to ask 
for an injunction with lespect to the house if the defendant 
had not threatened obstruction to our possession. 

Goyaji Jayahar with K.A. PaclJiye for the respondent 
(defendant) ; — The decree of the lov/er Court is correct and 
should be upheld. The injunction was prayed for in conse- 
quence of the declaration and also as a consequential relief. 
The suit being for a declaratory decree and consequential relief 
it fell under section 8 of the Suits Valuation Act. The Court 
Fees Act provides only for two kinds of suits, namely, those 
for a declaration and those for a consequential relief, which in 
the present case would bo the injunction. It does not contem- 

(1) (1889) 12 Mad. 223. (^) (1906) 30 Mad. 18. 

m (1896) P. J. 327, (S) (1S95) 20 Bom. 736. 

IS) (1874) 1 Bom, 538. (®) (1891) 15 Mad. 501. 

(7) (1908) 33 Bom. 307. 
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plate a third kind of suit, namely, partially for a declaration 
only and partially for both a declaration and injunction. Such 
being the present suit, the value to be determined for comput- 
ing the Court-fees is the same as the value for the determi- 
nation of jurisdiction : section 8 of the Suits Valuation Act- 
Therefore the District Court had jurisdiction to entertain the 
appeal : Vaehhani v. Vachliani^^\ Bhimiai Jamalbhoy v. 
Mariam Binte A'bduP\ Pherozshaw v. Waghji^^\ Collector of 
Belgaum v. Shrimant 8undrdbai^*'> . 

With respect to the place of suing section 21 of the Civil 
Procedure Code and section 11 of the Suits Valuation Act 
will apply. 

Chanda VARKAE, Acting C. J. This appeal arises out of a suit 
which had been brought by the present appellant in the Court 
of the Subordinate Judge, First Class, Belgaum, for a declara- 
tion that he was the adopted son of one Venkatrao, deceased, 
and that as such he was entitled to his property. 

The plaint was valued at Es. 130 for a declaration of the 
right, and at Es. 69,016-9-0 for pleaders’ fees. The plaintiff 
alleged in the plaint that a house forming part of the subject- 
matter of the suit was in the possession of the plaintiff 
himself and that the defendant was obstructing him. He 
prayed for an injunction to issue restraining the defendant 
from interfering with the plaintifl’s rights in respect of that 
bouse. The injunction was valued at Es. 5. The plaintiff 
further alleged that the rest of the property, belonging to the 
deceased Venkatrao and valued at Es. 69,016-9-0, was in the 
possession of the Collector, having been attached by him after 
the death of Venkatrao. As to that property, the plaintiff 
sought a bare declaration of his right as Venkatrao’s adopted 
s&. As all the property was partly in Athni and partly in 
Ohikodi, and, therefore, outside the ordinary jurisdiction of 
j the Subordinate Judge’s Court at Belgaum, that Court could 
J ',f% the suit only under its special jurisdiction. 

a) (1908) 83 Bom. 307. (3) (ion) 13 Bom. L. E. 168. 

. , ® ( 1909 ) 34 Bom. 267 . W F. A. No. 121 of 1910 (tJnrep.), 

i ' ' ' • 
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The Subordinate Judge tried the suit under his special 
jurisdiction and held that the appellant was the adopted son 
of Venkatrao. A decree was accordingly passed in favour of 
the plaintiff. 

The defendant appealed to the District Court at Belgaum. 
There a preliminary objection was raised by the present appel- 
lant, who was respondent in the appeal, that the appeal lay, not 
to the District Court, but to this Court, because the suit had 
been tried in the Court of the Subordinate Judge at Belgaum 
under that Court’s special jurisdiction. The learned District 
Judge held that the Subordinate Judge, First Class, at 
Belgaum, had no jurisdiction to try the suit under his special 
jurisdiction, because the suit having been for a declaration 
with consequential relief and the relief having been valued at 
Es. 5 for the purposes of Court-fee, the valuation for the 
purposes of jurisdiction was the same- as that for the purposes 
of Court-fee and that valuation was less than Es. 6,000, 
according to the decision of this Court in Vachhani v, 
Vachhani^^K The District Judge was also of opinion that the 
Subordinate Judge had no jurisdiction to try the suit tinder 
his ordinary jurisdiction, because the property to which the suit 
related was outside that jurisdiction. Nevertheless, the 
District Judge held that he had jurisdiction to dispose of the 
appeal on the merits, because neither party hinted that he 
had been prejudiced by the lower Court’s erroneous assump- 
tion of jurisdiction The District Judge found the adoption 
set up by the jDlaintiff not proved and disallowed his claim. 
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From that decree this second appeal has been filed. The 
principal contention in support of the second appeal is that 
the suit was within the special jurisdiction of the Subordinate 
Judge, First Class, Belgaum, and that, therefore, an appeal from 
his decree lay, not to the District Court, but to the High 
Court. 

Thfe appellant’s argument is as follows : the suit comprised 
two subjects-— (1) property in the custody of the Collector, of 
the value of more than Es. 6,000, and (2) property in the 


' I 

1 1 

14 


f t.if t .. 


» :^Q8s— 10 


(1) (1908) 83 Bom. 807. 


^ I 




635 


1012 , 


Shidippa 

Vlakatbao 

V, 

EAGIIA.PPA 

SUBBAO. 


THE INDIAN LAW EEPOETS. [VOL. XXXVI. 

plaintiffs possession of the value of less than Es. 5,000. 
Plaintiff asked for a bare declaration of title as to the former ; 
as to the latter he asked for a declaration with consequential 
relief, valued at Es. 5. Though the latter relief v^as of a value 
less than Es. 5,000, the former exceeded that value ; hence the 
suit was within th^ special jurisdiction of the Subordinate 
Judge, First Class, at Belgaum. 

It has been argued for the respondent that as this was a 
suit for a declaration with a consequential relief and the 
consequential relief had been valued at Es 5, the suit must be 
treated as one for a declaratory deciec with consequential 
relief and that, therefore, the valuation having been less than 
of Es. 6,000, the suit lay in the First Class Subordinate 
Judge’s Court^at Belgaum under its ordinary jurisdiction. 

But that is not the correct view to take of the plaint. In 
the plaint, the appellant distinctly states that he laid claim to 
two subjects, i. e,, two kinds of properties. First, there was 
property in the possession of the Collector and its value 
exceeded Es. 5,000. That property having been in the posses- 
sion of the Collector, it was not necessary for and allowable to 
the plaintiff to ask for an injunction. He was entitled to ask 
only for a declaration of his title. Then there was the other 
subject-matter of the suit, namely, the house as to which the 
plaintiff was entitled to ask for a declaration and consequential 
relief. With reference to this second subject-matter, it was 
open to the plaintiff to put his own valuation on the plaint, 
and he did it, and if the suit had been confined to this second 
subject-matter, then it would have been within the ordinary 
jurisdiction of the Subordinate Judge’s Court at Belgaum, 
provided the house was within the limits of that jurisdiction. 
But plainly it was not. 

1 It is, however, contended before us for the respondent that, 
ll&rbcerding to the Court Fees Act, read with the Suits Valuation 
Act, we have provision made only for two classes of suits, one 
■ a suit for abare declaration and the other a suit for a declaration 
^ with consequential relief. There is, it is urged, no third 
^^uits provicled for, namely, a suit for a bare declaration 

vw ’ -''j . ' 
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and also' for a declaiation consequential relief. Upon 
this reasoning vie are asked to ignore the relief in the plaint 
for a bare declaration and to look solely to the relief by way of 
declaration and consequential relief. 

Section 17 of the Court Fees Act is an answer to the argu- 
ment in question. It provides that — 

Wliere a smt embiaces or more distinct subjects, tbe pUmt oi memoian- 
dum of appeal shall be chaigcable with the aggiegate amount of the fees to which 
the plaints oi mcmoianda of appeal m suits embiacmg sepaiately each of such 
subjects would bo liable uiidei this Act.’’ 

Here there are two distinct subjects, one, the property with 
the Collector valued at Es. 69,000 odd ; the other, the house 
valued at less than Es. 5,000. The declaration as to the 
former can only be of a valuation of more than Es. 6,000 both 
for Court-fee and jurisdiction. The valuation of both would 
be the aggregate of the fees to which the plaint would be 
liable, having regard to these tw’o subjects. Therefore the 
suit lay within the special jurisdiction of the Subordinate 
Judge, First Class, at Belgaum and the appeal could lie only 
to this Court and not to the District Court. 

The decree, therefore, of the District Court must be reversed 
and the memorandum of appeal to that Court must be returned 
to the respondent in this appeal for presentation to this Court. 

The appellant must have his costs of this appeal and also of 
the appeal to the District Court. 

Decree reversed mid memorandum 
of ap^peal retm ned for presenta- 
tion to the Sigh Court, 


G-. B. B. 
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lOl'S. 
June ^ 7 . 


APPELLATE CIVIL. 

22ofo',a Sir yci'o,.cri C'Ux'iytlav'^, Lc'.\ Ki., Acii'yj Chi •' Jytnicc, 
aiL-'l 21-'. dii.-incc PAdchclor. 

HAHTDAS Xa^^CAETIAl GlJEaTL (oELaNL. Ecce. c- . ,li. At. r. 

VTTTiVLDAS jaSAXD\S GlAJI^ATJ [2 cc :.n m-d: ■ vov). iV =..>0 ':d^ vl- 

J Ah'.iicdiO'ii Ac! (IX o' J.G'i.'sJj so'cdt'Jc IT, CuViiAc 170 — Ea i oc — Xj cculxci . . < nilrriR 
— Ai))', Vico, lion for Lr.nc lo oUa'ni ni anu — Sa'n-i'.i-nvi of 

execvtim, 

A.n applicaucn f';v iimo .o C'li.iAiL- Aic [o oiii.ci' cop’-', oj’ (El.xc 

judgment, made Aticr p.X7;c'‘ii iPl^ i"! iA// 7./.’ .r/a‘i :o cxe. ale .i dLL'-\-.', A i ,,ep-LiL.i 1 f-f 

CXOCllblOlL 

S Aiaf/h'iVj tolle-wcA 

Tlatiidi Xaih Pfluleii LiCini ^Ixtru a.i'l-), ds-v'-.'. cv fiTTiL 

pEOCEEDiAiiiS ill execution. 

The decree iiDuou execation ehtained by oeo TTandns. 
Ho applied to oxecuto the decree on jTiIi N(AX;inbey i^iOG. In 
lliG Gourso of execution proceed apptiiLl on the lo:]'. July 
1S07, for time in ordeir Ik^ might obmia coj^ies ot dcc/co 
and judgment. Time was given; but ti'ic copies were never 
produced. On the ITtii August J907. ihe Courr diismissod the 
darlchast. Harida? gave a second darl'lia^i to execute Ib.e 
decicc on the lOtli February 1910. 

Both lower Courts rejected ihe second durkliafit m the ground 
that it was timo-barred, as move limn tlvov's y^jav'^ had ei:ij)s. d 
between the dates of the two darJ):Ji((^i'i. 

The decree-holder appealed to tiic Higli Couu. 

K, H. KelTcar, for the appellant . 

The respondent did not appear. 

Chaxdavauicau, Actixg C, J. : — Yve arc of opinion that the 
application for time, which wa-s made by the appellant after iio 
had given the of November 1906, to enable him to 

procure copies of the" decree and judgment, was a step-in-aid 
of execution. hVe agree with the judgment of the Hadtas 
High Court in Kunhi v. Seshagiri'^^^ , and dissent from fhe 
judgment of ihe Calcutta High Court in Kartich Nath 
Pandey v. Jnggernath Earn Marv'ard-\ 

“Sec-ond Appeal !Sro. 504 o£ 1911. 

W (1883) 5 Mad, 141. (2) (1899) 27 Cal. 285. 
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The decree is, therefore, reversed and the darhlmsi sent back 
to be disposed of according to law on the merits. 

Costs hitherto incurred will be costs in the darhhast. 

Decree reversed. 

B. E. 


PEIYY COUNCIL/^ 


EAGHOJIEAO SAHEB (Dependant) v. LAKSHMAKRAO 
SAHEB (Plaintiff). 

[On appeal from the High Court of Judicature at Bombay.] 

Banad, construction of— Grant creating title of Pal j ah of Beur in 1862— Meaning of 
Bands attached to Beur ” — Whether confined to lands m Sdtdra where Beur is 
situated^ or extended to other lands in Botnhay P residency — Use of couiempoi’anea 
oxpositio in interpretation of documents— Jdgliir, nature of temive—Saranfdm— 
Indm I'atan Hahk — Nature of evidence in interpreting documents — Alteration 
of records. 

The plaintiff and the defendant were brothers, descendants of the Bhonslc family 
(Rajahs of Ndgpur) Avhoso possessions lapsed to the British Goverranonti in 2853. 
The object of the suit Tvas to have it declared that the 'whole of the property in 
dispute (all situated in the Bombay Presidency) ])cloiigcd to the two brothers in 
equal shares. The elder brother, the defendant (appellant), was Rajah of Dour, 
and his defence was that he had succeeded to -the property in suit under the law 
of primogeniture, as an appanage to tho title of Bijah conferred on him by a sanad 
issued by the Governor General, Lord Canning, in 18G2, The question depended 
mainly on the construction of that sanad, in which the expression “ lands attached 
to Dour " had been interpreted by the Courts in India as giving to the defonda 
only lands in the district of Satara in which Deur is situated, tho rest of the lands 
being declared to bo partible between the two brothers. 

Held by the Judicial Committee (reversing those decisions) that on the true 
construction of the sanad, a construction indicated by the history of the family 
and the other documentary evidence in the case, considered on the principle of 
contemporanea expositio, as a guide to its interpretation, the defendant was 
entitled to the whole of the property in the Bombay Presidency, and not only to 
that 'in S4tdra, as an appanage to the title. 

This was to bo inferred from the official documents for 50 years, the language used 
in all of them being applicable to the possessions of the Rajahs in the Bombay 
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Prebidcnoy tis a -vviioie , fiom the intention of tho Government to make suitable 
provxbiou for the no\\ly oicated title, and enable the holder to suppoit it with 
becoming dignity which he could not do if Ic^s weit given , and fiom the facts, as 
gathoicd from documents, that the Ei] ihs (of N igpiii) had properties in the Oential 
Provinces as well as in tho Bombay Presidency, and the footing on which the 
Government had all along proceeded during a long period was to allot the 1 attor as 
an appanage to tho title, and the former to be partitioned among the younger sons, 
which was done m 1887, 1893 and 1899 

As to the tenure on which the lands were held, the whole of the lands previous 
to the re grant m 1862 were “ 3 ighii ” lands, imidjmg no grant of the soil, but a 
personal grant of the rev onuc& to tho grantee A giant of such lands \ as poi ^onal, 
not hereditary, and resumahlc at pleasuie The grant being personal and 
temporary, the lands were necessarily impartible Tho impaiti )ility and unity 
which attached to poibonal service wa^ not relat d to, but on the oon^riiy was 
distinct from, the idea of succession b} force of law to the impartible lands , they, 
therefore, could not be decided to be subject to the rule of primogeniture 

The Maratha equ valent for “ ji-ghir ” wa^ “ saranjim ” which eame in course 
of time to be applied to the 1 ind^ “.Srianjam ” was not confined to the lands in 
SAtdra as held by the lower Courts Tho terms “ siranj im,’ and indm ” were 
not mutually exclusive “ Inam ” was a term of mere generic significrnce appli- 
cable to a Government grant as a whole Eights m the Bombay Presidency were 
dealt with comprehensively, and as covered not by one name, but by all, or at least 
many of the namoa ipplicable to land and revenue iighta as “ mam,” “ saianjam,” 
*Watan,” hakk, <Lc The argument to the effect thitthe Satdra property, and 
that alone, was treated as “ saranjam,” while tho other piopertie^ were throughout 
treated as indm,” was contrary to whrt wore admitted to h ive been the original 
entries in the Oolleotoi’s books No i Ji moo, ihertfoit, could bo placed on such a 
denomination of those lands 


The origin rl state of the reco’^db bcfoio the so called “ corrections ” were made, 
and not with tho doubtful and unexplained interline itions and alterations, w is that 
to which a Court of law should have looked as evidence Too restricted an applica- 
tion had been made by the Courts below of the term “ the lands attached to Deur,” 
whrch their Lordships were of opinion extended to the whole of the lands in suit, 
which was consequently dismissed 


Appeal from a decree (14tli November 1907) of the High 
Court at Bombay, wbicb affirmed a decree (7tb December 1904) 
of tbe Subordinate Judge of Poona. 

suit wHob gave lise to this appeal was instituted on 
Ml-lljgust 1900 by Lakshmaurao Slheb, the present lespond- 


tition of certain properties in the Ahmednagar, 


T) 


bona. 


' ShoUpur and Sitara Districts of the Bombay Presidency, 
that. they constituted ancestral property of the family 
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paitiblo equally between himself and his cider brother, the 
piesont appellant, w’hom lie made defendant 

The defence of the appellant, u^ho was in possession, was that 
all the piopeities had devolved upon him as Eaja of Deni and 
head of the family and weie impaitible not only by custom, but 
also by leason of the nature of then temne 

The parties are the only suiviving male representatives of 
the Ntigpui Blanch of the Bhonsle family, and their pedigieo 
so far as it was mateiial was as follows ~ 
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J inoji, 

1 

&xb xji 

1 

T'lndiioji 
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Duightcr Baghoji II, Venkaji 

I adopted by Janoji I 


Daiioliter Pui oji, Exglioji III, 
j d 1817 adopted to PuiwO]! 
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Bxglioji III, 


d 16 58 
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Eaja Janoji, the father of the parties, died on 5th December 
1881 leaving him sui-viving three widows, three daughters, and 
two sons — the plaintiff and the defendant who were then 
minors, the elder of them, the defendant being only nine years 
old. At the time of Eaja Janoji’ s death, there were heavy debts 
outstanding against the estate amounting to about Es. 3,80,000 
in addition to the balance of Es. 32,000 of the loan of 5| lacs of 
Eupees made by the British Government. This is shown by the 
report made by the Chief Commissioner of the Central Provinces 
to the Government of India, dated the 10th February 1882, in 
which he made proposals for the reduction and distribution of 
the amount of pension enjoyed by Eaja Janoji among the survi- 
ving members of the family mentioned above. He also proposed 
tlic management of the estate by himself during the minority of 
the cider of the two sons of Eaja Janoji, in order to cnablo him to 
take all possible measures of economy in the management of their 
family affairs with the view of iic|uidating the debts out of the 
surplus income and handing over the estate to the sons free from 
liabilities. These proposals made by the Chief Commissioner were 
sanctioned by the Government of India. But it appeared that the 
management of the property was snbsocjuently transferred to the 
Court of Wards in the year 1835. The defendant having sub- 
sequently attained the age of majority tho whole of tho estate loft 
by Eaja Janoji was handed over to him in 1893— and ho managed 
it till August 1895, when, on the plea of his own incapacity to 
manage his affairs, he put it back with tho sanction of the Chief 
Commissioner of Nagpur, trader tho Court of Wards. But at 
that time ill-feeling had arisen between the two brothers owing to 
the defendant’s denial of the plaintiff’s right of participation in 
their father s estate to which ihe latter assorted his exclusive 
right on the ground that it was confirmed to him alone for the 
maintenance of his dignity as the head of the family. But 
subsequently the Government of India having by letter No. 8640- 
LB., dated 24th September 38S7, in reply to the defendant 
• Eaghoji’s petition forwarded to them by the Chief Commissioner, 
the whole of the estate, including both lands 
save Deur lands which were attached to the title 
conierred upon him personally as the head of 
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the family, to be partible according to Hindu Law and Maratha 
custom. The defendant would appear to have yielded to the 
plaintiff’s demand of his share only in the estate in the Central 
Provinces, North-Western Provinces and Berar. Accordingly 
they agreed to have it divided by an arbitrator appointed by 
them, with the consent of the Deputy Commissioner Mr. Mayes 
and referred the matter to the arbitrator by the agreement 
dated 3rd May 1899. That estate had, it was admitted, been 
divided between the two brothers and the present dispute 
related to the remaining estate in the Bombay Presidency which 
was not included in the reference to arbitration as the defend- 
ant still persisted in denying the plaintiff’s right to a share in 
that property on the plea, mter alia, that it, being an appanage 
of the title of Eaja of Deur conferred upon him, was impartible. 

The present suit was then brought as above stated, and 
the Subordinate Judge held that the defence was established 
with regard only to such of the properties as were situated in 
the district of Sdtdra ; as to the rest of the properties he 
passed a decree in favour of the plaintiff for partition. 

An appeal to the Pligh Court was heard by Jenkins, C. J., 
and Knight, J., who affirmed the decree of the Subordinate 
Judge. The judgment was as follows : — 

“ This is a suit brought by a cadet of the house of 3Sf%pur Bhonsles to enforce 
against his elder brother, the titular Baja of Deur, partition of that part of the 
family estate which lies within the Bombay Presidency, It consists of grants and 
allowances derived from villages in the Poona, ShoHpur and Ahmednagar Colleoto' 
rates The Deur Safanjam in the Sdtara District, which also pertains to the 
family, was at first included in the plaint ; but plamtifi has abandoned this portion of 
Mb claim, admitting that the Saranjum is the peculiar appanage of the 
hereditary title, and that it is not liable to partition. Defendant asserts 
that the other properties enumerated are also part of this appanage ; and 
with this the whole present dispute is defined. Ail that the Court is 
required to ascertain is whether the Poona, ShoUpur and Ahmednagar grants are 
part of the general family property and liable as such to partition among 
oo-paroeners, or whether they are included m the special Saranjam assigned by 
Government for the maintenance of the title, and are therefore impartible. 

** Glancing for a moment at the question of jurisdiction which necessarily arises 
in claims of this character, we note that the learned Advocate General has admitted 
the competence of the Civil Courts to deal with this suit. By clause 16 [a) of 
Act H ot 1863 the power is reserved to the Government to determino the conditions 
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of tlie devolution of estates granted on political tenure ; and if in this case the 
Govornmenb had chosen to demur to our jurisdiotion it might he that we should 
have had to decline to entertain the suit. But not only has the defendant waived 
this ground of defence, hut Government themselves, as is apparent from the papers 
before us, have assented to the suhmibsion of the dispute to our decision, and have 
more particularly granted to plaintiff those certificates under the Pensions Act 
without which his suit could not lie. The case therefore resembles that of Naraym 
lagannaih Dikshtt v. Vasudev Yislmu Dikslnti'^) which lihe this, related to a grant 
in saranjdm ; and we need maho no further allusion to the question of jurisdiction. 
The Government have preferred to leave the dispute to the decision of the Civil 
Courts, and it is for us therefore to construe the terms of the grant, gathering its 
meaning from the surrounding circumstances and the object with which the sanad 
was granted {Naraijan Jagannatli Dihshit v. Vasudeo Vishnu Dikshit ) . 

‘‘ The history of the Nagpur Bhonsles is set forth in the clear and able judgment 
of the Subordinate Judge, Mr. Bhavo(3). The head of the family was at one tune 
the Raja of Nagpur, a title which he seems to have attained during the troublous 
times of the latter part of the 18th century, and which was extinguished by the 
British Government about the year 1853. Prom the older records produced in 
evidence it appears that none of the grants under which the property in the Bombay 
Presidency was acquired can be traced back beyond the year 1752. To deal with 
each section of them in turn : the documents noted in 
Exhibits 397, 407, 404 the margin show that in 1762 the villages of Nimbgaon 
406,405. and Jat Devoli, in the Ahmednagar Oolleotorate, were 

held by the first Raghoji in yag'/w*, apparently under 
grants from the Nizam, and that the territory then being ceded to the Peshwa, the 
jaghir was resumed by the new Govermnont and re-granted to him. He died in 
1755 and in 1760 the estate was granted afresh to his eldest son Janoji (under 
Exhibit 407) who seems to have held it until his death in 1772. Here the history 
breaks oS, and no documentary evidence is forthcoming until 1858, when the Inam 
Commissioner investigated the grants, and decided that there was nothing to 
suggest that the villages were ever held on an hereditary tenure (Exhibits 423, 425j. 

“ Nextly as to the village of Jalalpur, also in Ahmednagar. The history is very 
similar to that of the preceding property except that the earliest paper on the record 
indicates that in 1774 — Janoji being dead — the village 
Exhibits 259, 396, 398. was held by Raghoji I’s second son, Sabaji. (The 
Inam Commissioner, writing in 1858, (Exhibit 424) 
refers to the original sanad, not now before us, whereby the village was granted in 
jaghir to Sabaji in 1772, presumably just after Janoji ’s death.) The other old 
papers loosely refer to Baghoji I as the grantee — at a date when he had been dead 
20 years or more and save that they speak of the grant as s, jaghir, they possess no 


(1) (1390) 15 Bora. 247. 

(2i See Sir W. Grant Dufi’s “ History of the Marathas ” (3rd Ed.) 168 ct seg 9 
and tihe “ Report on the Territories of the Ra.ja of Nagpur ” (1827), by tho British 
Resident, !Mr. Richard Jenkins. — Bejgorter's Note, 
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special importance. Tlie conclnsions of the Inam Commissioner (Exhibit 424) with 
reference to this property were identical with those indicated in the last paragraph. 

“ Lastly as to Hingani in the Poona District. The two oldest papers, of 1763 
and 1769 respectively, show the village as ‘held by’ Janoji, the nature of the 
tenure not being specified ; but two others, of 1775, 

Exhibits 403, 402, 396, speak of the grant as a jcighiT held by Eaghoji, 
399, 398. presumably meaning the original grantee. In 1796 

the name again appears, when it may refer either to 
Eaghoji I or to his grandson, the child of his third son Mudhoji who had died in 
1788. The Inam Commissioner’s report on this grant has not been laid before us. 

“ The conclusions to be drawn from this portion of the evidence are simple and 
obvious. The documents produced are not so complete as those at the disposal of ■ 
the Inam Commissioner in 1858, many important papers to which he refers, 
especially in connection with Jat Devoli, Nimbgaon, and lalalpur, not having been 
put in evidence ; and we do not feel at liberty to proceed upon his second-hand 
account of their contents. But on the materials before us we feel no hesitation in 
endorsing his conclusions as regards the three villages just named, and in framing 
similar conclusions for ourselves as regards the fourth. The grants were manifestly 
grants injcif/hir of the ordinary character j that is to say, they were personal and 
not hereditary, and were resum able at pleasure. Being personal and temporary 
they were necessarily impartible. Long after the advent of the IMaratha power, the 
Hindustani tonnjaghir continued to bo applied to them, carrying with it its usual 
connotations and imptying a grant not of the soil hut of the revenue, and one 
personal to the grantee [G'ulahdas Jugjivandas v. Collector of At what date 

the term was replaced by its IMaratha equivalent, saranjavi, is not disclosed by the 
evidence ; but there is nothing to suggest that the change was anything but a mere 
change in nomenclature. That the grant was ne/er hereditary is the ordinary 
presumption from the fact that it was a grant in jaghir (Gtdabdas Jugjivandas y. 
Collector of S'urat^V , md. Ramchandra y. Venhatraoi^i), and is moreover directly 
proved by the re-grant of Nimbgaon and Jat Devoli to Janoji in 1760 under the sanad 
(Exhibit 407). We do not think that the circumstance that the grant was generally, 
or even invariably, continued to the senior living male of the family is by itself 
adequate to rebut the presumption or discredit the inference. There is no direct 
evidence that the grant was ever intended to be hereditary, and there is much to 
suggest the contrary. That in those times of turmoil and disturbance the ruling pownr 
should for40 or 50 years have secured the support of the local Chieftains by continuing 
their eldest males from time to time in the enjoyment of their military emoluments, 
is no more than natural ; and in the later unsettled days that preceded the introduc- 
tion of the British Power, it is no secure ground for inference that the descendants 
of the original grantees should have contrived to maintain their hold upon the 
revenues that their fathers had enjoyed. We must therefore discard the plea that 
the history of the jaghirs indicates an hereditary grant and the further suggestion 
that they descended by right of primogeniture must necessarily fall to the ground. 
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(2) (1882) 6 Bom. 598. 
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** We are now in a position to approaoli tlie argument laid before ns on behalf of 
the defendant-appellant by the learned Advocate General, After the extinction in 
1853 of the title of Baja of Nagpur, and the proceedings of the Inam Commissioner 
in 1858, the whole of the grants were declared to have lapsed, save in so far as a 
portion of them was continued during the life-time of certain widows. Under the 
circumstances and on conditions which we will presently examine the estate was 
re-granted to the family by Government in 1861-62 ; and the learned Advocate 
General has contended that, in accordance with the well established principle 
which affirms that the continuance or revival of an ancient grant must be presumed 
to imply a continuance of its original terms, conditions, and limitations except in 
so far as they are explicitly or impliedly varied, the regrant must be deemed to be 
no more and no less than a renewal of the estate enjoyed by the Bhonsles in 
1752—1796. The conclusions which we have just enunciated as to the character 
of that estate deprive the argument of much of its value : for the appellant’s case 
largely rests upon the assumption that the original grant was a grant in heredity 
descending by primogeniture. However although it may not originally have been 
hereditary, there is no question but that it has become so under the terms of the 
modern regrant ; and, spelling a lulo of descent by piimogeniture out of the earlier 
history of the grant, it is possible for the defendant to argue that the intention of 
the regrant was to recognise and affirm that rule, and to confine the estate to the 
senior male — or as he himself puts it, the senior branch, — of the family. The 
argument derives a more particular plausibility from the fact that when the estate 
was regranted, part of it was admittedly attended by this ve ry condition of descent 
by primogeniture : and the question that w e now have to determine is whether the 
properties in suit were included within that part. 


In 1858-60 as we have seen, the Government, acting upon the reports of the 
Inam Commissioner, declared the whole estate to have lapsed, the Poona and 
Sholdpur properties being permitted to continue in the possession of certain widows 
until the death of the last survivor. This continuance had been sanctioned as a 
matter of grace, not of right. It happened however that one of the ladies, 
Bakabai, had rendered valuable services to the Government during the hlutiny ; 
and m recognition of those services the Government was pleased to regrant the 
whole estate to the family and to revive the royal title, the latter dignity however 
deriving not from the old Chieftaincy of Nagpur, but from a village in the Sdtdra 
District called Deur. With the recognition of the title, Gevernnient specially 
allotted an estate called the Deur lands^ or the lands of or attached to Deur^ to 
form the territorial basis of the Eajaship and to supply a permanent appanage to 
its dignity. It is the case for the appellant that this special estate comprised and 
included the whole of the properties situate within the Bombay Presidency. 

** It is necessary, we think, to lay particular stress upon the terms of the new 

I and to note the essential differences that distingtiished it from the original. 

I latter was intended, as all jaghirs were, rather for services to be rendered than 

I I already rendered j it was personal, it was not hereditary, and it was 
not, so far as the papers before us enable us to speak, accompanied by the bestowal 
. ox recognition of any royal title. The new' grant was for the reward of special and 

recent services, and bore no reference to the future ; it was a grant to the heirs 
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of tho then Chief as veil as to himself, and it conferred npon Mm the hereditary 
title of Baja. The^e are the vords in which it was embodied (Exhibit 481) : 
‘ Whereas it has been satisfactorily proved that the Maharam Bakabai Saheb 
rendered great assistance to the British Government at the time of the Mutiny, 
the Governor General is pleased to conler on this good occasion upon the Baja 
himself and his heirs, begotten or adopted, in perpetuity the title of Baja Bahadur 
of Deur, and to release to himself and his heirs and successors in perpetuity the 
lands attached to Deur free of revenue.’ 
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‘‘This document hears date in 1861. It was confirmed by the Secretary of 
State in the following terms in 1862 (Exhibit 409) : ‘ The contmuance to the 
present representative of the Bhonsla family of the vatans and saranjmm held by 
them in the Bombay Presidency notwithstanding the fact that under rules in 
force they would have lapsed to the State, is a measure which will be gratifying to 
this loyal family, and one which I have much pleasure in confirming. ’ 

“ The grant, how^ever, seems to have left room for doubt as to its precise extent, 
more especially, we may conjecture, in reference to the estates previou&ly continued 
to the widows in Poona and Sholipur ; for in 1864 the Government of India 
replied to an inquiry from the local Government in the following terms (Exhibit 33) ; 

‘ I am diiected to reply to your letter No. 4408, dated 9th December last, to inform 
you that His Excellency the Governor in Council of Bombay is right in supposing 
that all the possessions specified in the list accompanying the memorandum from 
Bevenue Commissioner, Southern Division, No. 8726, dated 4th November last, are 
to he continued hereditarily to lanoji Bhonslo and his heirs without further 
inquiry.’ 

*‘The emphasis is evidently on the all. The particular importance of this 
document lies in its reference to a certain list. This list evidently must have 
■beenT— it has been conceded before us that it was— the list drawn up by the Inam 
Commissioner in 1868, now in evidence as Exhibit 437. It is a ‘ statement 
showing every alienation of revenue entered in the public accounts in the name 
of His Highness Baghoji Bhonsle, the late Baja of Nagpur,’ and its special 
significance lies in the fact that of the eleven properties that it contains, one, and 
one only, the Satara Estate of Deur, is entered as held on saranjam tenure, while 
all the others are shown as inams or vatans. 

“ Now these are the only documents of prime authority relating to the grant, 
and they must be read as a whole. The third, which is evidently explanatory and 
definitive of the other two, we must regard as conclusive both as to the extent and 
as to the character of the regrant. It explicitly proceeds upon the basis of the 
list, Exhibit 437, and, in the absence of all evidence to the contrary, it must be 
taken to continue the ina^ns therein detailed in the specific character assigned to 
each by the list. The saranjam is continued as samnjamj ^ tho inam as inam^ the 
vatan as vatan : save that all are rendered hereditary, there is nothing to indicate 
or suggest a change in the character of any. From this it must follow that it 
was the Satara property alone that was regranted on the impartible tenure. 

** Counsel for the defendant has taken exception to the evidentiary value of the 
entries in this list, so far as they define the character of the tenures, by pointing 
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out that there is nothing to show that the family was represented at the inquiries 
before the Inam Commissioner, and that e\en it it wen, it was to the interest of 
the then repiesentatnes, the widows, to get the piopcrties enteied as '•imple mdm 
01 tavern, what c\ ei then tiuo charaotei may hue been The aigument must 
stmdt. quanimn 'bakat , but while on the one hind wo hive had no difficulty in 
ascertaining the precise charactei ot the original grants, it is manifest on the 
other, that that ehaiactor was essentially changed at the time of theiegiant This 
we have laboured to demonstrate in the preceding analysis and wo are forced to 
the conclusion already enunciated that the legrant was deliberately intended to 
proceed upon, and in the terms of, the Indm Commissioner s list 

“ Mmor corroborative evidence of this conclusion is forthcoming m Exhibit d42, 
an extract from the Admimstration Ecpoit of the Central Plo^ inces addressed to 
the Supreme Government m 1862, by the then Chief Commissioner This speaks 
of the ‘ Irnds of Deur m the Sitai i District of the Bombay Bie'-idency which had 
been hereditary in the Bhonsle famil} for 125 years,’ as conferred on Janop and 
his heirs m perpetuity with the title of the Baja of Deur and it leaves no doubt 
that the construction put upon the regiant very shortly after its date hy the 
highest official in tho Central Provinces was identical with that which we now 
attach to it The probative value cf what is at the most an expression of contem- 
porary authoritative opinion is no doubt small, and we lay but little stress upon it , 
but the opinion is one which was formally assorted in an official commumcation to 
the Supreme Government before the regrant was a year old, and it was never 
corrected or contradicted 

“ We may now turn to the crucial point of the case what is the meaning of the 
phrase the Dew lands or the lands of or, attached to Deur ^ It is agreed on both 
sides that it is the'^e lands that form the special appanage of the Brjaship, and that 
they must therefore be impartible , and the suit hao been brought praoticaliy to 
ascertain whether the phrase comprises the whole of the &g% eral estates situate m 
the Bombay Presidency or only that portion which hes within the Satara District 
The defendant contends for the former interpretation, the plamtitf for the latter 

“ The point is virtually decided by the evidence that we have already discussed , 
for the sanad read with the list Exhibit 437 shows that it was the Satdra lands 
alone that were regranted as Sai and the * Deur lands ’ can therefore mean 

nothing but the lands within that district This indeed is the iiatuiaT construc- 
tion to put upon the phrase , and that it is the correct one is a matter on which 
the evidence to which we will now refer can leave no reasonable doubt 

“ The Saranjam detailed in the lists consists of the \iilage of Deur, certain cash 
payments deriving from the village of Dahigaon, and some lands lying in the 
Village of Palsi ; all m the Sitdra District. The phrase therfore compxiSGS more 
than the actual lands of Deur village itself , hut the list afiords no warrmt for 
^ extending it to properties lying in other districts Whatever difficulty might be 
I' or explaining its meamng is set at rest by the evidence of the 
'“liifwpar orstewardof the estate, called as witness Exhibit 225 for the plaintiff. 
Premising that he manages the properties in all the four Bombay districts on be- 
h^ of the Baj a, he proceeds : * The whole of the property is divided into two 
called: Bevmimbgaon and Deur. The properties m the Ahmednagar, Poona 
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and Shohpur Disiiiots lorm tlie talula oi Baviiiimagiion, and bhe propeity in the 
S^tdia Distiict fornib the Doui tcduka ’ Trom othci passage:* m his evidence it 
appears that the e tate accounts are cpar itcly kept for eich taluka, and ho men- 
tions that he has two naibs or deputies, one living at DeMuimbgaon and the 
other at Deur He was himself Idaih Kimga at Do\immlgaon for some years 
Now the credit and impartiality of this witnobb were not shaken — ^indeed, were not 
attacked — in oroDS-exammatioii, and have not been impugned in argument before 
us and we must logard his eMdcnce ao conclu i\e We find no difficulty m 
accepting the explanation (though it does not appear expl oitly on th-^ CMdence) 
that Dour was one of the old t ilukas of the district under kloglai or Maiatha rule , 
and the stew rrd s evidence showb that the name haa persiotcd up to the present daj 
as a general term for that portion of the Bhonsla est ttc Ijnig w thm the hat ira 
District We are thus itloided an inteipi^et Uion of the phrase no leso adequate 
than nrturai, one which con isto r xth the document iry cridence and which 
spares us the necessity of straining the expie sioii ‘ Dtuy landi> ’ or ‘ lands of Deur ’ 
so as to include propel ties Ijmgm other districts, some at lea-^t of which could 
never have formed pirt of the incient tr uka Although, theicfoic, the plamtiii s 
own case mvohes the admission thrt the di pnted phia e is not to be construed 
with rigidity, the ‘ landi> of Deu) admitted } me ruing more than the lands of 
Deur it self, there is no rerl d fiiculty m soataming lus exact loinficrtion , and 
that, wemust conclude, is the siginficrtion for which the plaintifi has contended 
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** There is little left to add Wt hr\o been conti at to ipiprorch the case on its 
plain merits, and we have had no occasion to refer to the rrgnment piesscd upon 
us on behalf of the plaintifi — an argument whone toico cannot he gainsaid — that 
the onus of pro\mg the imp rrtibility of the estate re^a heavily upon the dffendant, 
and th it he has done little to disohaige it If tho l\ idcnce were meagre or un- 
certa n it might ha^ e been necessary to h we recourse to this propo ition before 
a valid conclusion could bo attained , but the plaiutilf c m ifioid to dispense mth 
its assistance For it is oieari} established that the origmal grant was a personal 
grant in jdghir, that the legrant did not so much continue thi^ grant as substitute 
for it a family heicditary grant partly m saranjam^ and p iitly in %nam and Yaian , 
and that of the Bombay piopertie^ only those lying within the Sataia District were 
regranted m sw mjam 

“ We have not thought it necessary to allude to tho official letters and other 
documents of recent date that have been put m evidence Their evidentiary v aluo, 
if they have any at all, is so exiguous as to be negligible, and we may content 
ourselves with the broad asseition that wath one exception they harmomse with 
our conclusions No separate aigument was addressed to us on the subject of the 
vatanhf regarding which there seemes to be little evidence available It was agreed 
that they should follow the decision on the mam question The other points raised 
m the lower Court, including that of estoppel, weie not pressed , and the plamtifi 
abandoned his cross-objection The decree is confirmed with costs.” 


On this appeal, 

Kenworthy Brown, 0. i?. Lowndes and 0. P. D^ch for the 

appellant contended that the lands in suit were impartible 
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both by custom, and by reason of the nature of their tenure ; 
and they constituted (together with small estates in Satara 
which are not now in question) the appanage of the Eaja of 
Deur, a title of w^hicli the appellant \vas the present holder, 
and were consequently impartible. Under the circuinstances 
of the case there was no presumption that the lands in dispute 
were not heritable up to 1853 when Eaghoji III died ; the 
presumption, it was submitted, w'as that they wore heritable. 
Eeference was made to the case of Gulahclas Jugjiuandas v. 
Gollectoi' of Surat^^\ wdiich it was contended did not govern the 
case on that point as the High Court had wrongly decided. On 
that part of the case the Sabordinatc Judge w^as right on the 
evidence and under the circumstances of the case in holding 
that the lands in question were heritable up to 1853, and the 
High Court had rightly held that they -were impartible. They 
were also by custom subject to the law of primogeniture. On 
the regrant by the British Government the lands wdiich were 
previously impartible did not become the partible lands of the 
grantee’s family. The lands were held on the old conditions 
unless any change in their tenure w-as expressly made. It was 
not shown from the '' List ” of the laam Commissioner or by 
any admissible evidence that the intention of the rc-grant was 
that the lands granted should be partible. An inam ” ivas 
in Bombay a permanent grant. The grant of 1862 had been 
wrongly interpreted by the High Court. Eeference was made 
to Krishnarav Ganeshy. Bangrav^^'^ : Baboo Beer Per tab Sahee 
V. Maharajah Eajender Pertab Sahee^^^ : Muttu Vaduganadha 
Tevar v. Bora Smgha Tevar^^'^ : The Inam Commissioners 
Act (XI of 1852) and Eules 3 and 8 of the Eules made under 
that Act : and SheJeh Sultan Sani v. Sliehli Ajmodin^^K 

Be Gruyther K. 0., Boss and G. K, Gadgil for the respond- 
ent contended that the lands iu dispute were, as had been 
concurrently held by the Subordinate Judge and by the High 

a) (1878) 3 Bom. 186 : L. E. 6 (3) (1867) 12 Moo. I. A. 1 (35). 

I. A. 5i. 

(« (1867) 4 Bom. H. 0. E. (A. (*) (1881) 3 Mad. 290 : L. E. 

0. 3.) 1 (7, 9). 8 1. A. 99. 

' ^ . (8) (1892) 17 Bom. 481 : L. E. 20 1. A. 50. 
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Court, partible and not impartible property, and therefore did 
not form part of the '' lands attached to Deur,'' referred to in 
the Sanad of 10th October 1861, which had been rightly 
construed by both the lower Courts. The question was what 
were the “ lands attached to Deur.’* “ Saranjam,’* Inam/' 
and ^'Watan ’’were all separate and distinct tenures. Mokasa ” 
had the same meaning as Saranjam.” Eeference was made 
to Sliehh Sultan Sani v. Shehh AjmoclM^^ : Aitchison’s 
Treaties (1st Ed. 1863), VoL III, pages 93, 94: Inam Commis- 
sioners Act (XI of 1852) : Bombay Act II of 1863 : Vimyah y. 
Oopal showing lands granted on ^^inam” tenure 

by the Peishwa were considered to be liable to partition : 
Adrishappa v. Gtirushidappa^^^ * Nairne’s Handbook of Eevenue 
for the use of Eevenue Officers, page 490 : Eules revised by 
Government of Bombay in Bombay Gazette, 19th May 1898 : 
Mutko Vaduganadlia Tevar v. Dora Singha Tevar ^^^ : GopaL 
Hari v. Bamahant^^'^ : Krishnarav Ganseh v. Bangrav^^^ 
BamcJiandra v. Venhatrao ^'^^ : Bamhrishnarao v. Nanarao^^^ : 
Gulabdas Jugjivandas v. GolUcfor of Surat^^^ : Land system 
of British India by B. H. Baden Powell, Vol. Ill, Book IV 
"(Ed. 1892), pages 299, 303 : and Land Eevenue in British India, 
by the same author (Ed. 1853). 

Kenworthy Brown replied. 

1912, July The judgment of their Lordships was 

delivered by — 

Lobb Shaw : — This appeal is made against a decree of the 
Pligh Court of Justice at Bombay, dated the 14th November 
1907, which affirmed a decree of the Subordinate Court of 
Poona, dated the 7th December 1904. The plaintiff (respondents 


(1) (1892) 17 Bom. 431 : L. E. 20 
I. A. 60 

m (1903) 27 Bom. 353 (356, 357) ; 
L. B. 30 I. A, 77 (78, 79). 

(S) (1880) 4 Bom. 494 : L. B. 7 
L A. 162. 

(4.) (1881) 3 Mad. 290 ; L. B. 8 
X. A. 99. 


(6) (1896) 21 Bom. 458 (460). 

(6) (1867) 4 Bom. H. 0. B (A. 0. 

J ) 1 (2, 4—9, 11, 13, 17, 21, 
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and tlie defondant (appellant) are brothers. The main object 
of the sait is contained in the first prayer of the plaint, and is 
to have it declared that tlie whole of the immoveable and 
moveable estate mentioned in the schedule annexed to the plaint 
belongs to those tivo brothers as equal owners thereof. The 
elder brother, the defendant-appellant, is Bajah of Deur. And 
the claim is resisted by him upon the ground that the various 
properties referred to had bean succeeded to by him, under the 
law of primogeniture, as an appanage to the title of Bajah 
conferred upon him by a Sanad issued under the hand of the 
G-overnor General, Bari Canning, in the year 18'32, 


The properties are situated in the districts of Poona, 
Ahmednagir, Satara and Slrolapur, all in the Presidency of 
Bombay. They iiiclada five moumhs or villages, together with 
various vatans, hallos, and cash allowances, set forth in the 
schedule. It was matter of agreement in the High Court that 
the main question in the case should be treated as one applicable 
to the villages or mouzalis, and that whon the question 
of partibility or impartibility should be settled in regard to 
them, the remaining items in the schedule should follow that 
decision. 


Of the mouzahs mentioned, that of Deur is situated in 
Satfira. In the course of the procee lings it has been admitted 
that the property in the Hatara District is an appanage of the 
title of the Bajah of Deur, is iinpaitihle, ard is succeeded to 
along with the title and po.jition of Bajah accordingly, that is 
to say, by the rule of primogeniture. It is submitted by the 
appellant that the same result should have followed with regard 
to the rest of the properties in dispute. The question in the 
case is whether that submission is correct. 


The whole of the properties are, as stated, within the Bombay 
Presidency. This fact throws light upon the construction of 
4 df the official minutes, despatches, entries and orders, 

liii^feired to in the case, and appears to be one of cogency. It 
' can hardly be denied that the language used in all these official 
ddcdmhnts for a period of about fifty years is at least ex facie 
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laaguage applicable to tlic ]osse‘-aion of Iho Bajdh in the 
Bombay Presidency as a Tchole. 

Points of great liislorical interest are nainrallj suggested by 
a review of the pedigree put iu by the pjaities. lire records of 
the Bhonsle famil}’ — the Bajabs of ISlagpui’' — aio bound up 
during a long period of time with manj Stirling adventures 
and achievements in the course of the Muii'dlha ascendancy and 
its doclino. The peosition of the family was one of great note 
from the middle of the 17th, and during the uhole course of the 
18th, and the first half of the 19th centuries. The piossessions 
of these Rajahs wore extensive, stroi chiug throughout many 
portions of the Central Provices, the North-West Provinces and 
Berar, as well as of the Bombay Presidency. 

The last of the Eajahs of Nagpur, Itaghoji III, hold the title, 
estates and rights from the j-eav 1817 till his death in 18-33. 
The forfeiture of 1818 followed by the treaty and free gift of 
182fa need not be referred to, the facts of ownership and 
possession being substantially as stated. He died without issue. 
He himself was an adoptive so i of one Pursoji Bhonsle, and 
with his death in these circumstances the Bhonsle dynasty of 
Nagpur came to m cud. It is an admission ol parties that iu 
that year the title of Eajah of Nagpiur lapsed and that the 
estates and rights of the deceased Eaghoji III fell to the 
British Government. 

The widows of Eaghoji, however, adopted Janoji in the 
year 1855. Ho survived till 1881, leaving behind him the two 
sons who are contestants in the piresent ease. 

During the Mutiny of 1837 a female member of the family, 
the Eani Baka Bai, appears to have powerfully aud loyally 
assisted the British cause and to have rendered services worthy 
of official recognition. She was the widow of a former Eajdh 
of N&gpur, namely, Eaghoji II., and she was anxious for the 
continuance in the family of the title of Eajdh and the 
attachment to it of such peroperty as would mark and maintain 
its dignity. The Government of the day declined to restore 
the Nagpur title, but was willing to create — by Sanad issuing 
from the Governor General — a fresh Eajahship. The title 
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pitched upon was derived from Lenr, a small village in the 
S^tara District of the Bombay Provinces. It is manifest from 
the official documents issued that it was one of the objects of 
the Government to make such a provision— in land and 
revenues accompanying the title—as, though small and 
unimportant if viewed relatively to the ancient Nagpur 
possessions, would still be sufficient to gratify, so far, the desire 
of Baka Bai, and to support in becoming dignity the newly 
created title. 


It is accordingly important to note what were the exact 
terms of the Sanad under the hand of Eail Canning, Governor 
General. It is dated the 10th October 1861. The Subor- 
dinate Judge of Poona has closely examined it and the trans- 
lations. As stated by the learned Judge, it is written in Urdu, 
and its text is as follows, it being super-signed by Lord 
Canning and bearing the seal of the Government of India 

Sanad granted by His Excellency the Viceroy and the GoYeinor General of 
India in Comioil to Ba^a Jano]! Bhon&le Bahddur conferring upon him the title of 
B4ja Bahadur of Donr. 

“ Whereas it has been proved and verified that l^laharani Bakabai Saheb was 
loyal towards the noble British Government and the good behaviour and loyalty 
of that family during the Mutiny has boon proved and vorifled , in lecognition 
thereof the title of Bdja Bahcidni of Beni together with the lands attached to Beur 
has been conferred upon and given on this auspicious occasion to that Mohorban 
himself and his heirs m succcsbion whether begotten oi adopted m peipctmfcy and 
the Sanad thereof has been executed It must be deemed incumbent that m return 
of this gift and badness }ou wiU always remain loyal to the noble British Govern- 
ment and you will look upon this Sanad a perfect one. ’’ 

The point of the case is : What meaning is to be given to 
the -words “ lands attached to Denr ” ? Are these lands limited 
to the village of Deur itself? Or do they extend to the 
possessions in the S^tdra District ? Or do they cover the 
as a whole which lay within the Presidency of 




neither party to the case maintains that the grant should 
be confined to the lands in the village of Denr alone ; and it is 
. by the respondent that other lands in the Sitara 
be held to be included. This concessipn is 
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perfectly reasonable, for otherwise the lands attached to Denr, ^ 
if confined to the yillage of Denr itself, would reduce the Raghojibao 

maintenance of the dignity of the Eajah almost to a shadow. ly/ 

Lakshmahe^o 

But the mere inclusion of all the Satara lands also reaches a Saheb. 
very inconsiderable total. These lands are worth over Es. 3,000 
per annum. The villages, lands, and others, in the whole of 
the Bombay Presidency, mentioned in the plaint, yield a total 
revenue of over Es. 12,000, and it would appear from this, that 
if all these lands were dealt with as lands which were attached 
to Denr by the Sanad, they would form taken together a fund 
for the maintenance of the dignity of the Eajah which could 
not be said to be over ample. But if the lands attached to 
Deur are confined to those in the Satara District alone, then 
the result of such a construction of the Sanad is to set up this 
Eajah with an appanage of about Es. 3,000 per annum for the 
support of his dignity and title. Their Lordships are not 
surprised to learn that during all the years since the Sanad, in 
many of which the Court of Wards have had possession, and 
in all of which the Government have had cognizance of the 
facts, no one apparently until the institution of this suit ever 
thought of maintaining that the possessions attached to the 
position of Eajah were of the slender proportions described. 

Upon the contrary, they have throughout been dealt with as 
those within the Bombay Presidency at large. 

As mentioned, the properties of the former Eajahs were 
situated not only in the Bombay Presidency, in which their 
extent was very limited, but in the Central Provinces and Berar. 

A large donation or stipend of Es. 1,20,000 per annum was 
enjoyed by the late Eajah Janoji at the time of his death. 

After that event, in 1881, the Government of the day had to 
consider the question of the allowances to be made to his 
successors, namely, his two sons. A pension amounting to 
Es. 90,000 was fixed, and in the despatch of the 10th Pebruary 
1882, by the Assistant Secretary to the Chief Commissioner, 
the grounds are explained of the distribution of this pension. 

'' The two sons,’' it is said, '' will succeed to the landed property 
of the late Eajdh in the Central Provinces and Berar and to 
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iho personalty in equal shares. This is in accordance with the 
Hindu Law and Maratha castom. The elder son will succeed 
to the title of Eajah of Deur and to the estate in the Bombay 
Presidency, which goes with that title. The value of this 
estate is, howmver, comparatively small, the bulk of the landed 
property of the late Eajah being situated in the Central 
Provinces and Berar There will not, therefore, be much 
difference in the privaie income of the two sons should they 
hereafter separate.’’ This passage is quoted as an indication 
of the view w^hich is repeatedly exhibited in the documents with 
regard to the attitude of the Government, from whom the 
grant by way of Sanad proceeded. This interpretation was 
undoubtedly that the Eajah of Deur should take the estates in 
the Bombay Presidency, which were comparatively small, as 
an appanage of the title ; that these should accordingly follow 
the rule of primogeniture; whereas the larger and more 
important estates in the Central Provinces and Berar should 
be partible equally between the two sons. 

Gontemporanea expositio as a guide to the interpretation of 
documents is often accompanied with danger, and great caro 
must be taken in its application. But in the present case their 
Lordships do not feel themselves able to reject the assistance 
which it affords. The Sanad upon which these important 
rights are founded is a document of a general and informal 
character. It admittedly is capable of a variety of constructions. 
The extreme literal construction -'-its confinement to the single 
village of Deur -is adopted by neither party. And when the 
ambiguity covers the geographical and pecuniary extent of an 
admittedly ambiguous grant, their Lordships think it legi- 
timate to observe what was the footing upon which the 
grantors, namely, the Government and its successors and 
officials, from the date of the grant and for a long period of 

^ twxe, proceeded. 

}. 

Ije pointed out that i since 1881 , namely, since the 
JTanoji, the question of partibility was, of course, 
y and sharply raised, aind the fact is that the whole 
, oi the income darived from the estates in the Bombay 
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Presidency, amounting to about Es. 12,000 per annum, has 
been iinifornaly treated as the exclusive income of the elder 
son, namely, the present appellant. This was done both while 
he and his brother were wards in the Court of Wards and at 
other times. That Court managed the possessions of the 
appellant until he came of age in 1893. Again in 1895 the 
Court of Wards re-entered, by request of the Eajah, into 
possession and management for a Lime. In 1899 the younger 
brother came of age, the property in the Central Provinces and 
Bcrar was divided equally, and the Bombay estate was treated 
as impartible and continued with the Eajah as an appanage 
of the title. In the opinion of their Lordships, this throughout 
was a correct course ; and the present suit, the object of which 
is to diverge from that course, is not in accordance with the 
rights of parties. 

In one view, what has been said might appear to be sufficient 
for the disposal of this case. But in the judgments of the 
learned Judges of the Courts below, and in the arguments 
addressed to their Lordships, further considerations were urged 
as assisting towards a conclusion and falling to be dealt with. 
There can be little doubt that the wffiole of the lands in issue 
were oiiginally Jagliir lands, and the legal position of such 
property qtwad succession, and the competency or incompe- 
tency of assisting the construction of the Sanad of 1862 by such 
considerations, were much discussed. There are three points 
with reference to the position of property such as that now in 
suit which stand logically clear of each other, and with regard 
to which there has been a certain element of confusion. These 
three points are, first, was the land impaitible ? Secondly, did 
the law of hereditary succession apply to it ? And thirdly, was 
it subject to the law of primogeniture ? 

The Subordinate Judge, after referring to the fact that some 
of the villages are referred to as Jagliir s in ±he old records, is 
of opinion that “ that fact per se is not sufficient to make 
them impartible.’’ If this be stated as a conclusion with 
regard to the Jaghir tenure in general, their Lordships 
cannot agree with it ; but, upon the contrary, they are of 
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they were personal and not here ^ tl,ey were 
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between partihility as such, and any oonsequeM^^^ 

direction of hereditary or impartibility of 

be supposed to flow from such a Let. i V 

JagUr lands is in ^^^^mpartible lands were 

of succession by the ^ man who was 

held together as a unit m th | the day. It 

rendering personal service to the 

may be that upon his death a fresh g > „ . ond. it 

and again in return for ordinary 
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It it at this point that th. o«e appeats to have 
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effect that the lands in question weie iiot o y i 
hereditary, hut were, by custom, subjec ® ® . impar- 
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for proof, because such a custom would Aavehe 
inconsistent with the personal and non- ransmiss 
of a grant in JagUr. Their Lordships agree 
the Courts below that this case accordingly can 
on the custom alleged. 

All that remains on this issue, consequently, is the fact that 
1 ffior to tBe regrant by Earl Canning e an 
Irmerly JagMr. But this term implied no grant of ohe sofl, 

hut a personal grant only of the revenue^ to e gia 

ir, t.lie tstm JagUr, namely, Sa J , 
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came in course of time to be applied to tlie lands ; and no doubt 
it was also a fact in the history of the property that the senior 
living male of the family had in the ordinary case succeeded 
to it. 

In those circumstances, it is interesting to observe what 
was the delivery order issued with reference to the lands which 
were the subject of the Sanad. This forms a not unimportant 
item to that contemporanea expositio to which reference has 
been made. Much importance — and, in their Lordships’ 
opinion, too much import ance—has been attached in the judg- 
ments of the Courts below to the distinction between the term 
Inam and Saranjam. The importance has reached this point, 
that the learned Judges treat the lands of Satara as referred 
to in one or two of the documents as Saranjam, by way, as 
they apprehend, of distinction from the other lands which are 
treated as Inam. In their Lordships’ view, the terms are not 
mutually exclusive in the sense indicated. The latter term, 
namely, Inam, is one of mere generic significance, applicable 
to a Government grant as a whole. But in the next place it 
is a very striking fact in this case that in the initial delivery 
order now being referred to (as indeed in many of the subse- 
quent documents) the rights in the Bombay Presidency are 
dealt with comprehensively and as covered, not by one name, 
but by all, or at least many, of the names applicable to land 
and revenue rights. In the Mamlatdar’s order, for instance, 
of the 19th March 1862, applicable to the village of Mouje 
Devi Nimbgay, one of the properties in Ahmednagar, the 
matter is treated of in this way. The village is a jaghir to 
the Bhonsles and as a village was placed under japti (attach- 
ment) ; the revenue of the same was received for being credited 
in Government records.” Then follows the definite state- 
ment : — But the Vatan, Inam, Saranjam, Hakks, &c. . * . 

have been entered in the name of Janoji . . .” Therefore 

certain definite orders are given pursuant to the Government 
Eesoiution, ''directing the said village, Vatan, &c., to be 
delivered” into the charge of Janoji’s managers. It would 
therefore accordingly appear that the term Saranjam was 
not in point of fact confined to the lands of S4t4ra. This 

B 1085—13 
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ground of the jndgrQents of the Courts below accordingly 
disappears. 

A matter of much significance must now be dealt with. On 
the death of Janoji in 1881 the question of partibility or 
impartibility, — there being two sons of that Eajah, — became 
matter for definite consideration and regulation. What light 
is thrown upon the case by the conduct at and after this 
juncture of the Government, including the Court of Wards, 
which was charged with the correct distribution of these 
two sons’ shares^ Upon this head their Lordships do not 
conceal that they have viewed with some dissatisfaction the 
conduct of certain parts of the plaintiff’s case. On the 6th 
May 1882 an important letter was written by Mr. Lawrie, 
manager of the estates, to the Deputy Collector, “ S4td.ra, 
Sholapur, Ahmednagar and Poona.’’ That is to say, this letter 
was addressed to the persons acting as Collectors in reference 
to all the estates within the Bombay Presidency which were 
the subject of issue in this case. He forwards his appoint- 
ment by the Deputy Commissioner of Nagpur as manager 
of the estate of the late Edjah’s minor sons ; and then there 
follows this passage, or what was supposed to have been this 
passage, as the document was produced in the suit : I have 
the honour to request you to be so good as to cause mutation 
of names to be made for all villages held by the late E4]4h in 
your collectorate in favour of his two sons, Eajah Eaghojeerao 
Bhonsle (only for Satara) and Laxmanrao in equal shares with 
my name as manager.” So stated, this document would appear 
to suggest that all the properties except that of Satara were 
partible; and this would have been an important adminicle 
of evidence to that effect. The document, however, has a 
history. It is deponed to in the evidence of the plaintiff’s own 
witness Abaji Belaji, Interlineations and remarkable altera- 
tions occur in the document, and the witness confesses, I 
oannot say why and by whose order the words ‘ only for Satara/ 

‘ two,’ the ‘ S ’ added to the word ' son,’ and the words * and 
|,Il^manrao in equal shares with my name as manager’ were 
.written,” As the document stands it suits the plaintiff’s case ; 
but it appears to be legitimate, and, indeed, proper and 
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just, to read the document without the doubtful and unexplain- 
ed interlineations and alterations. So read, the letter is as Bashoke w 

follows : “ I have the honour to request you to be so good as Sahbb 
to cause mutation of names to be made for all villages held Laksbquanbao 
by the late Eajih in your colleotorate in favour of his son 
Edj4h Eaghojeerao Bhonsle.” The letter is addressed to the 
Collector, not of Satara alone, but to the Collectors of SAtdra, 

Sholapur, Ahmednagar, and Poona, and it would, so read, 
accordingly appear to demonstrate that at the imj)ortant time 
when the administration of the deceased Eajah Janoji’s estate 
was taken up by Government, all the estates in the Bombay 
Presidency were treated, without exception, as an appanage 
to the title of Eajah. 

It is right that a further reference should be made to a 
cognate topic. It would rather seem that the learned Judges 
of the Courts below have been induced to treat as authentic 
various entries in the Collector’s books -which were not the 
entries as originally made, hut were entries subject to correc- 
tion a correction made upon an ;parte application on 
behalf of the plaintiff. This application was preferred, and 
apparently granted, behind the back of the defendant, and 
during the course of this present litigation. The date of the 
suit was the 22nd August 1900, and on the 5th August 1901 a 
memorial was presented to the Governoi in Council at Bombay 
with the statement : “ This is forwarded to the Chief Secretary 
by letter of the 13th August 1902.” It is plain from a perusal 
of these documents that certain registers, including in particular 
the register of the Collector of Ahmednagar, together with 
certain despatches, had been the subject of investigation on 
behalf of the plaintiff, and that that investigation had revealed 
facts which were considered to be contrary to his interests. 

The application admits that in these documents the Collector 
of Ahmednagar had been directed to treat the villages 
referred to in the petition as impartible saranjdm,'' Then the 
letter proceeds : The villages of Devi Nimgaon, Jat Deola, 
and Jalalpur, in the Ahmednagar District, were up to 1864 
regarded as Jndms and Samnjdms, and the Deshmuhhi and 
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other Hachs as Wattans, as contradistinguished from Saran- 
jams. There was and is no room for asserting that they 
were ever treated as impartible Saranjdms held on political 
tenure/’ This remarkable document winds up thus : In 
view of the facts and arguments above set forth, you will 
be pleased to issue orders to correct the Land Eevenue 
Eegister by expunging that portion of it in which ” the villages 

are specified as political Saranjdms,'' The facts and argu- 
ments here referred to are simply those which have been 
urged in the present litigation. The one fact outstanding 
from the whole of these proceedings is that the argument now 
preferred, to the effect that the Sdtara property and that alone 
was treated as Saranjdm, while the other properties were 
throughout treated as Indm, is contrary to what is admitted 
to have been the original entries in the books referred to. In 
these circumstances, it appears to their Lordships to be quite 
unsafe to place reliance upon a denomination of these lands 
dependent upon a correction ” which appears, or is alleged, 
to have been made while the case was sub judice, and upon an 
ex parte representation. Their Lordships think that the 
original state of the Eecords before the so-called corrections 
were made was that alone to which a Court of Law should 
have looked. This would at least be the safe and ordinary 
rule, and there do not appear to be any facts in the present 
case to ground an exception to it. It is not for their Lordships 
to pronounce upon the procedure by which such ** corrections ” 
of official documents and records can be possible in those 
districts in circumstances such as are here disclcsed. 

Various difficulties are presented by reason of expressions 
which appear in despatches from those in authority in the 
Central Provinces. In those despatches language is used 
which would appear to signify that the lands attached to Deur 
in the Bombay Presidency were the S^.t4ra lands alone. The 
Itoguage is not clear, and it had reference to a matter lying 
Jb^ynnd the jurisdiction of the writers. Difficulties also arise 
regard to the terminology employed in some of the entries 
' in which Saranjdm is applied to Sdtdra and Indm to the other 
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districts, whereas in others there appears to be an application 
of both terms to the same lands and in various districts. 

Their Lordships, upon the whole, have had little difficulty 
in coming to the conclusion that too restricted an application 
has been made by the Courts below of the term ** the lands 
attached to Deur.” They think the expression extends to the 
whole scheduled lands in the Presidency of Bombay, They 
will humbly advise His Majesty that the judgments of the 
Courts below should be reversed, that the lands referred to in 
this suit are impartible, that they are attached as an appanage 
to the title of the Eajah of Deur, and that the suit should be 
dismissed with costs here and below. 

The respondent will also pay the costs of a petition for 
further documents which was before the Board on the 21th 
February 1911. 

Solicitors for the appellant : Messrs. Speechly, Mumford i 
Craig. 

Solicitors for the respondent : Messrs. Latteys dc Hart. 

Appeal allowed. 
j. V. w. 
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See Indian Companies Act ... ... ... 657 

-Sec. 19, 

Bee Contract Act .. ... • . . ... 37 
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Sec. 74 
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D 1536-1 


... 62g 



it GENERAL INDEX. 

ACTS — continmi . 

1877—1, Sic. 18. 

Page 

See Civil Peocedube Code 
——XV, ScH II, Abt 14, 

510 

See Limitation Act 

... 325 

See Limitation Act ... **. 

— — -Abt. 134# 

... m 

See Limitation Act 

Abt 144. 

... 146 

Limitation Act 

1879~XVIL 

174 

See Dekkhan AaRicoiiTORisTs’ Reliee Aor ••• 

— — -Sec. 2. 

... 518 

See Dekkhan Agriculturists’ Reeiee Act 

-Sec. 2, Expl. (5), 

.. 199, 496,543 

Bee Dekkhan Agriculturists’ Relief Act 

— Sec. lOA. 

... 151 

See Dekkhan Agbicultukists’ Relief Act 

Secs. 39, 48. 

.. 305 

See Dekkhan Agriculturists’ Relief Act 

Secs, 47, 48. 

... 183 

See Dekkhan Agriculturists’ Reliee Act 

188l~-Y, Sfc. 89. 

... ... 624 

See Mahomeoan Law 

Sec. 112. 

... ... 141 

See Limitation Act .*• 

1882—11, Sko. 5, 

. . »** 111 

Trusts Act ... 

ly, Seo. 6. 

... 396 

See Contract of Sale ... 

... 139 

See Civil Procedure Code 

; Sac. 59, 

... 510 

See Tbansfbr of Pbopertv Aot 

••• 617 



GENEBAL INDEX, 


iii 


kOUB^eonUnmd* 

1882— IV, Sio. 85. 

See TEAifSi’EE of Peopeety Ac® 

Sec 107. 

See Tbai^syee of Peobeuty Aot 

— VI, Secs 28, 45, 61. 

See Indian Companies Act 

XIV, Secs. 13, 462. 

See Civil Pboceddee Code 
— — Sec. 26. 

See Civil Peoceddee Code •» 

Secs 263, 264, 318, 319. 

See Civil Peocedttee Code 

— — Secs. 287, 293. 

See Civil Peocedtjeb Code 

— Secs 324A, 272, 285. 

See Civil Pboceddre Code 

Sec 3251 

See Civil Pbooeditre Code 

Sec. 639. 

See Civil Peocedebe Code 
18S7—IX, ScH, IT, CL. 35, sub-ol (^). 

See Pbovincial Small Causes Courts Act 

1889— VII, Secs. 9, 25, 26. 

See Succession Cebtibicate Act 

1890- VIII, Sec. 12, cl. 3 (6) 

See Guardians and Wards Act 
1894-T. 

See Land Ac quisitio Act 

Secs. 53, 54. 

See Civil Pbocbduee Code 
1908— V, Sec 11. 

See Civil Peocedube Code 
— “-Secs 47, 73, Obdeb XXI, Eule 55. 

See Civil Pbocbduee Code 


Pag# 


... 624 

... 500 

... 557 

. . . 53 

... 207 

.. ... 373 

M ... 329 

.. ... 519 

... 510 

... 29 

... 443 

... 272 

... ... 20 

... 599 

... 360 

. , 207, 283, 548 


156 



GENEEiL lEBlX 


a>.CTB — continued* 

39a8--V, Sec. 48. 

See Cira PBOCEDITEE Code 

— Seo. 92. 

See Civil Peoceextre Code 
Seo* 96. 


See Sdcoession Certietoatb Act 
— — Secs/ 96, 100. 

See Civil Proceddee Code 
Sec. 97. 


See Civil Prooeddre Code 
. . ..-gEC. 115, 


See Civil Procedure Code 

Sec. 141, Order XXXIX, Rule 10 and Order XL, Rdlb 1. 
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Order XXI, Rule 5 (2). 

See Civil Procedure Code 
Order XXI, Rule 16. 


See Civil Procedure.Code 
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ACTS (BOMBA 

1906—11, Sec. 23, 

JSee Mamlatdabs’ Cottets Act, Bombat ... 123 

ADMISSION — Tenant admittinq landlord's title — Amount of rent can be proved 
other evidence— Tarties'-* Estoppel — Fra dice. 

JSee TRANsrEB oe Peoeeety Act ... ,,, 500 

ADOPTION — Eule that the adopted ho^ should he such that his mother could he 
legally married hy the adopting father — Limits of the rule. 

See HiNDir Law ••• ,»• ... ... 538 

ADVEBSE POSSESSION — Property dedicated to am idol — Decree against 
manager — Execution sale — Purchase hy defendant — Suit hy succeeding manager 
to recover possession — Defendant's possession adverse to the idol. 

See Idol *•« 136 


ADVOCATE -GENERAL — Plaint amended — Efem defendant and prayers added — 

JVb sanction of Advocate-General to amendments — Civil Procedure Code {Act Y 
O/1908), sec. 92. 

See Civil Pbocedtjee Code ... 16S 


AGREEMENT TO SELL — Agreement hy defendants 1 and ^21 to sell property to 
plaintif Subsequent sale hy the same defendants to defendants 3 and 4 — §uit 
hy the plaintiff for an order to execute a registered sale-deed and for possession 
— Burden of proof on defendants 3 and 4 to shorn that they were purchasers 
for value and bon§, Me and without notice Defendants I and 2 having agreed 
to sell their property to the plaintiff, they subsequently sold the same property 
to defendants 3 and 4. 

In a suit brought by the plaintiff for an order to execute a deed of sale and also 
for recovery of possession of the property, 

Eeld, confirming the decree awarding the claim, that defendants 3 and 4 having 
contracted to purchase the property from the same defendants who had contracted 
to sell it previously to the plaintiff*, defendants 3 and 4 were bound to show three 
things, namely, that (1) they were purchasers for value and (2) bond fide^ and (3) 
without notice. The plaintiff under his contract having a prior equity was 
entitled to succeed. 


^ One who owns property subject to a charge can, in general, convey no title 
higher or more free than his own and it lies always on a succeeding owner to make 
out a case to defeat such a prior charge. 


Himatlal MoTiLAn V , Tasudev Game 


(1912) 36 Bom, 446 


; iJt^RlOULTTJEIST — Gosavis — Earning livelihood hy mendicancy and also from 
f „ ^rimUmre‘^Dehhhan Agriculturists' Belief Act {XVII of 1879), sec, 2. 
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Seh DSKKBAEf AaBIOTTLTUEISTS’ BELIEF AcT 

•-Gramt of a village as service vatan — Construction -^Grant of 
- pf, soil--rJB[olde^s not agrvcuUurists-^Dehhhan Agriculturists^ 

expi. {b). 

S„ Dbkkhah AfeBioTOTUEiSTs’ Keuep Act ... ... 161 
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AGRICXJLTIJEiIST----'PreZ«5wiwt?;r2/ decree — Appeal-^The question if not uppedledfrom 
as preUmmary decree cannot he agitated in appeal on meritf-^ Party*s dut^ to 
ask Court to draw up decree — Practice and procedure wilier ooedwe Code 
{Act Vofim),s€c. 97. 

See CiYiL Feooebuee Code ... ... ... ... ggg 

Scholarship or stipend received hy a student is not income from 

mn-agrieultural souAces — BelMan Agriculturist^ Mdief Act (JFII of 1879), 
sec. 2. 


See Dekeihak Aoeicultueists* Relief Act ... ... ... 199 

^Qfi Qf agrkultmist isnot an agrioulturist-^BehTehan Agrieuh 

twists' Belief Act (XFJi of 1879), sec. 2. 

See Bekkhan Agrioulteeists’ Relief Aor ... ... 496 

— — — — — — Conciliators certificate — Mortgagor necessary party along 

with other persons interested — Exclusion of time spent in obtaining eonelliatofs 
certificate — Limitation. 

See DEKKnAN Ageiculteeists’ Relief Act (XVII of 1879), secs. 47 

AiN'D 48 «•» ••• .0. ... ... ... 6.»4 

ALIENATIOF — Widow — Legal necessity erf ormance of pilgrimage ‘-^Betrothal of 
datigliter — Hindu Law. 

See Hindu Law •** .«• «** •«« 88 

0¥ New defendant and prayers added — Bo sanction of 

Advocate^Ceneral to amendments— Civil Procedure Code {Act V of 1908), 
sec. 92, 

Civiit Peoceduee Code ,ti, 168 

APPEAL—Atce&rdl — Decree framed upon award — Application unde‘s revisional JurlS’- 
diction — Decree set aside — Grounds — Jurisdiction— Civil Brocedure Code (Act V 
O/1908), sec. 115. 

See Civil Procedure Code ... ... ... 105 

Compulsory acquisition of land—'OompensaHon — Arbitration — Decision 

of District Court — High Court — Construction of statutes— District Municipal 
Act {Bom. Act III of 1901), sec. 160. 

/S'ec District Municipal Act ... ... ^ .. 47 

— Decree — Execution — Surety-bond for restitution— Suit. 

See Decree «*• *•» ••• 42 

Land — Compulsory acquisition — Compensation — Award by Assistant 

Judge— Appeal to the District Judge — Second appeal — Practice and procedure— 
Land Acquisition Actl{I of secs- 54 — Civil Procedure Code {Act V 
qf 1908), sees. 96 lOO.] Wiiere an award is made bjtlie Assistant nnder 

the provisions of the Land Acquisition Act, 1894, and theie has been an appeal to 
the District Judge, no second appeal can lie from the appellate decision* 

Hathubhai Haeanbas V. Manoebas Lalbas ... (1911) 86 Bom- 360 

— PreliminOAry decree — Status of agriculturists — The question if ^ not 

appealed fi om as preliminary decree cannot he agitated in appeal on merits— 
Party^s duty to ash Court to draw up decree — Practice and procedure — Civil 
Procedure Code (Act V qf 1908), sec.v?* 

See Civij, Pbocbbube Cobs 


.. 536 
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in execution — Oiml Procedure Code (Act V of 1908), see* 47,] 
Meld that the question inrolved in the appeal was a question in execution between 
the parties to decrees. Therefore it fell under the provisions of section 47 of the 
Civil Procedure Code (Act V of 1908) and the order passed by the lower Court 
was appealable. 

SoEABJi CoovAEJi V * Kala Eaohijnath ... (1911) 36 Bom. 156 

^Succession Gertificate Act {VII of 1889), sees. 9, 25, 26 — Procedure 

Code {Act Y of 190S), sec. 98 — Succession OerbiUcaU-^Qonditlon of Semrihj.'] 

An order grantins^ a succession certificate accompanied by a condition that security 
should he given is appealable. ^ 

An order directing that a certificate should not be granted unless security is 
furnished is not appealable. ^ 

Mai Bevkore v, Lalchand Jivandas (1894) 19 Bom. 790, explained. 

Bai Nakdkoee V . Sha Maoaklal VAEUSHtrEHANDAs (1911) 36 Bom. 272 

Suit for partition-^Decree awarding slares--^Be%th of a shirer leming 

daughters-^ Becree for priHifion pnal— Severance effected hg the decree can he 
displaced only hg a legal decree in appeal. 


See Paetitiok, suit fob ... 

... «»% 

Suit to oltain a declaration as adopted son and to estaUish title to 

pTopertgSpecial jurisdiction of the First Glass Subordinate Judge— Appeal 
to the Bistrici Court— Second Appeal— Beturn of the memorandum of appeal 
for presentation to the High Court. ^ 

See Couet-Pbes Act (YII of 18701, sec. 17 


Summary dismissal— Lower appellate Court— Judgment not necessary. 

See CiYiii Peooeduee Code ... ,,, 

APPOBTmNMlNT OP COM? BmkyiOIi -Tribunal of Appeal-Jurisdicfion- 
Questions of title of several Claimants — City of Bombay Improvement Act 
{Bom. Act IV 0/1898). 


See Bombay Impeoyement Act 

Municipality— Compulsory acquisition of land — Compensation— 
Becision of Bistriet Court— Appeal— Elgh Court— Construction of Statutes— 
Bistrict Municipal Act (Bom. Act JJJqfl90i), sec. 160. 


See Disteict Mukicipai Act 

ASSAULT, THRPAT TO— “ Injury to the person '*—Fxemptionfrom 
of the Court of Small Causes* 


... 4? 

the cognizance 


See PEOVinroiAii Small Causes Couets Act 
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not assented to by executor— Probate and Administration Act 
IT^ '^^9^(iU—Mahomedan Law -Limitation Act 
if ; imv J877), Art. 123. 

Limitation Act ... *•* *■» ««. 

Occupancy— Mon-payment of assessment— Forfeiticre of occu- 
* - pm&y-M^rant to fresh occupants— Restoration of holding to original occu-^ 
: . pc^nt^CoUector^ powers of— Bombay Land Revenue ''Code (Bom. Act V of 1879) 

, 'Js&gs4 56 , 214 , rtdes 32 , 62 , 68 . 
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ASSIGNMENT— foT exeeidion'^Attaohment before hsizHng 
jn^gment-deltor^s ohje&tions'^Notue to assignor and judgment-debtor ‘■-• AUmTi^^ 
merit proceedhigs not merefv irregidar hut %Uegal---Qkil IBrooedure (lode (Aet V 
of 1908), Order XXI, 

Bee Civil Pbocedure Code ... 5g 

" ' -^ Wotiee of assignment by mortgagor— Bedeemed mortgagee retaining 

mortgaged share as trustee for mortgagor-^-Death of mortgagor before registration 
of transfer to assignee — VaUditg of tmsf ^Qompletion of gift---Indian Trusts 
Act (II of 1882), see. 6. 

Bee Tkests Act ••• „• ,,, ggg 

ATTAOTnilEl^T-^Becree— Assignment— Application ^ for execution---- Attachment 

before hearing judgment- debtor'^ s ohje Uons — Xotice to assignor and judgment- 
debtor-^ Attachment proceeding not merely irregular but illegal'— Oinl Procedure 
Code {Act V of 1908), Order XXI, rule 16. 

Bee Civil Procedueb Cobe .•« ••• ... gg 

— -Decree— Execution — Application for execution without issuing 

attachment-— Satisfiction of the attaching judgment-creditor^ s decree by payment 
into Court— Withdrawal of attachment — Order by Court for ratedhle distribution 
and further sale — Order illegal. 

Bee Civil Pboceditre Code ••• «•# 156 

— -decree— Execution — Cml Procedure Code (Act XIV of 1882), 

secs, 287, 293. 

See Civil Pboobdeee Code #•» «ti •*« 329 

Transfer of execution proceedings to Collector— Letting out by 

Collector — Cessm' of Oollecf of s powers— Sale by the oioner of his interest— Bale 
elective in favour of the purchaser— Cml Procedure Code (Act XIV of 1882), 
sec, 825A. 

Bee Civil Pbooedtctbb Code ... ... ... ... 510 

ATTESTATION— bond attested by only one witness— Pond judicially found 
to be invalid and unenforceable— Government Notification — Betrospeciive effect— 
Exemption of certain Districts from the operation of section 59 of the Transfer 
of Property ict (IV of \%ST^—8uhsequmt suit to enforce the mortgage— 
judicata — Mights vested under decoees not afected. 

Bee Tbaistsfee ob Pbopebty Act (17 op 1882), sec. 59 ... ... 617 

AUCTION B AL'E— Default in payment of price by auction purchaser— Proclamation 
of re-sale— Errors in the proclamation of fe sale— Civil Procedure Code (Act 
Xir of secs, 287, 293. 

Bee Civil Peocedube Code ... ... 829 

JAM ABD—Derree framed upon award— Appeal— AppUmtion under rexlsioml juris* 
diciion— Decree set aside— Grounds— tIuTisdictiion— Civil Procedure Code (Aat V 

of mos), SBC, Ilk 

Bee Civil Peocedxtbe Code ... ... 105 

Government directing Oolleetor topfldisk his award on a lower valuation. 

See Lakd Acquisition Act (I of 1894) ... ... 599 ^ 

B 1586—2 
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A'WkRJ)’^Iimid--^0(>mpuhor^^ ae^msition-^-Oompensaiionr--- Award Assistmi 

ludg^Appeal to the Bistrict Judge^-^Seoond appeal^Praciioe’^Cml Pro- 
cednrB Code (Act V of 1908), sees< 96, lOQ— Land AcguisiUon Aet (I of 1894) 
ms* 53, 64. 

iSea Civil Pbooebubs Code ... B60 

BANKEB AKD OUSTOMEE — of a hlanh draft which is mf addressed to any 
specific 'ba'^her---NegUgence of cmtomer leading to payment of forged cheque hy 
hanhr-^Efect of negligence when not the proximate cause of payment*'] The 
plaintiffs were a Banking Corporation with their head office at Lahore and branch 
offices at Amritsar and elsewhere. The defendants were a Banking Corporation 
having a branch at Bombay. 

In 190 4 the plaintiffs opened a current account with the defendants and sent 
the defendants a list of the officers of the plaintiffs authorized to sign for the 
plaintiffs, including the name of Madho Earn, the manager of the Amiitsar 
office. Madho Ram had acted on occasions previous to this date as the manager 
of the Lahore office. 


It was the custom of Madho Ram when leaving the bank premises for a short 
time both when acting as manager at Lahore and afterwards when manager at 
Amritsar to leave with the accountant blank drafts and blank letters of advice 
ready signed by him for use as occasion occurred. These drafts were not 
destroyed after his return. 

On the 2nd of October the defendants cashed a draft presented to them for pay- 
ment for Es. 10,000 pnrpoiting to have been signed by Madho Bam. The 
defendants had previously leceived a letter of advice also purporting to have been 
signed by Madho Bam. The defendants debited the plaintiffs with the payment. 

The plaintiffs repudiated the draft as a forgery and sued to recover Es. 10,000 
from the defendants. 

The defendants denied that the draft was a forgery. In the altern dive they 
submitted that the forged draft had been paid by them owing to the negligence of 
‘the plaintiffs, and that the latter were not entitled to recover the amount of the 
diaft from them. 


Peld^ that it was probable that the draft was one left; by Madho Bam when act- 
ing as manager of the Lahore office of the plaintiffs, but that the plaintiffs were 
not estopped from contending that the draft was not the draft of the plaintiffs. 

Meldy further, that it was not incumbent on the plaintiffs to contemplate the 
perpetration of such a crime as forgery or theft and that the negligent aet of 
Madho Bam was not the proximate cause of the draft being cashed by the defend* 
ants, and that the plaintiffs were therefore entitled to recover. 

^dete Generale v. The Metropolitan Banh (1873) 27 L. T. 849, Swan v. 
Pforth Briiuh Australasian Company (1863) 32 L. J. Exch. 273, Smith v! 
Prosser [1907] 2 K, B. 786 and Ba^endale v. Bennett (1878) 3 Q. B. I). 525, 
.ftl'*., loHowed. ^ 

pAmm mriONAL Bahk, LiMmn T he Mebcantilb Bam oe India, 
j ^Limrsn ... ... ... 36 Bom. m 



joi* BAITCxHTEE— necessity *^Widow^ Alienation* 

i iWWit AOT IT Of lS90b sBo. A%^I)igtrict 

v " ^ precentiem of disorder — Promulgation of the order — 

mC , Mi^iftrc^ <H the • place when the order is pTomulgated^^XJliiTSi 
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vires orc^en] A District Magistrate issued a notification, tinder the ]grovibioiis of 
section 42 of tho Boratay District Police Act, 1890, prohibiting circulation of 
certain pictures throughout the whole District. The notification was promulgated 
in all the Taluka head- quarters. The Taluka head-quarters of the village, where 
the accused lived, was nearly twelve miles distant. At the time when he issued 
the notification, the District Magistrate was at a considerable distance from the 
village. The accused was convicted of having disobeyed the notification, in that 
he sold the prohibited pictures at his village." 

Meld, reversing the conviction and sentence, that the notification in question 
could not be upheld under section 42, because (1) it was not promulgated at the 
vilLige where the accused lived : and (2) the District Magistrate was not present 
at or near the village at the time of the promulgation. 

^ Per Chandavarkar, J. .—-The preliminary conditions essential under the provi- 
sions of section 42 of the District Police Act, for the exercise of the jurisdiction 
conferred by it, aie these : (1) the jurisdiction is conferred on the Magistrate of 
the District or in his absence and subject to his own order the Magistrate of the 
First Glass \ (2) these must have jurisdiction in the town or village where the 
jui'isdiction is intended to operate ; (3) they must be present in such town or 
village or in the neighbourhood thereof at the time the jurisdiction uuder the 
section is set in motion. 

Emperor Dattatrata Laxmai? ... ... (1912) 36 Bom. 504 

BOMBAY IMPROVEMENT ACT (BOM. ACT IV 0¥ of appeal^ 

Jm'i%diQ%ion^Apportiowment of compensation mone^ — Qwesiions of title of seMml 
claimants^ The Tribunal of -^pcal constituted under the provisions of the City 
of Bombay Improvement Act (Bom. Act IV of 1898) has jurisdiction to decide 
questions relating to the apportionment of compensation money as between several 
claimants and also to decide questions of title. 

Pandueang- Bhiwaji V, Gangaram ... ... (1911) 36 Bom. 203 

BOMBAY MUNICIPAL ACT (BOM. ACT III Of 1888 as amended by Act Y op 
1905), SEC, 297 (1) \h)--Fowers of the Municipal Commissioner to mesorihe a fresh 
line on either side of a street in sicbstituiion for any line previously prescribed hy 
him — Power to presenhe a line of the street with the view to widening the street ^ 
secs, 297-301 — 8ignijiccmce of heading to cJausesfl In 1903 the Mimicipal 
Commissioner of Bombay prescribed the regular line of a certain publio street in 
Bombay, in accordance with the provisions of section 297 of the Municipal Act 
(Bom. Act III of 1888). No record was kept of the said line. 

In 1909, in ignorance of the said line previously prescribed, the Municipal Oom- 
mibsioner prescribed a fresh line for the same street, without obtaining authority 
from the d<.>rporation, and entered upon the land of the plaintiif which lay within the 
said frph line. Subsequently, having been informed of the previous line, the 
Commissioner obtained authority to prescribe a fresh line as previously irregularly 
prescribed and subsequently again entered on the pait of the plaintiffs land within 
that line. 

Both the said line prescribed in 1903 and the subsequent line prescribed in 1909 
were prescribed for the purpose of widening the said street for the purpose of 
enabling an overbridge to be built on ih ‘ 

^ Theplaintifi contended thit, as the object of the Commissioner in prescribing the 
line of the street in both cases was to widen the street, his action was illegal and 
that the lines prescribed were not made the regular lines of the street. Further, 
that in any event the Oominissioner should be ordered to take up the plaintiff’s 
land and pay for it up to the line prescribed in 1903, the only legal Ime of the 
street at the date when the Commissioner first entered the plaintiff’s lani 
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Hat subject to tlie j^rovisions of section 297 of the Municipal Act the 
Comuaissioner might prescribe a line of a street, wlu^ber in snhstltution for a 
previous line or nolj and that his action would not be invalid merely because it had 
for its object the widening of the street. Meld also that the headings of clauses 
are not to be relied on. 


Eeld, further, that Me&a Jaeoh v. Municipal Commissioner of Bombay (1000) 

25 Bom. 107 is no longer an auihoiity since the amendment of the Act in 

1905 . 

MtTNiciPAii Commissioner for the Citt of Bombay w.Mtocherii Pestonji. 

(1911) 36 Bom. 405 

BOMBAY MUNICIPAL AOT (BOM. ACT III OP 1888 as amended by Act T 
OF 1905), sEos. 379, 379A — Overcrowding of house — Notice to a'^ ate the 
nuisance — Service of notice — Owner — Rooms m a hnlding let to different 
tenants — Overcrowding by tenants — Notice to the owner ] The notice contempla- 
ted by section 379A of the City of Bombay Municipal Act (Bom. Act III of 188S) 
should he given to the owner of a building in cases where the owner has let rooms 
10 the building to separate tenants who cause overcrowding. 

Municipal Commissioner for the City of Bombay v. Mathueadas 

(1911) 36 Bom. 81 

BOMBAY RJEOULATION 11 OP 1827, bi:c. ^6— Pleader in the mofussil-Eufg to- 
wards client^ — Winding up pfi^oceedings — Pleader must not represent parties whose 
interests are conflictmgi] By the custom of the mofussil a pleader employed by a 
party to a proceeding before a Court is bound faithfully and exclusively to serve 
that party throughout the whole proceeding. 

The pleader in the mofussil is not merely an advocate — he is the confidential 
legal adviser of his clieni; and does for him those things which in the Presidency 
towns are often done by solicitors. Por legal advice, for the prosecution of legal 
proceedings in all their stages, the client depends on the pleader. This dependence 
makes the position of the pleader peculiarly onerous and binds him to give 
exclusive ^attention to the interests of the client throughout any proceedings in 
which he is engaged. 

In winding ujo proceedings, a single pleader must not represent two diiferent 
creditors whose interests are known to conflict. 


A pleader mnst not accept a vakalatnaina when he knows that he cannot act for 
his client throughout the proceedings. 


A pleader in defending himself against charges of professional misconduct made 
Certain statements. He was dealt with under the disciplinary jurisdiction for 
making them. It was contended in his behalf that the htatements made by him 
XXX defence must be regarded as having been made by an accused and were there* 
fore protected. 



Meld, OYerriiling the contention, that the pleader was writing to the Court as 
a ideader and was lesponsible as such for the statements made by him. 

(1912) 36 Bom* 606 
liotcse. 


I '^UOVBBNMINT PlEADER v, BhaOUBHAI DaYABHAI, 

•UILOING Application to M.unicvpalitii to reconstruct a 
< balconies— Permission Note'" to TP.hulld 


, , . ^ f vj louwdd, building 

bal^ni^Permismn Note ^ to rebuild the house-Fer mission to build 
r ' 'h ^ mdehntiely delaged-Buildmg of balconies -^Indefinite delay inconsis^ 

•; f,,/ . ' 'te70;miA the District Municipal Act [Bom, Act III of 1901). 

: < '■ : . : District Mtoioepal Act 
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BUBBEN OF P Agreement hy defendants 1 and 2 io sell property to plain-* 

tiff-- Subsequent sale ly the same defendants to defendants 3 and A— Suit by the 
plaintiff for an order to execute a registered sale-deed and for possession — Burden 
of proof on defendants 3 and 4 to show that they were purchasers for value and 
bon^ fide and without notice* 

See Agreement to sebl 44^5 

CAMBAY Conspiracy ^ at Cambay, foreign territory — Consequent forgery com- 

mitted in British India — Trial in Bntifh India of the foreigner who conspired to 
forge at Cambay and who was in Oambay when the forgery was committed in 
British India — Jurisdiction— Feml Code (Act XLY of i860), secs. 34, 109, 467. 

/S'ee Penal Code ... 624 

CANTONMENT CODE OF 1836 AND mQ--OwmvsUp of laud in Foona Canton- 
ment — Suit by Grovernment for ejectment of tenant from premises within Canton- 
ment limits — Private ownership in Cantonment, claim to— F resumption of 
ownership — Might of Government to resume land— Cantonment ^Code o/1836 and 
1860. 

See Cantonment Tenube ,,, 1 

CANTONMENT TENURE — Cantonment Code of 1836 and 1850 — Ownership of 
land in Foona Cantonment— Suit by Government for ejectment of tenant from 
premises within Cantonment limits — Frivate ownership in Cantonment, claim to — 
Presumption of ownership — Possession, effect of — Eight of Government to resume 
land*'] 111 a suit for ejectment of the appellants from premises within the limits 
of the Poona Cantonment, the Government as plaitniffs claimed that the land 
belonged to them, and wiAs merely held by the defendants on military or canton- 
ment tenure which entitled them to resume it at their pleasure subject to compen- 
sation for buildings which the ^ tenants might have erected thereon* The 
defendants claimed the land as their private property on the ground that their 
predecessors-ia-title were owners of the land at the time the cantonment was 
established, and that nothing had happened since to vest the title in the Govern- 
ment ; and while admitting that they were subject to military jurisdiction, and 
to the Government right of appropriation, contended that they were entitled to 
compensation on a basis of private ownership, and not as mere licensees They 
also contended that being in actual possession of the land the onus was on the 
plaintiffs to rebut the presumption or ownership in fee attaching to the possession 
of land whether in a cantonment or elsewhere. The title of the defendants was 
based on a document dated 27th August 1864 by which one Beyts, a Purser in the 
Indian Navy, certified that for the consideration therein mentioned he “ handed 
over to Dorabjee Pestonji all claim he had to the house, out-houses and premises 
generally, marked 23 rftaff Lines, Poona Cantonment’’. This document was 
endorsed as sanctioned ” by the Brigadier-General Commanding. 

Meld, on a eousideraiion of the mode of delimitation of the Poona Cantonment, 
the regulations affecting it, the arrangements made with the owners of the lands 
taken to indemnify them for the loss they sustained by being deprived of their 
rights of occupancy, and the other circumstances of the case, i i) that even if the 
defendants established that their house was built at,^ or before, the time the 
cantonment was made, there was still a strong probability that they were duly 
compensated for the change in their position as owners to that of licensees; (2) 
that from the Regulations as summarised m Aitohison’s Cantonment Code of 1836 
and Jameson^s Cantonment Code of 1860, it was clear that, though permission to 
occupy ground was frequently given, especially for the building of officers’ houses 
or bungalows, such permission carried with it no sort of proprietary right, and the 
buildings were liable to expropriation at a prne to be fixed by the authorities, and 
the permission of the Commanding Officer was necessary even for the letting or 
sale of the house so built.^ 
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It was therefore impos'Jible to say that meie possession oi occupation of the 
bungalow CB this site afforded any pi esiirapfcion whatever that the defendants or 
their predecessors-in-title weie owners in fee. The presumption was all the 
other way, and was strengthened by an examination of the history of the site 
itself which showed that the defendants* piedece&sois-in-title did not legard the 
property as differing m its tenure and terms from other property in the 
cantonment The defendants weie, theiefoie, meie licensees and the land had 
Been lawfully resumed by Government. 

Kaikhtjsbu Adeeji SiCBETAEY OF SxATF FOE Tnma ... (1911) 86 Bom. 


CASES ■ 


Ahhimm Qoswmii v. Shyama Chman Wandi ^^1909) LB 86 I A. IdSj 
explained 

/Sec Limitation Act 


146 


Amhahm horn JBalajt Yina^ah Kale v. Mambhand)a Balaji Kali (1895) P,J , 
p. 44, followed. 

/Sec Hinbit L^w ... ... ... ... 181 

Attorney General for Trintdad and Tobago v. Eriilie [18931 A. C. 618, 
foUowed. 


See CrviL Pbocbbube Code 

AUomey-General v. Fellows (1820 1 J. <& W 254, followed 
/8ee Civil Procebtjbe Cobb 

Bai Devhore v. Lalchand Jivandas (1894) 19 Bom. 790, explained, 

/S'cc Succession Ceetificate Act ... 

Balhrishna Ohimnaji v. Balaji Bamehandia (1884) 9 Bom. 25, explained. 

See Hebebitabt Offices Act, Bombay ... 

Baxmdale v. Bennett (187 S) 3 Q B. D, 525, followed. 

8fcc Banker ANB Customer 

Biha Jan v. Kalh Musain (1908) 31 All 186, followed. 

See Limitation Act . . ... 

DaUagzri v. Baitatraya (1902) 27 Bom. 363, referred to. 

/Sec Idol 

Am Jacob V. Munmpal Commissioner of Bombay (1900) 25 Bom. 107* not 
followed. 

/See Bombay Municipal Act 


207 


168 


272 


420 


455 


111 


IS 6 


Gangahai v. Baswant (1909) 35 Bom. 175, distinguished. 
Sm CiTiii Frooebube Cobe 


Eoefeituee 



Yw Kalapa Bari Makrya(i8BB) 9 Bom. 419, followed. 


i Bfa%k V. JSonama (1890) 15 Bom. 236, referred to* 

^ |75, overruled. 

Btkfiiyih Peocebure Code 


405 


510 


539 


131 


m 
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CASES — emtinmd. 




Govind SUaram v. Bapuji Mahadeo (189S) 18 Bom 516, esplained* 

Bee Hereditaky Oefiois Act, Bombay ••• 420 

Ishwar Shycm Chand Jiu v. Bam Kanai Qlio^e (1911) 38 CaL 526, explained. 

Bee Limitation Act ... ... 140 

Jainahai v. B T>, Sethna fl910) 34 Bom. b04, followed. 

/Sfee Khoja Mahomed A NS .. ... ...214 

Kaleioela 8aMh v. Nuseerudeen Balnh (1894) 18 Mad. 201, followed. 

/See Limitation Act ... ... ...Ill 

Kartiek Nath Fmidey v. Juggernath Ram Mar wan (1899) 27 Cal. 285, 
dissented from 

Bee Limitation Act ... ... ... ... ... 638 

Kay V* Goodwin (1830) 6 Bing. 676, followed. 

/See Transfer OE Property Act ... ... ...617 

Kazii Sassan v. Bagun BalkrisJina (1899) 24 Bom. 170, followed. 

Bee CiviD Procedure Code SQ 

Mknlii Y* Besliagiri (1882) 6 Mad. Ill, followed. 

/See Limitation Act .. ... ••• .. 638 


Lalshmandas Parashram v. Ganpatrav Krishna (1884) 8 Bom. 866, followed. 

Bee CiviD Procedure Code 29 

Lemm v. Mitchell [1912] A. C. 400, followed. 

/See Transfer OP Property Act ... ... ... ...617 


Lilley v* Attorney-Gemral [1903] 1 Ch. 83, followed. 

/See Civil Proobdueb Code . . ... ... ... 29 

Mahadeo v. JParashram Bhawanchand (1900) 25 Bom. 368, overruled* 

/See Civil Procedure Code ••• ... ...378 


Maluji T. PaMrehand (1896) 22 Bom. 226, followed. 

Bee Limitation Act ... ... ... ... 146 

Meencdcsh'f' Naidu v. Immudi Kanaka (1888) L. B. 16 I. A. 1, foEowed. 

Bee Hindu Law ... •• .*• ... 

Moggridge y, Thaekwell (1803) 7 Ves* (Jnn. 36, followed. 

Bee Civil Procedure Code ... **« **• 29 

Moore v- North Western Bank [1891] 2 Oh. 599, followed. 

Bee Company ... ••• ••• •** 

Morgan v. B&ndon General Omnibus Company (1883) 12 Q* B. D. 201, re* 

, ferred to. 

Bee Limitation Act ... •** 

Mmsamat Ud^ Kmusar v# MnssamatjLadu^ (1870) ^ Ben. L» K. 283, dis- 

tinguished- 

Bee Civil Procedure Code .« ••• ♦** 


... 
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F^ne, In re [1903] 1 Ch. 83, followed 
8ee OiTiL pEOCEDtTRE Code 


Page 

... 29 


BameMndra War^yan v. Harayan Mahadev (1886) 11 Bom. 216, followed, 

jSee Civiii Pbocedubb Code •*. ... 207 


Y. Qopal (1908) 32 Bom. 619, followed, 

JSee Hindu Law ••• 5 B 3 


— V. SkeiM Mohidin (1899) 23 Bom. 614, followed* 

See Limitation Act 146 

Bansordas Bhog%lal v, Kesrisincj Mohanlal (1863) 1 Bom. H. C. E. 229, 
referred to. 

iNStTBANCE ... ... ... ... ...481 

Bmiohmd v* S^maX (1886) P. J., p. 273, followed. 

See Civil Peocedttre Code ... .*• ... 29 


Salharam Maliadeo Dange v. Mari Krlshm Fange (1881) 6 Bom. 113, 
explained. 

See Partition, Suit tor • . . «>»« . . • ... 550 

Say ad Abdula Edrm v. Say ad Zain Say ad JBhsan JSdrm (1 888) 13 Bom, 

555, referred to. 

See Mahomedan Law ... .*• ... 308 


* Muhammad v. Fatteh Muhammad (1894) L. E. 22 I. A. 4, referred to, 
Mahomedan Law ... ... ... 308 


Shah Qulam Bekumtulla SaUh v. Mahmmed Ahhar Sahib (1875) 8 Mad. 

H. C. B. 63, leferred to. 

Seet Mahombdan Law ... ... ... .. ...308 

Smith V. Frosser [1907] 2 K. B. 735 at p. 753, followed. 

See Banklr and Customer , ... ... 455 


SoeiHi Senerale v. The Metropolitan Bank (1873) 27 L T. 849, followed. 

Nee Banker AND Customer ... ... 455 


South American and Mexican Company, In re [1895] 1 Oh. 37, followed. 

See Civil Procedure Code ... ... 283 


Swan V. North British Australasian Company (1883) 32 L. J. Excli. 273, 
followed. 

Nee“BANKER AND Customer ... .*,455 


Smijit V* Jewsbury (1874) L. B. 9 Q. B., p. 312, referred to. 

Ly.; See Limitation Act ... •*. 140 

'^^^TiiudhdpHya Tirthanonni v. Yuiitf Sahib (1905) 28 Mad. 380, referred to, 

. Nte Civil Procedure Code ... ... ...156 


Waman 'Joski Bayarikar y. Copal Rari Joshi Bavarikar (1903) 

? t r' r 
f ‘ i t V 


l. A. 77,'foUowea 

I Procedure Cope 
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CASE S — continued* 

VisAnoo Trimbuck v. Tatia (1883) 1 Bom, H. C. R. 22, followed* 

See Foei'bitxxee •«« *«« 6S9 

TMvamtJh Govind Desimane t. Bamhhat (1890) 15 Bom. 1 18, followed. 

See Civil Feocebobe Cobb .»« .*♦ •*! 29 

Wolverhampton Weiu Water works Co* v. Eawhesford (1859) 8 C, B. N. S* 

336, followed* 

See Bisteigi! Municipal Act ... ... ... *..47 

Tesu Eamji Kalnath v. Balkrislma Lahsliman (1891) 15 Bom. 583, followed. 

See Limitation Act ... •*« **» 146 

Zooleha JBihi v# Z%nul Ahedin (1904) 6 Bom. L. R. 1058, followed. 

See Limitation Act *•« ,*• «•* ... Ill 

CASTE QUESTION — Civil Court— Jurisdiction — Bombay Megulation IJo/ 1827. 

SeeEmDvLA-w ... ... ... 94 

CHARGE — Ah&olute undertaMng to execute a mortgage on specified property on the 
happening of a particular contingency— B feet of such undertaking as giving a 
charge over the p?^operfy on the occurence of the contingency. 

See Company ... ... ... ,«• *** 594 

CHEQUE — Negligence of customer hadmg to payment of forged cheque hy banker-^ 

Effect of negligence when not the proximate cause of payment* 

iS'ee Bankeb ANB CusTOMEE ... ... ... ...455 

OlTIL COURT — Jurisdiction— Caste question— Bombay Begulaiion JJ 0/1827. 

IIiNBu Law ... ... ... ... ... 94 

Jurisdiction— Suit fer declaration as head of family — Collector’-^ 

Vatandars— Service Eegiskr— Bombay Hoeditary Offices Act {Bom* Act III of 
1874), 560. 67. 

Noo Hbeebitabt Offices Act, Bombay ... ... »•» 420 

CIVIL PEOOEDUEE CODE (ACT XIV Of 1882), ssos. 13, 462— Ees judicata— 

Consent decree — Lands — Tenants-in-common paying land revenue jointly to 
Government — Lands do not thereby became imparUhte—Oompromise — minor — 
Sanction of Court.] A suit for tho partition of a village was resisted on the plea 
tLat tiio village was impartible, first, because tlie ariangemetit witb. Goverumeut 
bad all along been that tbe tenants “in- common sbonld be jointly responsible to 
Government for tb© land revenue, and, secondly, because in a previous suit between 
tbe paities it was held that tbe lands in tbe village were not divisible, only tii© 
profits tbei*eo£ were. Tbe previous suit was decided in terms of a compromise. 

A minor was a party to it. The guardian of tbe minor bad applied to tbe Court 
stating that be bad no objection to keep all tbe lands joint provided tbe minor 
got bis share of tbe profits ; and the Court bad made tbe endorsement that tbe 
application bad been allowed and filed in tbe suit : n 

B[el£ overruling tbe plea, that tbe arrangement settling tbe relations between ^ | 

Government and tbe tenants-in-eommon could not be regarded as determination J | 

of tbe relations between tbe tenants inter se> N 

aeW, further, that the decision in the previous suit was passed in the terms 

of a oompromiso, Wfc there was no issue raised and no adjudication on tne issue 
whether tb© village was impartible, 
n 1536— S 




xvlii 
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JTcld. also, that tho Courtis sar.ction n.icl noi' beoa oljt-aiiied, 'ander seobion 462 
of the Civil Procedure Code (Act XIV" of 1SS2), to tbo.coniproDDise to which a 
minor was a party. 

The mere fact that the parties settled among Ihomsclvcs by.'comproniiso that 
the lands sliould not bo divided, hut that they should enjoy the profits, could not 
:n law irnjiarfc the character of iinpartibiliiy to the estate. ImpartibiUty mu^t 
arise out of some special tonuro or by some general, family or Iccal custcin. 
Parcies cannot make an estate im^iarLihle which is partible. It is oi'posed to 
public policy. 

Vinayah Waman Jhosi Romrihar v. Gopal Hari^'JosJd RayankaT {190o) 

L. IL 30 L A. 7!/, followed. 

Pteojshaii Diitkaji V, i^UyiBTTAi NiciinAjiHAi ... (1 91i):3G Bonn 53 

CIVIL PEOCEDrilE COPS (ACT XTV OF 1SS2;, sec. ^ Join J lt of parties. 

Stc OiviB PaocEETTaE CoOi: (A( x Y or 1001), si:c. 1] ... 207 


SECS. 263,264, SIS, 319-~(7m7 

Procedure Code (Act V of 1908), Omer XXL rvU 5 (2) — Court-sale — 
Spnhnlicol possessio7h hu pvcckaser — Judament-deMor ranaiabtCj in actual 
possession — LbniiationJ] Mciely formal possession of immoveable property by a 
purchaser at a Court-sale cannot provent limitation rimning in favour of the 
judgmeni-dobtor where the latter remains in actual possession .and the properly 
is nob in the occupancy of a tenant or other person entitled to occupy the &ame. 

Symbolical possession is not real possession nor is it equivalent to real possession 
under Civil Procedure Code excei)t whore the Code expressly or by implication 
provides that it shall have that elfect. 


Gopal V, Krishnamo (1900) 25 Bom. 275 
JBTxa'oanohand (1900) 25 Boin. 3o8, OTcrruled, 

Maitaekt Sakhaeam v. Oaa’u Namjt Hatle 


and Mahadeo v. Rarasliram 


(1912) 3t3 Bom. 373 


decree- 


SECS. 


. ccevtinn of 

-AttuoJirnent of a hovse-^ProchtmatiO'/i cj sfJe — Auction sale — Default 
\n pay tmni of price hj ai'ction purchaser— Proclamodl on of TQ-sale—Errors in 
the proclmiaPon of resale^ Application hy plainilfs widow to recover from tlip 
defauliirig purchaser the deficiency of price in the re-sale— LialilUy cyeoture of 
statute relating to proccdore—Ab the re-sale statute not complied with A Oiie 
Shi vial brought a, suit against Bal Samrafch. Tho suit was dismissed and a d-cr-o 
lot’ defendant costs, namedy Rs. 06-2-3 0, was passed against the plaintiff Tho 
defendant sold the decree to one Nathu, who, in execut^'on attached SlnMahs 
house. A proclamation of sale was publislied and at tho auction sale one (lano-a- 
das Dayabbai purchased the house for Rs. 1,325 and deposited one-fourth of the 
pnrehaso money. The purchaser, however, maclo a default in tho payment, of the 
ba.ance in time and the house again put up to salo. A second procLimatiou 
of saIo was issued, but tlie descriptions contained in this proclamation were 
discrepant and did not taliy with thovo in the previous one. At the rc-salo oulv 
Rs. 260 were realized. Subsequently ShivlaTs widow Bai Suraj having applied to 
recover from the defaulting purchaser the loss on the re-salo, ^ 

that the liability of the defnuUing purchaser was the creature of a statute 
relatuig to procedure and that statute laid down in very clear ferms that in the 
proclamation of sale the proclamation should specify as fairly and accurately as 
■ property to be sold. Ike first proclamation did not state cither fairly 

W sought to fix the liability upoh 

.the appi^ant by region of the words of tho statute, he was entitled to annoal to the 
^words oi section 287 of the Civil Procedure Code ^ctXlV of 1882) to show that 
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til© statute Bad not been complied witB and that it could not be said that tbere 
was^a re-sale of tbe property -wMob was put up in tbe first instance. 


Gaistoabas Batabhai «?• Bai Sueaj 


(1911) 36 Bom* S29 


CIVIL PEOOEDIJRl CODE (ACT XIV OF 1882), sics. 324A, 

tion of decree— Mone^ lying with CoUecior—ProUhitory order u^on Oolleetor 
by another Court— The executing Court attaching the money in execution of 
another decree— Payment to the decree-holder— Remedy of the first decree-holder 
at whose instance prohibitory order was issued — Practice and proeedicrei] Eam- 
clmndra and others obtained a decree against Shambhu and another in the Court 
of the Subordinate Judge, Second Class, at Cbalisgaon. Those decree-holders 
having applied for execution by attcbment and sale of certain lands, the Court 
transferred the decree for execution to the Collector under section 320 of the Civil 
Procedure Code (Act XIV of 1882). The Collector executed the decree and held 
the amount for payment to the decree-holders. In the meantime, the plaintiff 
obtained a decree for money against Bamchandra and others in the Oouri of the 
Subordinate Judge, First Class, at Dhulia; and in execution of the decree obtained 
attachment of the amount with the Collector by means of a prohibitory order 
under section 272 of the Code. About this time, the defendant obtained a decree 
against Bamchandra and others in the Court of the Subordinate Judge, Second 
Class, at Cbalisgaon ; and in execution of his decree obtained an order of attacb- 
ment of the said amount. In obedience to this second order the amount was 
reinitted to the Cbalisgaon Court, where it was paid to the defendant. The 
plaintiff sued to recover the money. The lower appellate Court applied the pro- 
visions of section 285 and decreed the plaintiff’s claim. 

Meldi dismissing the plaintiff’s suit, that it was governed not by the provisions 
of section 285 hut by those of section 324A of the Civil Procedure Code (Act XIV 
of 1882). 

Sdd, further, that the prohibitory^ order passed by the Bhulia Court under the 
provisions of section 272 was ultra vires and could not bind the CoEector in view 
of the provisions of section 324 A under which he was acting. 

Held, also, that in virtue of section 324A of the Civil Procedure Code (Apt XIV 
of 1882) the Collector held the amount ‘‘ at the disposal of the Court ” (at 
gaon) which had transferred to him the decree for execution and which yras botmd, 
to dispose of the amount in the manner and for the purposes n3fenta#i^'}ii|||^ 
third paragraph of that section ; that it was open to the plaintiff tp- , 

Court at Cbalisgaon through^ the Court at Bhulia for rateable diBtrJbtit|>ilityder: 
section 295 ; and that according to the provisions of section 324A,^ - 

• owed a special duty to the Cbalisgaon Court and that Court alone had , jurkdiitlbA” 
to deal with all questions as to the disposal of the amount, ■ ■ ^ 

Govitoji ViEAMJi V. Sakhaeam Goyinda (1911) 519 

, - — sjEQ, 325A — 

perty Act (IV of 1882), sec, 43 — /Specific Belief Act (I of 187 7), ' 

ment of lands — Transfer of execution proceedings to 
Collector — Cesser of Collectors powers^ Sale by the owner of his 
elective in favour the purchaser,'] The plaintiff was a creditor of the faMlj’ 

of the defendants. The plaintiff’s separated brother was also a creditor. V plaint- 
iff’s brother attached the family lands. The matter went in executioni^ thp wltei ‘ 
tor who leased the lands to one Piraji. Subsequently the plaintiff and theWfen ^ ni t if . • 
came to an understanding by which the plaintiff agreed to remit his . ' 

debt and pay off M — ^the judgment-creditor— and the defendaitfir %irled 

to sell him one of the lands. The plaintiff then obtained possession of the famjdy ' 
lands from which he was ejected by the defendants. Thereupon, the ■ 

having brought a suit to recover ijosaession. ^ ^ 

■ ■ ■ ■: jlwP 
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Meld, allowing the claim, that the interest which the sale-deed purported to 
transfer to the plaintifE was the inteiCbt which the defendants had in the lands at 
the time of the transfer, and the Collectoi’s powers having ceased by- reason of the 
proceedings in attachment being closed, the conveyance of the defendant^' interest 
to the plaintiff took effect in his favour. 

G-mgalai v. Baswant (1909) 34 Bom. 175 and Mnssamat Udeg Kunwar v. 
Mmmmai Ladu (1870) 6 Ben. E. "iSB, distinguished. 

Magnibam Viteubam t?. Bakubai ... (1912) 36 Bom. 510 

CITIL PEOCEDIJEl CODE (ACT XIT OE 1882), sec. for ptMk 

religious purpose-^JDedication of property as 8h{varpana~B/ecl?dent of tres^’ 
passers from, tk* property — Court — Jurisdiction — Trust created hy will — 

Trust coming into heing at a future date— Duty of heirs to carry out the trust — 
Mindu law — Will J A suit to eject a trespassei from propeity, which is the 
subject of a public leligious trust, does not fall wilhm the purview ot section 539 
of the Civil Frocediire Code of 1882. 

Balcshmandas JParashram v* Ganpafi'av Krishna (1884) 8 Bom. 365 } Vish- 
mnath Qcvind Beshmane v. Ramhhat (1800) 15 Bom» 148 j Kazi Massanr* 
JSagun Balhrishna (1899) 24 Bom. 170, Ravichand v. Samal (1886) P. J., p. 

273, followed. 

Where the trustees named by the testator for the purpose of making and complet- 
ing the trust at the point of time fixed by him are dead, and the object of the 
trust as named by him is specific and definite, the Oouit will take the administra- 
tion of the trust. 


Moggridge v, Thachwell (1803) 7 Yes. Jun, 36 and Tu re Pune* Billeu v. 
Attormy^Ceneral [1903] 1 Ch. 83, followed. 


Where a Hindu who has directed a trust of his property for a religious purpose 
dies before giving effect to it, the Hindu law authorises his heir to take steps for 
carrying out his directions after recovering the propeity from a trespasser. 


Where the testator merely directs that his property should be endowed for a 
certain purpose at a certain time by certain persons after his death, then until the 
arrival of the time and the complete dedication of it in the manner and for the 
object pointed out by the testator, the property must be regarded, in the eye of 
law, as part of his estate but impressed with a trust or an obligation on the part 
of those taking that estate as heirs to carry out his directions at the appointed 
time. Se who succeeds him as heh has the right to do what the owner himself 
would have done or has directed to be done so as to complete the trust with the 
junction of the Court, if necessary. Before he can do that, he must first secure 
the property from the wrong-doer into whose possession it has passed. 

Ceelabsai Gavbiseankae V. Hdebam Ichabam (1911) 86 Bom, 


, kmmnts 

'll * 


' ■ ^ 7 ^ Dr 1908), SEC. 11- — Ees judicata — Consent decree 

to res judicata — Consent decree between pr edecesBOTS''in'‘title of parties 
fnjmction granted in former suU—IXqb judicata and estoppel distin^ 
v,J A consent decree has to all intents and purposes the same effect 
fiMicat^ as a decree ^passed per imitwn and this notwithstanding the 
the 0ml Procedure Code *‘has been heard and finally 

1 1 iy ''iS 1- 5 

««<? Mexieani Company [1895] 1 Ck 37, followed, 

of the present 

t matters' no V Bubstantially and directly in issue between them is 
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Mesjndieatct ousts tlie jtirisdictioE of tlie Court while estoppel does no more 
than shut the mouth of a party. Estoppel never means anything moj^e than that a 
person shall not be allowed to say one thing at one time and the opposite of it at 
another time ; wMle res judicata means nothing more than that a person shall not 
be heard to say the same thing twice over. 

Bhaishaneeb hfANABHAi MoEAEJi Keshatji & Co. ... (1911) 36 Bom. 283 

CIVIL PBOCE DUBE CODE (ACT V OF 1908), seo. ll-Eesjudicata-ao-ptojJ?^^ 
judicata as between— Civil Procedure Code (Act XIV o/1882), 26 — Joinder 

of parties.^ The plaintiff Band his step-mother B (defendant) brought a suit 
against C to recover possession of certain ornaments which formed pait of the 
estate of M, the father of B and husband of B. It was held by the Court of first 
instance that B. was entitled to the ornaments, because they veie her stridhan ; 
but the appellate Court held that she was entitled to them not because they were 
her stridkan, but because she was the absolute owner of the property. JD then 
sued E for a declaiation that he, as son and heir to M, was entitled to hold the 
decree, ^ The defendant in reply contended inter alia that the suit was barred by 
res judicata - 

Meldi that the bar of res judicata did not apply, inasmuch as there was no final 
adjudication as between E and D, and in the first suit it was a matter of no conse- 
quence to the defendant therein for the purposes of the relief to be given against 
him whether B succeeded or whether D succeeded, 

A finding to become res judicata as between co-plaintiffs must have been essential 
for the purpose of giving relief against the defendants. 

Ramchandra JSfarayan v. Narapan Mahadev (1886) 11 Bom. 216, followed- 

The Court ought not to hold a point to be res judicata unless it is clear from 
the pleadings and the findings in the previous suit. Ho Comt ought to infer 
res judicata by mere arguments from a Judgment in a previous suit, 

Attorney-General for Trinidad and Tobago v, Rnclie [1893] A. 0. 618, followed. 
Etjkhminx t?. Bhotoo Mahadu ... ... (1911) 36 Bom. 207 

^ - — - SEC. 11— Ees judicata — Suit to recover 

interest on mortgage money — Award of interest on a certain principal sum — 

Suit for foreclosure— Finding as to principal amount in the first is not res judicata 
in the second suit — JDekhhan Agriculturists’ Belief Act (XFII of 18T9)»J In a 
suit brought by a mortgagee to recover interest on his mortgage money, the 
amount was found to be Es. 350 and inteiest was awarded on that sum. The 
mortgagee subsequently brought another suit to foreclose the mortgage, under the 
provisions of the Dekkhan Agriculturists' Belief Act, 1879 ; the mortgage amount 
Was found to be Bs. 400 and relief was accordingly granted. It was contended 
m appeal that the finding as to the mortgage amount in the first suit operated as 
res judicata in the second suit : — 

Meldi that the Bekkhan Agriculturists' Belief Act, 1879, was in relief of a 
certain class of His Majesty's subjects, and, therefore, the finding in the first suit 
could not affect and be res judicata in the second suit, which was of a different 
character given to it by a special law unless the previous suit also could fall with- 
in the class of suits to which that law applied. 

ViTHAu Bamghandea u. Skabax ... (1912) 36 Bom. 548 

— SECS. 47, 78, Orbee XXI, Bum 56— 

B^cfee^FxecuUon-- Attachment— -Application for execution Uiihmt issuing 
oMmchmerdi — Saiisf action ofdhe aUacldng judgment-creditor’s decree by paymmt \ * 
into Oourt^Withdrawal of attachment — Order by Court for rateaUs distribu^ 
tion and further sale — Order illegal — Money paid into Court for one pUrp^^si t s I ^ 1 
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u not assets kahle io rateable distribution — Question in exeeution’^Appeal'] 

At tlie instance of two judf^ment-creditois the immoveable property of tlie ]udg- 
ment-debtor was attached and his other ]udgment-creditors merely put m applica- 
tions for execution without issuing attachment On the date fixed for the sale 
of the attached piopeity, that is, on the 22nd September 1909, tho decrees of the 
two attaching 3 udgment-cieditois weie satisfied by payment of the decretal 
amounts in Court and the e:ffiect was the withdrawal of the attachment under 
Order XXI, Buie 55 of the Civil Piooedurc Code (Act Y of 1908) On the next 
day aftei the payment into Court, an e% farte application was made to the Couit 
and, according to the prayer in the application, the Couit ordered rateable distil- 
bution of the money paid into Court and fmther sale of the propeities which had 
been attached towaids further latibfaction of the claims of the judgment-creditors, 

MM, reversing the order, that by virtue of the payment of the 22nd Septem- 
ber 1909 the attachment of the property came to an end, and there being no 
attachment, theie could be no order foi further sale of the pioperties. The 
monies which weie paid m to satisfy the attaching creditors’ deciees and to laise 
the attachment could not he treated as assets by the Court and as such distiihufe- 
able among other judgment-cieditois who had merely applied for execution. 

Ythudha^nya Tirthasijoanu Yusuf Sahib %% I& 2 A 380, refeired tOf 

Money paid into Court for a paiticular pui pose, as for example, undei Order 
XXI, Buie 55 of the 0ml Procedure Code (Act Y of 1908), could not be treated 
as assets distributable under section 73 of the Code. Tne “ assets ” referred to 
in the section weie assets held in the process of execution. 

The question involved in the appeal was a question in execution between the 
narties to decrees Therefore it fell under the pi 0 visions of section 47 of the Cml 
Procedure Code (Act Y of 1908) and the oidei passed by the lower Conit was 
appealable. 

SouABJi CooYAmri v* Kala EAOHTJNAtrH t... (1911) 36 Bom. 156 


CIYIIiPEOOEDUBECODE(ACT YOF 1908), sec . 4B---I)ecree--E^ecut%on- Umi’- 
tation — Decree njpe for encecutiQn ] On the 14th December 1892, the plaintiffs 
obtained a decree against the defendants. It dnected (1) that the plain tins should 
be put in possession of certain land mortgaged to them b} the defendants, and 
that the former should enjoy the profits of the land for 20 years, in satisfaction 
of the amount due on the mortgage , (2) that the defendants should pay to the 
plaintiffs a certain amount of money annually m the nature of cash allowance , 
(3) that if m any year the defendants failed to make the payment, the plaintifis 
were entitled to bring to sale the moitgaged land and get the money debt satisfied 
out of the sale-process , and (4) that it there should be ‘‘ any deficit or any just, 
and legal ohstruction of whatever nature to the mortgaged propeity being sold 
the plaintiffs were entitled to recover the deficiency in respect of the cash allowance 
f^om the defendants ‘^personally and from their other pioperty.’* Tho defendants 
made default in the payment of the cash allowance in 1893 with the result that the 
plaintiffs brought the mortgaged property to sale under an order of the Court in 
execution. A part of the land was sold, but as the proceeds of the sale weie not 
^ufld^nt to satisfy the full amount of the debt, he was about to bring to sale the 
f|^ of the mortgaged property in 1908, when the Collector intervened and had tho 
^ ^' ^ong ^le stopped on the ^ound that it was mtan property* On the 19th 
fho plaintiffd filed the present darhhmt to recover the balance by 

S rsonal remedy against the defendants. The lower Court rejected 
ground that it was barred under the provision of section 48 
pkduxe Code of 1908. 

, wte fiotr batiifed firdler^^tefeloii oi the Civil Procedure 

^|br;tha twelve' years’ period ran only from the date wheu the decree 
f The decree became for the first time 
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capable of execution in 1908 in respect of tbe personal remedy given to tie plaintiffs 
in the fourtb part , until then, in respect of that part and that remedy, the decree 
Was merely ancillary and provisional. The decree-holder could not till that point 
of time make any application for execution which it was in the power of the Court 
to grant, because till then there was no decree iipe for execution, so far as the 
poxsonal remedy was concerned. 

P BT Curiam —The execution and application contemplated by section 48 of the 
Civil Procedure Code of 1908, relate to a deoiee which is executable at that date 
in respect of the application made and execution sought, and the “ order for 
execution contemplated by the provisions of the section refers to an order which 
the Couit could have made and enforced in obedience to the terms of the decree. 

Nabhar Eaghukath tJ. Krishnaji Govinu ... (1912) 36 Bom. 368 

CIVIL PEOCEDUEE CODE (ACT Y OF 1908) sic m-^Idmitation Act (IX of 1908) 
sec. 9 — M%nor — JSxtennonoftime — Decree — Dxecution^ A decree obtained on 
the 17th February 1898 was sought to be executed in 1901 by the decree-holder. 

As the deciee-holder died thereafter leaving a minor son, further applications to 
execute the decree weie filed by the minoFs guardian, all within time. The minor 
attained majority in 1910 He then applied for the extension of the penod of 
twelve years foi the execution of the deciee prescribed by section 48 of the Civil 
Procedure Code ot 19l8, on the ground of his mmoiity between 1901-1910. 

Meld, that the period could not be extended under section 48 of the Civil Proce^ 
duie Code, 1908, tor once the limitation began to uin from the date of the decree, 
the twelve years* period must be computed from that date* 

Bhag-waist Eamohandra r. Kaji Mahamad Abas ... (1912) 36 Bom* 498 

^ — ^^'^Sanciion of Advocate'- 

General — Mlaint amended'-^New defendant and prayers added — Mo sanction of 
Advocate"- General^ to amendments ] Two plaintiffs as relatois, having previously 
obtained the sanction of Advocate-General under section 92 of the Civil Procedure 
Code, filed a suit against thiee defendants in respect of certain charitable properties. 
When the suit was called on for hearing two of the defendants were stiuck off and 
the plaintiffs asked foi and obtained leave to add another person as defendant and 
they amended the plaint and prayed for certain reliefs against the added defend- 
ant. No sanction of the Advocate-General was obtained previous to the ammd- 
ment of tbe plaint and the addition of the new defendant. 

Meld, that the plaintiffs were not entitled to maintain the suit against the added 
defendant on the ground that no sanction of the Advocate- General was obtained 
previous to his being made a defendant in the suit and previous to the amendment 
of the plaint. 

Attorney- General v Fellows (1820) I J. & W. 254, followed, 

Abdul Bbhman u. Cassum Ebrahim ... ... (1911) 36 Bom. 168 

. SEC. 96 — Succession CerUjkate — OoYir 

Mton of Security'— Apjpeal — Succession Certifioaie Act (FJJ of 1889), «ecs. 9, 26, 

See SuccESSioisr CERrmcATR Act ... ... ... 272 


SBOS. 96, 100— Zftnd Acquisition Act 

{I of 1894), secs 53, b4i—Land — Compulsory acquisition'— -Compensation — Award 
hy Assistant Judge^Appeal to the District Judge-Second appeal— PraeiUe 
and procedufe*2 Where an award is made by the Assistant Judge under the 
provlsmue of the Land Acquisition Act, 1894, and there has been an appeal to the 
District Judge, no second appeal can lie from the appellate decision. 


Nathubhai Nabajtdas Mar-ordas Laldas 


(1911) 36Bo?h. 



**¥ 
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CIVXIf PBOOEDURE CODE (ACT Y OP 1908). sec . m-^-Ffeliminanj decree--- 
Appeal— Status of agnovUimists — The question if not appealed from as 
pmliminarp decree cannot he agitated in appeal on merits — Tartly duty to ask 
Court to draw up decree— Traetice and procedure,'] The plaintiffs brought 
a suit to redeem a mortgage according to the provisions of the Dekkhan Agri- 
culturists* Belief Act, 1879. A preliminary issue was raised whether the plaintiffs 
were agriculturists, and decided against tho plaintiffs. The Court ordered the 
plain tiSs to pay the requisite Court-fee within a weeks time, which not having 
been done, tho suit was dismissed. In the appeal which tho plaintiffs preferred 
against the final decree they sought to question tho finding on the preliminary 
issue : — 

Seldi that the preliminary decree having become exluucb by reason of tho final 
decree, and tho plaintiffs not hiving exercised their right of prr3seniing an appeal 
from that decree, it was nos open to them in the present appeal to challenge the 
finding on the preliminary iss ue. 

Heldt further, that though the statutory obligation lay on the Court to draw up a 
preliminary decree to entitle the idaintiifs to appeal, yoc it was equally the duty 
of the plaintiffs to ask the Court to dvAw up that decree in order to enablo them 
to present an appeal against it. 

Govixd EAMGHAiTDEA V. Yithal Gopal ... ... (19 1 2) 36 Bom, 536 

■ SEC. 115 — Award — Decree framed upon 

a/mard) — Appeal — Application under recidonal jnri&dicMoii — -Decree set aside 
— Grounds— Jurisdiction.] The plaintiff, as Mutawali of a Musjid at Zanzibar, 
brought a suit against the defendant for the recovery of certain pots and pans. 
Three other persons, who alleged themselves to be Mutawalis, were joined as 
parties apparently wdthout any amendment of the plaint. After some progress of 
. the suit, the presiding Judge was a^-ked by all concerned in tho Jaiuat (community) 
to arbitrate upon all matters in diJSerence between them. The Judge framed an 
award on the 30th June 1901* and the award was read out in Court after notice to 
the parties. In tho year 1909 a pleader for the plaintiff applied to have a decree 
framed in tho terms of the award and tho Judge accordingly passed a da ree on 
the 7bh April 1909, 

One of the defendants having appealed against the d'.'croe which rvas not 
appealable, the appeal was allowed] to be converted into an application under the 
revision al jurisdiction (section 11 o of the Civil Froccduro Code, Act Y of 1908) 
and the decree w:is set ITS ide as being passed by the Judge wichout any sort of 
jurisdiction whatever. Th“ grounds beirg : — 

(1) There w^as no written reference to arbitration as required by law. 

(2) The reference was made by a great number of persons who were not parties 
to the suit. 

(3) The matters in difference submitted to arbitration were matters not in suit 
at all. 

(4) The result of the said irregulor proceedings was to expand the claim for the 
possession of a few cooking utensils into a suit for framing a schema for the 
administration of a large religious endowment and no suit of the kind could have 
been properly launched without the previous sanction of iho Advocate General or 
such officer as is clothed with his functions. 

(5) The award was made on tho 30th June 1904 and tho application to have it 
filed was not made till 1909. The application was, therefore, manifestly time- 
barred. 

, (6) The plaintiff died early in the year 1905 and no application was ever made 
to bring his heirs or legal representatives on record. The suit had, therefore, abated 
by July of thi^t year. 

; Mb^ii VisRAM V, Sherifp Dewji ... ... (1911) $6 Bom. 105 
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CIVIL PROCEDURE CODE (ACT V OF 1908), sec. 141, Obdeb XXXIX, 

EtriiB 10 AHB UBBEE XL, KiTLE l--Poimr to orders mone^ to he paid into Oourt--^ 
G-uardiam and Wards Act (YIII o/1890), 12 (6). 

^ee Guardians and Wards Act ... 20 


— — — Order XXI, Eure 5 (2)— -Court- 

sme^opMooUpal possession hy purchaser — Juclgment'-dehtor remaining in actual 
possession — Limitation . 

See CiYiL Procedure Code ... 3^3 


— Order XXI, Eule U— ‘Decree--- 

Assignment — Application Jor execution — Attachment before tiearing judgmmt- 
deUofs objections — Notice io assignor and judgment •debtor — Attachment yro- 
ceedings not merely irregular hut illegal.’] The transferee of a decree having 
preferred a darhhast for execution, the judgment-debtor’s pro erby was attached 
in his shop by seizure before hearing his objections. The next day an order was 
made on the application of the judgment-debtor that the property should not be 
removed until his objections had been heard, Subsoquenily the Court he.ird the 
judgment-debtor’s objections and held that the transferee was entitled to execution 
of the decree against the judgment-debtor, the omission to hoar the judgment- 
debtor’s objections was a mere irregularity and proceedings in attachment should 
not be set aside 

Held, reversing the order and dismissing the darhhast, that legislature having 
piovided that the decree should not be executed until the objections had been 
heard, the proceedings were unlawful and not merely ii regular as the objections of 
the judgment-debtor had not been beard, 

Zassum Goodam V. Dayabhai Amarsi o« (1911) 36 Bom. 68 

Order XXYr Bede i and 

Order XXXIII, Eule 1— Order for security for costs — Leave granted to continue 
suit as a pauper — Dracticej] An order to give security for cost^ obtained in a 
suit filed in the ordinary course must cease to operate as regards antecedent costs 
if leave is given to continue the suit a«? a pauper, provided the leave is giunied 
before the time limited for giving security has expired. 

Bai Laxmi V. Harjivan' Xattiu ... (1911) 36 Bom, 415 

— ' — " O rder X.XdK.lll—-Suit by widow 

in forma pauperis — Death of pi aintif— Might of exemf or who is not a pauper to 
continue the suit in form^ pauperis,] The privilege of maintaining a pauper nuit 
is a personal privilege granted to people who have no means of carrying on or 
continuing litigation, and there seems to be no authority whatever for bolding 
that the representative of a pauper is entitled to continue the suit of his testator 
or testatrix, even though admittedly he is not a pauper, simply because his testator 
or testatrix was a pauper. 

Manaji Eajuji (Eao Sahdb) v. Khandoo Baloo ... (1911) 46 Bom. 279 

— — Order XLI, Rule ll--- Appeal — 

Summary dismissal — Judgment not necessary — Lower appellate Court.'] In 
dismissing an appeal under Order XLI, Rule 11, of the Civil Procedure Code (Act 
V of 1908), it is not obligatory upon the lower appellate Couit to write a 


judgment. 

Tanaji Baode V, Shankar Bakharam 

... ... (1911) 86 Bom. 116 

CLAGSBS — of heading io clauses. 

See Bombay Municipal Act 

*4, *9* l|»«. 4C^ 

B 1636—4 
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GOlifiEiCTO'Bt^^Aftae/mentofiands — Tmmfer of eieoution prop&edmg^ to GoUeohr 
— Letting out hy Qolleotor — Gesser of Gyfhefofs pmen — %/e hg the ommr of 
hs mtewt^ Sale (effective in favour of the ptirekaser-^Oioil Proeedure Code 
{Act XIV of im), see ZibA. 

See Civil Pbooeofee Cole ... ... 510 

— Aimrd hy — Government directing Collector to puMhk Ms aioafd on 

a lower valuation. 

See Land Acquisition Act (I of 1894) 599 

Money lying with CoIleetor-^Piolnhitory order upon G Hector hy 

another Gourt — The c'cecutinq Court atticMng the mo ey in ereenfion of another 
decree — Payment to the dec eeHi / der — Reme iy ot the ft t decr^e-h di( r at wh tse 
instance prohibitory o^d^r wi^ — 'rat fire — Oiod P race lure O ide (Act 

XIV of see.. mA, 2 2, 2S5 

See Civil Phocbdubb Code ... . . . 519 

— Pos^e‘*9ory suit -‘GoLc tofs pno rs to reme-TIi' pmer<i can. he 

exer'ueit hy A&si'yfant Collector in Jia^ge of the distrad—L jnd Rt'ienue Code 
{Bom Act V of 879)j sec 0, 

/S'ee Mamlatdaes’ C ouBTs Act, Bombay ... ... ..*123 

Powers of — 0 iupancy — NoH'paymtnt of s^sessment — Forfeitu'^e of 

occupancy ’-^Re-grmt to fre k occup mt^ - Redoiation of holding to oJ iginal occup- 
ant^Bombay Land Revenue Code (Bom, Act V of 187 .))? i idvs 32, 

62, 68 

See Land Eevenue Code, Bombay . . ... 91 

; • p'>- ’ " Suit io set aside order passed hy the Collector— Otdc'i ultia vires — 

Limitation Act (XV qflB77), Sch /I, Art, 14 — Land Revenue Code (Bom, Act 
Fo/ 1879), eec. 37 

See Limitaiion Act ... ... ... ... 325 

* ' T atandars — Service Register — Sait for deeliration as head of family 

— Oiml Court-^-^-Jurisdiciion— Bombay Beuilifa'tu Offices Act (Bom, Act fll of 
1874), sec, 67. 

See Elbeditary Orricus Aci, Bombay ... ... ... 420 

COMMON hXW Hindu Common LaiO’—Widoiv — Right to maintenance— Grant of 
arrems — Exigencies of the ca&e. 

See Hindu Law ... ... 383 

COMPANY'-~'/»if6ma^/ deficts in management of a limited Company — Innocent party 
not affected theiehif — Principal and agent — Fraud of agent %n loUhholding 
inf ormation from ptancipal — Principal not affected hy notice to agent in suck 
case • Absolute undenakiug to execute a mortgage on bpeoifled property on the 
h tppening of a particuln contingency— Effect of such undo taking as giving a 
over the property on the occuri ence of the contingency f\ Bj a mortgage 
of the 15th April 1905 the defendants moifcgagad to the plamtiH certain property 
to sec are a loan of six lacs. Ender the nioitgage the plamtiif had the right 
to appoint a nomime to be a director of the defendants and he appointed one 
Darn, his mnmm m Bombay, as such nominee. 

the defendants borrowed thiee lacs on a cash credit opened with 

t f. Bank of India for one year from June ilth, 1907. The said transaction was 
made cooditionally on the defendants giving an nndeitaklng not to further charge 
the property previously mortgaged to the plaintiff and a lesolution to that effect 
was passed at a meeting of the defendants’ directors at which Dani was present. 

No letter of undertaking was in fact given. 
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The loan from tlie Bank of India was lenewed at the end of the year for 
another year The Bank made some attempt to obtain a higher late of interest, 
but in the end the loan was lenewed at the same rate as before. 

In 1909 the defendants failed to pay the said loan to the Bank of India when 
due. Finally the said loan was renewed for three months on fmther secniity 
being given on June 30tb, 1909 

On August 5tb, 1^09, the defendants applied to the plaintiff for a further 
advance of fi’^e lacs of vhich two lacs weie lequired m gently on the secnrity of 
the said pi opeity moil gaged to the plaintiff . ihe plaintiff consulted Dani who 
approved of the tiansaction. The pLiintiff theieon advanced two lacs and received 
a leceipt for the sum in which it was stated that the sod two lacs formed part of 
a sum of hve lacs intended to he advanced by the plaintiff, that the plaintiff should 
have time to consider whether he would advance the said sum of hve lacs as a 
further charge and that in the ev^nt of the plaintiff deciding to advance such sum 
the defendants would execute a proper legal deed of ch irge to secuie such sum and 
interest and in the event of the plaintiff deciding not to make such fuither advance 
the said sum of two lacs should be lepaid immediately witli interest and together 
with the original loan of six lacs. At the date of the said leceipt them were only 
thr^^e directors of he defendauta and not four, the minimum number under the 
Articles of Association of the defendants. 

Thereafter the plaintiff decided to make the pioposed advance and signified his 
intention to the defendants 

A formal deed of charge was prepared but not executed owing to the insolvency 
of the defendants and other cii cum stances. 

On August 10th tlie plaintiff foi the fii&t time received nohee of the resolution 
of the defend ints in favour of the Bank of India. 

The plaintiff had the receipt passed in his favour by the defendants stamped as 
a charge on land and registerr d 

On Septemboi Tth the defendants weie deebred insolvent and Mr. H. D. 
^ethna was appointed liquidator As such li jmda or he i\as oideied to sell the 
mortgaged propel ty and hold the sale-proceeds subject to the amount due to the 
plaintiff 

The hquidatoi sold the mortgaged property and paid the plaintiff’s claim on 
the mortgage of mx lacs. The plaintiff sued the defendants for a deolaiation that 
he was entitled to a charge on the balance of the salt-pioceeds for two lacs and 
intercbt and for payment of that sum. 

Meld, that there was no properly constituted Board ot Directois of the defend- 
ants at the date of ihe said receipt, but held that the lesolution of the defendants* 
diiectors in %vour of '(he Bank ot India was exhausted aftei one year and was not 
renewed on the renewal of the lorn by the Bank of India. 

EeU, further, that Dani had withheld information from the plaintiff as to the 
said resolution in favour of the Tank of India fiaudulently and that the plaintiff 
could not be imputed to have received notice ot that resolution, that in any case 
the defendants would not be allowed to take advantage of their bieach of resolution 
and that the plaintiff’s rights were in no way piejudiced by irregularities in the 
internal management of the defendants, such as the absence of a Board at the 
date of the receipt in favour of the plaintiff, of which the plaintiff had no notice. 

Mdd, fuii/her, that the receipt given by ihe defendants to the plaintiff amounted 
to dll unconditional undei taking to execute a deed of further charge in favour of 
the plaintiff on the happening of a future event, namely, on the plaintiff 
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tendering the bum of three lacs, the balaiue of the proposed loan of Eve laos, on 
the piopertj specified theiein, for the whole amount of live Iao&, of which the two 
lacs aiieady advanced was a pait, and that the said receipt consequently gave the 
plaintiff a valid charge over the defendants* property for the two lacs advanced 
and interest. 

Shivlaii Motilaii (Ra^a Bahadur) v. Ths Teicumdas Milts Gomfahy, 
Limiteb ... ... ... ( 1011 ) 30 Bom. 564 


GOMTAm-^SMres UU hy. 

See IisruiAN Comeahies* 


Act 


667 


-‘Transfer of shares in eomjpany — Tmo claimants to shares 


name of third party---Fnonty oftitle-^When it ii emifsl The tulo laid down 
in V. North Western BanL fl891] 2 Ch. 599, followed : namely, that, 

as between two persons claiming title to shires m a company which are registered 
in the name of a third person, priority of title prevails unless the claimant second 
ir point of time can show that as between himself and the company before the 
company received notice of the claim of the first claimant, ha, ilic second daimant, 
has acquired the full state of a shar^^holdei or at any late that all formalities 
have ^ been complied with and that nothing more than some pniely ministerial act 
remains to be done by the company which, as between the company and the 
second claimant, the company could not have refused to do foithwith. So that, as 
between himself and the company, he may be said to have acquired a present 
absolute unconditional right to have the transfer registered before the company 
was informed of the existence of a better title. 


E, B. Sethita n. !2 ^atioual Bank oe Ijjdia 

COMPENSATIO]S[--»«(7o^iM.pittZsoir2/ acq^wisition — Collector's award- 
ing Collector to publish Ms award on a lower valuation* 

See Land Acquisition Act (I oe 1894) 


(1911) 86 Bom. 334 


... 699 


Land— Compulsory acquisition— Award hy Assistant Judge— 
Jridge — Second appeal— Praotice—Oml Frocedure Code 
{Ati V of 1908), sees 96, 100 — Acquisition Act (I of 1894), secs, 63, 64. 

^eo OiTii, Procedube Oodl 

•• « 9 »«» 

of Imd-ArUtration- 

M Court— ComtruGtion of statutes— 

Bombay Butrtet Municipal Act {Bom, Act JJ/o/ 1901), sec, 160. 


See Distbiot Municipal Act 

-Tribunal of Appeal- Jurisdiction- 


860 


47 


0 / j^Lppeat- Jimsaiction— Apportionment of commns- 
/Soo Bombay Improvement Acr 

COMPEOMISE — Minor — Sanction of Court* 

See Civil. Procedure Code 

OOHOILIATIOlSr— taken up ia ooneiliation pi'jeeedinai—Eaelusion of time— 
UmMahon—Dernm ApneuIMrisis’ Belief lot (IvA o/1879), secs. 39, 4 k 
See Dekkhan Aoricultubists’ Eeliee Aor 

' ; ' Civil Procedure Code 


203 
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CONSENT DEGREE*— Res judicaU— deeree between predecessor s'in4itU of 
parties in suit— Civil Procedure Code (Act V of 1908), IL] A consent 
decree has to a!i intents and purposes the sinie effect res judicata as a dooree 

passed per inmtmn and this notwithstanding the avoids in section 11 the Oivil 
Procedure Code has been heard and finally decided/* 

In re South American and Met lean Company [1895] 1 Ck 37, followed. 

A consent deciee come to between the predecessois-in-inberest of the present 
parties touching matteis now siihstantially and diiectly in issue between them is 
res judicata. 

Bhaish v]SfKBBNA2fABHAi !?. MoEABJi Kbsiiavji & Co, (1911) 36 Bom. 283 

»^Bule to set aside consent decree — Procedure. 

Pbocedtjee ... ... 77 

CONSPIRACY — Abetment hy Gonspiracy — Conspiracy at Cambay^ foreign territory 
Consequent forgery committed in British India — Trial in Btdhsh India of the 
foreigner who conspired to forge at Cambay and who teas i Cambay when the 
forgery was committed in British India— 'Jurisdiction — Penal Code {Act XLV 
0/1860), 50Ci>. 34, 109, 467. 

See Penal Cole ... ... ... ... 524 

CONSTRUCTION — Grant of a village as service vatan — Grant of revenue and not 
of soil — Soldets not agriculturists — Dekhhan Agriculturists’ Belief Act {XVII 
of 1879), sec. 2, eaph (o). 

Bee Dbkkhan Aoeicijltueists’ RsLiEr Act ... ... ... 151 

" Statute. 

See Distbict Municipal Act ... . ... ... 47 

CONTBMP 0 BAND A BX P 0 SIT 10 — Interpretation of documents^ 

See San AD, consteuction of ... ... ... . 639 

CONTRACT ACT (IX OP 1872), secs. 2 (a), (5), 8, lO-Coinpany'-Shareholder-- 
Inducement hy the agent of the Company to tahe shares. 

Indian CoMPANics* Act ••• . 557 

SEC. 19 — Begistered deed of gif t —Bight of revoca* 

fion not reserved by the donor — Title of the donee— Challenge hy a third party 
having no title.} Though it might be open to a donor, within the time allowed by 
the law of Limitation, to attack his gift under a registered deed, which reserved 
no light of 1 evocation, on the grounds mentioned m section 19 of the Contract 
Act (iX of 1872), still so long as the registered deed stands, the title of the donee 
under it cannot be challenged hy a third party who has no title. 

Teimbak Bhikaji V. Shankae Shaicuat ... ... (1911) 36 Bom. 3? 

.. . I * ■■■ » SECS 32, 34, 56 and 65 — Guarantee— Contract, 

construction of— Whether contingent or unconditioiml agreement— InadmissihUity 
of evidence of what took place after the execution of the contract on question of its 
constTmtion^J The question for determination in this appeal was the construction 
of the following letter dated 7th August 1909, which was signed by the defendant, 
and given to the plaintiffs as security for the repayment of the loan of Bs. li lakhs 
mentioned therein. In consideration of your having at my request acceded to the 
proposal of the Secretaries, Tieasurers and Agents of the Tricumdas Mills Company, 
Mmitad, to advance to the Mills Rs. laks, I thereby bind myself to procure a 
loan within two wee*ks of Bs, 11 lakhs on the first mortgage of the Mills* block 
pioperty, aud to pay you thereout the said sum of lls. lakhs agreed to be 
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advaBced by you to the Mills.’" In a suit for damages for breach of the contract 
Contained in the letter, the Courts in India held in favour of the defendant that 
all ho bad undertaken to do was to procure the lending of Ks. 11 lakhs if a first 
mortgage of the Mills was given, and to pay thereout Es. H lakhs to the 
plaintiffs.’" 

Held (reversing that decision) that on its true construction the document 
amounted to a substantial undertaking by the defendanfethataloanofEs.il 
labhs should be procured, and that out of that loan the sum of Es. 1| lakhs should 
he repaid to the plaintiffs. 

Semhle .‘—Evidence of what took place after the execution of fche document was 
not admissible on the question of its construction. 

VissANJi Sons & Co. -r. Shapitiui Buejobji ... ... (1912) 3G Bom. 3B7 

CONTEACT ACT (IX OF 1872), sec. 74 — Jjoan-^Hefauli in pci^ment’^Enkaficed 
interest — Interest calm! aied in anticipation added to principal — FenalPy — 
Melief against pen<dty.'] The defendant received Hs, 2,44'' on a bond which he 
executed for Es. 5,fi00 in the plaintiff’s favour. Ihe balance of amount of the 
bond was made up of interest' calculated upon the sum of Es. 6,000 for 89 inonbhs 
at the rate of 1| per cent, per mensem added in advance. The amount was made 
re-payable in monthly instalments of Es. 60 for the first 12 months and after that 
of Es. 100 for another 26 months and the balance at tbe end o' the 89th month. 

In case of default in payment of any instalment, the whole amount of the bond 
became due at once ; but if the plaintiff waited longer the defendant agreed to pay 
interest at 6 per cent, per month till payment. There was default in payment; 
and the plaintiff sued to recover tbe amount of the bond together with interest at 
5 per cent, p^er month. The Subordinate Judge held that the stipulation for 
addition of interest in anticipation in the amount of the bond as also the stipula- 
tion for enhanced interest at the rate of 5 per cent, per month on defa\dt were 
unenfoi'ceable at law and awarded the plaintiff’s claim for Es. 2,410 with interest 
at the late of 1| per cent, per month. 

Heidi that both the stipulations were penal and therefore not enforceable in full 
by reason of the provision.s of section 74 of the Indian Contract Act, 1872. 

YELciiAKn Flago ... ... ... (1911) 80 Bom. 164 

CONTEAOT OF Bk.\iIj---^V'en(lo'Fs interest In iJie property sold ceaslytg to erut by 
Government Eesolulion — Vendor hciO'iaing entitled to other — Vendee 

cannot sue to recover the other rigU—Pre-emption— Personal right— Tramfer — 
Transfer of Property Act (I V of 1882). sec 0.] The defendo-nf, who was occupant 
of certain Survey Numbers, had, under a (Jovernnient Ee.^olution, a right of pre- 
emption in stumps of trees standing on tho lands, sold Ihe stumps tu the plaintiff. 
After the date of the sale, Government issued another Eesolnfeion 'by which the 
I'ight of pre-emption was abolished, and the occupant was awarded only 20 per 
cent, of the net proceeds of the sale of the stumps by the Forest Department. 

This percentage was stated to be gift fi’om Government and subject to no 
tribunal.” The plaintiff sued to recover the percentage from the defendant, which 
the latter received from Governmenfe in respect of the stumps sold by him 

Heidi that the^ plaintiff was not entitled to recover anything from the defendant ; 
for what the plaintiff was claiming w'as a gift or bonus fiom Government to the 
defendant under a Government Eesolution, which gift or bonus was not and could 
not have been in the contemplation of the parties when the contract was entered 
mto and which by itself was not transferable. 

r^t of pre-emption is a purely personal right which cannot he transferred 
to any to ihe owner of the property affected thereby, 

JAKTOrEr>*.9AKHAnAM Ganesh ... 


... (1911) 36 Bom* 189 
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COPAECENAItY — Basic noHon of aoparcemry^Ohstructed and utiohstfmUd 
smcession — Hindu Law, 

Hindu Daw ... ... . ... '.u 424 

COSTS, SECUEITY FOR—Leace granted to continue suit as a pauper — Traetice^ 

Oiml Fromiure Code {Act V o/1908), Sch. J, Order XXV, Buie I and Order 

.XXXIII, Buhl, ' ' 

Cmu Peocedure Code ... ... ... 415 

COUET“PEES ACT OP 1870), sec. 11 --Suit to obtain a declaration as adopted 
son a, nd to estahlUh title to property— ht) unction with resp^ict to a house — Dec- 
laration with respect to other property — Valuation of the pi tint — Valuation for 
pleader'* a fees Special Jurisdiction of the Bird Class Subordinate Judge — 
Appeal to the District Court Second Appeal — Eettirn of the memorandum of 
appeal for presentut* on to the High Court— Jurisdiction, 

In a suit for a declai'ation tliat the plaintiff was the adopted sen of Y., and as 
siieli was entitled to liivS pr<*perty, the plaint was valued at Rs. 180 for a declaration 
of the rights and at Rs. ti 9, 016 -9-0 for pleader's fees The plaintiff prayed for an 
injunction restraining the defendant from interfering with plaintiffs rights in 
respect of house which was already in his possession and the injiinetion was 
valued at Rs, 5. With respect to the other property which was attached by the 
Collector after V.’s death, the plaintiff sought for a bare declaration of his rights 
as Y.^s-adopted sou. The suit was tried by tne First Class Subordinate Judge of 
Belgaum in his special jurisdiction and he allowed the claim. 

The defendant appealed to the District Judge and he, notwithstanding the 
plaintiff’s preliminary objection that the appeal lay to the High Court, and not 
to his Court, held that the First Class Subordinate Judge had no jurisdiction to 
try the suit under his special jurisdiction because the suit was for a declaration and 
consequential relief which was valued at Rs. 5 for the purposes of Court-fees, and 
the valuation for the purposes of jurisdiction being the same as for the purposes 
of Court-fees, that valuation was less than Rs. 5,000. The District J udge, there- 
fore, entertained the appeal and having found that the plaintiff’s adoption was 
not proved, disallowed the claim. 

On second appeal by the plaintiff, 

Held, reversing the decree, that the First Class Subordinate Judge was entitled 
to try the suit under his special jurisdiction and his decree was appealable to the 
High Court. 

The plaint distinctly laid claim to two subjects, that, is, two Muds of properties. 

First, there was property in the possession of the Collector and its value exceeded 
Rs, 5,000 and that property having been in the possession of the Collector, it was 
not necessary for and allowable to the plaintiff to ask for an injunction. He was 
only entitled to a declaration of his title. The other subject-matter of the suit 
was the hoiise as to which the plaintiff was entitled to ask for a declaration and 
consequential relief and to put his own valuation on the plaint. 

Shidaepa Venkatjbao v* Raohappa Subrao , (191*2) 36 Born. 628 

Symbolical possession by purchaser — Judgmmi-debtor remaming 
in actual posses non — Limitation— Civil Frocedure Code (Act XIV of 1882), 

203, 264 318, 319— Owl Procedure Code {Aot V(f 1908), Order XXI, , 

Cmi. Rbocedube Code ... ... .,. 373 

CDSTOM-- insurance— Insurable interest of agent in goods of principal — 

\ a^'-Mahajmh “Majur ’' — Local custom when enforced — Duties and 

Tights of insfur&r and policy-holder in case of total loss. 

Insurance ... ^ ■-♦•.484 
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Fage 

OYFMEB^Mahoniedmi Law — SMahs’--Wahf--Bequesi for G-adi-ul-hlmm feast 
Fattiali dinners — Valid bequest, 

See Limitation Act ... ... .,,3.11 


for partition — Decree for father* s personal debt not illegal or immoral’^ 
Decree to he enforced bg sale in eccecution of the entire family estate during 
fathers lifetime — Debt antecedent to the institution of the suit — Mtndu Law, 

See Hindu Law 9«« ... ,,, 03 


BEOLAEATIOH — Suit to obtain a declaration as adopted son and to establish title 
to property — Injunction with respect to a kouse-^Declaraimi with respect io 
other property — Valuation of the plainL 

See Oouet-Eebs Act (Til OF 1870), bEc. 17 ... ... ...628 

HECLAEATIOH, suit for — Gollector — -Vatandars — Service Register — Ohil 
Court — Jurisdiction — Bombay Bereditanj Offices Act (Bow. Act III of 187-1), 
sec, 67. 

See He eeditabt Offices Act, Bombay ... ... ...420 

DSiO^VEE'-^Assignment'^Applicationfor execution — Attachment before hearing judg* 
meni-dehiors objectioiis — 'Notice to assignor and judgment-debtor— Attachment 
proceedings not merely irregular hut illegal— Civil Procedure Code (Act V of 
1908), Ord&r XXI, Rule 16. 

See Oiviii Pbooeduee Code ... 58 


—-• --^ Award^ — Decree framed upon award — Appeal — Application under 
revisional jurisdiction — Decree set aside — G-roimds — Jurisdicf ion— Civil fro^ 
cedure Code {Act V of 1908), sec. 115. 

See CiTiL Feocedure OoDB 105 



—^-——•Execution- Appeal— Surety -bond for restitution— Suit.2 WLere a 
bond is p^sed as security fox restitution in the event of the decree being reversed 
% appeal, a suit based upon such bond can be maintained. 

Motidai. Yirohand ». Thakoee Chandbasangji ... (1911) 36 Bom. 

Execution — Attachment — Application for execution without issuing 

aUowhment — Satisfaction of the attaching judgme^if -creditor* s decree by payment 
into Cmrt — IVitlidflawal of attachment — Order by Court for rafeahh distribution 
and further sale — Order tllegal. 

See Civil Peooedure Code 


42 


156 


— Execution— Attachment of a house - Proclamation of sale— Auction- sale 

—Default Inpayment of price by auction purchaser— Proclamation of re-sale— 
Errors m the proclamation of re-sale— Application by plaintiffs widow to 
recover from the defaulting purchaser the deficiency of price in the re-sale— 
Liability creature of statute relating to procedure— At the re-sale statute not 
complied with— Civil Procedure Code (Act XIV of 1882), secs, 287, 293. 

See Oivin Procedure Code 


Ex^uUm— Limitation--- ripe for execution— Civil Procedure 


j u Code (Act V c/1908), sec* 48. 



See Civil Proobdubb Code 


868 

Jtmutten— Miner— Extension of time— Limitation Ad (IX of 1908) 

sec. 9—Ctvil Procedure Code (Act V of 1908) , sec. 48. ^ ^ 

See Cmi, Procedubi Code 


... 498 
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DEOEEE — Exeeution — Momy lying with Collector — Erohihitory order ujpon 
Collector bg another Court — The executing Court attaching the moneg in e veeution 
of another decree-- F ay mmit to the decree-holder — Remedy of the first decree- 
holder at whose instance prohibitory order was issued — Practice and procedure — 
Civil Procedure Code {Act XIV oflh^2)j secs. 324^, 272, 285, 

Civil PnocEDURB Code ... 

^^Exeeution proceedings — Application for time to obtain copies of decree 

and judgment— Step-in-^ aid of execution, 

See Limitation Act (IX or 1908), Son. II, Art. 179 


Page 


519 


Property dedicated to an idol — Eecree against manager — Euciition-sale 

— Purchase by defendant — SAt by succeeding manager to recover possession 

De/endanf s possession adoerse to the idol* 


See Idol 


185 


for partition— Becree awarding shares — Appeal — Death of a 

sharer leaving daughters ‘•-‘Decree for partition fnal — Severance effected by the 
decree can he displaced only by a legal decree in appeal. 

See Partition, suit foe ... ... ... 550 

— fo^ partition — Decree for father* a personal debt not illegal or 

immoral — Decree to he enfotced by sale in exuution of the entire family estate 
during father* s Ilf e-tlme- Debt antecedent to the institution of the suit— Hindu 
Law. 

See Hindi; Law 


68 


DEKKHAN AaRIGDLTUEISTS’ BELIEF ACT (XVII OF im)—Buii to recover 
interest on mortgage money — Auard of interest on a certain principal sum — 

Suit for foreclosure— Phnding as to principal amount in the first is not vm 
judicata in the second siat—Givil Procedure Code {Act V o/1908), see, 11. 

xS'ee Civil Peoceduee Code ... ... ... ...648 

^ 2— Agri- 
culturist — Defir ’tion-G- os ivis — Earning livelihood by mendicancy and also from 
agriculturei\ Ilie plaintiffs who were Gosavis had no lands of their own at the 
date of the snifc, but purchased some thereafter. They were following two ooeu- 
patious, one that of Gosavis, and the other that of agriculture. On a claim made 
by them to be agriculturists within the meaning of the term as defined in the 
Dekkhan Agriculturists* Relief Act, 1879 : — 

Held, that the plaintiffs were not agriculturists, for they adduced no proof to 
bring themselves under the first part of the defiuition, and they could not take 
advantage of the second branch inasmuch as they being Gosavis, the presumption 
would be that their ordinary occupation was that of mendicancy. 

Savaleuri V, Bala valad Yadaoshet ... ... (1912) 86 Bom. 640 
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^ ^ Agri*^ 

euUimst— Definition — Son of agriculturist is not an agriculturist**] The 
minor son of an agriculturist who is depending for his support on his father is 
not an agricultui ist within the meaniiig^of section 2 of the Dekkhan Agriculturists* 
Relief Act (XYII of 1879), Dependence for livelihood upon another who is an 
agriculturist is not the same thing as earning livelihood for oneself by aaifeui- 
tiire. To earn livelihood by agriculture is to obtain means of livelihood hf it. 

DaGDU V, MlEASxiHEB 


(1912) 06 Bom. 406 


-SBC. 2- 


Agnmlturist— Definition — Sources of income — Agriculture — Scholarship or 
stipend received by a student is not income rom non-agricultural sources,] Th^ 
B 1506—5 ^ 


t f !. 
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income from agricultural sources of two brothers was Es. 250 a year. They had two 
houses which yielded as rent Es. 30 a year. One of the brothers held a scholar- 
ship of Bs. 15 a month ; and the other received a stipend of Es. 7 a month at a 
training college. The money they thus received from non-agricultnral sources 
amounted to Es. 291. A quebtion having arisen whether they were agriculturists 
within the meaning of section 2 of the Dekkhan Agriculturists* Belief Act (XVII 
of J879). 

Seldi that the brothers were agriculturists, for the money they received either 
as scholarship or stipend were mere bounties. 

Paevatibai V, Yeshvant Keishn-a ... ... (1911) 36 Bom. 199 

DEKKHAN AaEICIJLTUEISTS’ EELIEE ACT (XVII OP 1879), sec. 2, 
EXPI.. (b)—AgricuUimst— Grant of a village as service mtan—Con&truction-^ 
Grant of revenue and not of soil — Molders not agmulturists ] Where a Sanad 
evidencing grant of a vilLige as service vatan did not go the length of granting 
anything more than a share of 'the revenue and provided that in certain oases the 
grant may be converted into piivafce property, which had not been done, and a 
question having arisen as to whether the grant was one of soil and whether the 
holders were agricultuiists within the meaning of the Dekkhan A^ricnlturists* 
Belief Act (XYII of 1879). 

Heldt that the grant was a grant of a share of the revenue and not a grant of 
the soil and did not entitle the holders to be considered agriculturists in view of 
explanation (5) to section 2 of the Dekkhan Agriculturists* Belief Act (XVII of 
1879). 

OHUEinAn Jamhadas v. Bhaij^umati ... ... (1*911) 36 Bom. 151 


SEC. lOA 

— Written insh'Ument — Oral evidence to vary the terms-- Enactment relating to 
procedure— Betrosjpective effect — E ending ^rQceedingsSuit—AfpeaE\ The 
law embodied in section lOA of the Dekkhm Agriculturists* Belief Act (XVII of 
1879) is one of procedure, and being retrospective in efeet applies to pending 
procseedinga whether in a suit or an appeal. 


GopaIi Ghela V , Eajaeam Amtha 


(1911) 36 Bom. 305 


* SECS. 39 

AND Conciliation — Time tahen in conciliation proceedings — Exclusion of 

time— Limitation ] The plaintiff sued on a promissory note dated the 12th of June 
1905. He first applied on the 28rd May 1908 for a conciliator’s certificate under 
section 39 of the Dekkhan Agriculturists’ Belief Act, 1879 ; and obtained it on 
the 31st August 1908. Then, on the 10th September 1908, both he and the 
defendant made a joint application for conciliation. The conciliator held that the 
first ceitificate that He had granted had become useless ; and gave afresh certificate 
on the 3rd December 1908. The suit was brought on the 11th December 1908. 

It was contended that the suit was barred by limitation. 

MeU» that the suit was within time, inasmuch as the whole proceeding from the 
23rd of May 1908 to the 3rd of December 1908, was one and continuous, and that 
period should be excluded under section 48 of the Act. 

Dbvidas «. Yithaldas ... ... ... (!91J)38Bam. 183 

I y ■■I ^ * - - SECS 47 

l Property Act ilV of m 2 ), sec. Limitation Act (/X 

of 1908), iT^ch. II 3 Art. 11 — Agriculturist mortgagor — Suit — Conciliator's Certifi- 
cate-Mortgagor necessary 'pa/rty along with other persons interested— Exclusion 
of time spent in obtaining conciliator's certificate— Limitation.'] Defendanis 1 
, and 2 brought a suit on a mortgage against defendant 3 and while the suit was 



GBNEEAL IKDEX. 


JEXXT 


pending, defendant 3 mortgaged the same property, ’»namely, a house along with 
other properties to the plaintiffs. Defendants 1 and 2 having obtained a decree, 
they applied for execution and songht to lecover the decretal debt by sale of the 
house. Therenpon, the plaintiffs intervened and_ applied that the hou^te should 
be sold subject to their mortgage lien. The plaintiff’s application being dis* 
allo\\ 0 d they brought a suit against defendants 1, 2 and 3 to establish their right 
founded on their mortgage. The suit was brought within one year of the order 
rejecting their application after the exclusion of the time taken up in obtaining 
the conciliator’s certificate under sections 47 and 48 of the Dekkhan Agricul- 
turist's Eelief Act (XYII of 1879), defendant 3 being described m their mort- 
gage as an agriculturist. Defendants 1 and 2 contended that defendant 3 being 
not a necessary party, the conciliator’s certificate was unnecessary and the suit 
was time-barred. 

Meld, that under the provisions of the Transfer of Property Act (IT of 18S2) 
defendant 3 was a necessary party to the suit which wa^ brought on the strength 
of the mortgage and he being an agriculturist, the conciliator's certificate was 
necessary and the suit was, therefore, not time-barred. 

Eknath Pandoba V . Dagaduram ... ... (1912) 36 Bom. 624 

DESHGAT IN AM — Forfeiture by Government of Beskgat Inam Hands — Fffeet of 
forfeiture on prior mortgage^Fayment of assessment to Government by mortgagee 
in possession — Suit to redeem by mortgagor — Mortgagee cannot deny mortgagor's 
title. 


/See Eorbsiittob **• «•« S39 

DEDE, BAJAH Of — Grant creating title ofEajab ofDeur in ISQ2— Meaning of 
Zands attached to Feur ” — Whether confined to lands in Satara where Bear is 
situated^ or extended to other lands in Bombay Presidency, 

See Sana©, Oonstettction of ... ... ... ... 639 

DISTEIOT MAGISTEATB— for prevention of dlsorder-^Bromulgatioyi of 
the Of der-^ Presence of the Magistrate at the place when the order is promulgated 
— Ultra vires order — Bombay District Police Act {Bom* Act IV <^1890), sec* 42. 

See Bombay Distbici! Police Act ... ... .. 604 

DISTEIOT MUNICIPAL ACT (BOM. ACT III OF 1901), SEO. 06, sub-secs. (2), 

(3) (a), (4) (a) (ii) and (6) — Application to Municipality to reeonstmrt a house, 
building balconies — ** Permission note to rebuild the houses Permission to build 
balconies indefinitely delayed — Building of balconies— ‘Indefinite delay incon^ 
sistent with the District Municipal Act {Bom. Act III of 1901).] On the Srd 
July 1903 the plaintiff applied to the Ahmedahad Municipality for permission to 
reconstruct his house, building balconies on iis two sides. On the 26th July 1903 
the Municipality issued a permission note ” giving the plaintiff permission to 
rebuild his house and informing him that as regards the building of the balconfes 
his application was placed before the Managing Committee andithat until tlie per- 
mission was granted he must not do any work in that respect. The plaintiff not 
having heard from the Mnnicipality, he built the balconies. On the 4th August 
1904 the Municipality called upon the plaintiff to remove the balconies, ana his 
application to tbe Municipality to reconsider their decision having failed, he 
brought a suit against the Municipality for an injunction restraining them from 
removing Ms balconies. 

jEcW, that tb 3 plaintiff was entitled to succeed,^ There Being no subsisting 
provisional order referred to in section 96, snb-seCtion (4) {a) (ii) of the District 
Municipal Act (Bom. Act III of 1901), the plaintiff was entitled to the liberty 
proceeding allowed by sub-section 4 After the expiry of one m^nth, the qrdcf 
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to tlie Lalconics wris spont aihi the pltiintiii’ beLvaiie ent'r.led to pro:'3:d '^vhh tiic 
proposed ‘‘vork. 

Fey Ci'Hor.i : — Undoj* tLo jlvii'icipa! Act (Boii':. A'*i 111 o'" ‘Vi 

opplicanh is iio. to bo rostrairccl fresn v^i^a ir> work nu-rciy 'nf^anso a 

provisiojial order, which is express^h IiUiitecl to one ino.ilh., loav luvo Deer, 
months, or even yonrs; earlier. 

An Older dircctii'y iiidefi’jitc dtlo^ i^ incor-iide i with the illsii'ico IdurdoiTMl 
Act (Boin» Act III of lO'.l). 

Aumedabad ‘Muxicipality v, Ravji XuBm ... (l')l]) SC Boia. Gi 

DISTRICT IMUXiCIPAL ACT (DOM. A(-T HI OF 1901) syc. 

Compuhoy'y acqn isiti Oii oj lend — Co-ntjorn .%<-'/< o?? — r'r i (' Ho n — JH ^ t csio'/:. of 
Disfrict Oovrt — Aj'peal — Jitgl Ci-urt — CGiiHii^ci/Qn of Xo av-jcai lies 

from the decision of a District Court under M.iusc (•’.) <)1' sediim 100 of the 
Bombay District Man’cipal Act (Bom. Act HI oL J901). 

IVliOre a statute creates a right not exlsiin, a* at oonnnon hiw -'i-d pro'^crihi - 
paitlcnhir remedy for its enforcement, then tiuit roinc.iy alone mud', he followed. 

TFolrerhampiOfo JS^eio V^aUiiiorka Co. v. Ila'ivhesford (1S5‘-) o C. D* X. 33C), 
followed, 

CnuKiLAL Yiechakd r. Aidiebabad MrKiciPALTTY ... (1911) So Bom. 47 

DOOCMENTS— Ctsc o/ cciiiciiiporanca exposilio m 'i7iterx^i'e,iatiou of doenmenU, 

See Sastab, Co^"STSucTIO^’ of — ... GSi) 

EJECTMENT— Cir/i#ott./:e5?35 ievurc — Oant)nhient Coda of 1SS3 cnid lBo0 — Oo, 7 irrsJ)fp 
of land in Poona Cantonmc7it’-Sv/it hy Gov^^rnoiont for ej<t>J.7iio'iut of teuo^d from 
premises wiihhi Ca^donment limtis — Prlvde oxenevsklp in Co.7iio7imeni, claim 
to — FreHumption of ov:nev^skvp—Foi}SGbSmii 'Effect of — Elfd of Cxo-Gernmmt to 
resume land. 

jS'^e Canto T nytrEB ... ... I 

— SI IT FOR — Trust for puJJi'* yeiifiov^ of 

property as sliivarpana— of Irryio/js'ars jrom ihe Iru 'L properly -~(hvd. 
Frocedxcrc Code {Art XIV (f I sec*. Sot-. 

SoG Civil Pboo>-:uiee Cobb ... ... „ 29 

ESTOPPEL — Fraud — Fyaudulenl i-ransfor of possession — Fi‘ve7\<slu‘ier geUiny into 
possession from anerhf^nee rf the toidjw—Jforlf/oge hy alienre. — Su'd, for fore- 
elosvre---Etver.3io7ier sdHiig 7ip iho plea that alicnfdioii, h'cor.d Icr 

life-time icas voa^ — Estoppel heiieeen 'no.fi<jayor atid mortgag-.e — Esioppel H ids 
rerenioncr — Fractlce. 

See rPAfo ... 155 

■; "y — ; — \ — Pcs ind]cat.a and estop-pel d'istvit(ptlsl,edi7\ Ees fid [rata c-usis the 

jurisdiction of the Court while estoppel does no r-ioro than shut the mouth of a 
psrty. Estoppel nevermeans au} thing more tlimi th.it a person slndl not he 
allowed to say one thing at one time and ihc oi-ipositij of it ot another :lmc ; while 
res judicata means nothing more than iLa: a pei-son sindi not be Leird lo .say Un- 
same thing twice over* 

Biiaishankee Xafabhat o. Moraiui Iveshaui & Go* ... (1011) 3G Bom. 283 

— Settlement-^ Suit hy after-horn son to set aside settleriieni — Difference 

between, estoppel and res judicata-] Estoppel and res judicata are entirely dmerent, 
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^ t5>i"g twice over in sncoessive 

oSsite ataSer one time and tie 

Cassamally Jairajbhai V. Sir Cueeimbhoy Ebeahim... (1911) Bom. 214 




Bee Teansyee of Property Act 


... 500 


EYIDENOE (^if-arantee-^-Contract, construction or mean- 

ditwnal (tgreenient^InadmissihiHiy of evidence of what tooh place after the 
fiow^rj!!c?5 on question of its constfuetion-^Contract Act ill of 
lo/jjjj ireo^?. tsJ, o4j o6 65. • ^ j 

Bee Guabastbe ... ... ... 3 g^ 

EVIDEFOE AOT (I OF 1872), sec. 91— Zea.ss exceeding one year mt registered-^ 
UnregisUTea lease cannot he received as evidence— Oral evidence of the lease can- 
not be given— Tenant admitting landlord's Mile-- Amount of rent can he proved 

by other endence— Transfer of Property Act {IV of 1882), sec. 107. 

to Transfer OF Property Act ... ... ... 500 

EXECUTIO^ Application for execution without issuing attachment — 

of the attaching judgment-creditor's decree by payment into Court—- 
Wmdrawgl of attachment- Order by Court for rateable distribution and further 
sale — Order illegal. 

See Civil. Procedure Code ... ... ... ... 155 

- Attachment of lands — Transfer of execution proceedings to Collector 

■^Letting out by Collector— Cesser of Collector's powers — Sale by the owner of 
his interest Sale elective in favour of the purchaser — Civil Procedure Code (Act 
XIF of 1882), sec. mA. ^ 

See Civil Procedure Code ... ... ... ... 510 

— ••Decree — Appeal — Surety-bond for restifutionSuit. 

to Decree ... ... ... 42 

^ — 'Pecree— -Application for time to obtain copies of decree an(f judgment 

—Step-in- aid of execution. 

to Limitation Act (IX OF J908), ScH. II, Art. 179 ... ...638 

— ^ ^ — Decree — Assignment — Application for execution — Attachment before 
hearing judgment-debtor's ohjectioyis— Notice to assignor and judgment-debtor — 
Attachment proceedings not merely irregular hut illegal — Oivil Procedure Code 
{Act Vofim), Order ZXI, Buie U. 

to CiviD Procedure Code ... ... ... ... 58 


— -Decree — Attachment of a house — Proclamation of sale— Auction-sale— 

Default in payment of price by auction-purchaser— Proclamation of re-saU— 
Errors in the prodmiation of re-sale — Application by plaintif fs widow to recover ’ 
from the defaulting purchaser the deficiency of price in the 7'6-sale— - Liability 
creature of statute relating to procedure— At the re-sale statute not complied 
with — Civil procedure Code {Act XIV of 1882), secs, 287, 293. 

to Civil Procedure Code ... ... ... ... 329 

— - Decree -—Decree ripe for execution — Limitation— Civil Procedure 

Code {Act V O/1908), sec. 48. • 

to Civil Peocedukb Code ••• ... ... S6S J 
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•-^Becree-^Mmor-^&tension of time — Limitation Act (11 of 1908), 
sec* 9 — Cioil procedure Code (Act V (^1908), sec, 48. 

See Civil Pkocedubb Code ... ... ... 498 

- Decree — Money lying loitli Collector — Prohihiiory order upon Collector 

hy another Court— The escecutmg Court aitaching the money m exeiution of 
another decree— Payment to the decree*holder — Memedy of the first decreelwlder 
at whose instance prohibitory order was issued— Practice and fiocedure — Civil 
Procedure Code {Act XIV of 1882), secs, 324^, 272, 285. 

Civil PsocEDUEE Code ... ... ... ...519 


— Property dedicated to an idol — Decree against manager — Purchase 

by defendant— Suit by succeeding manager to recover possession — Defendant's 
possession adverse to the idol. 

See Idol ••• ••• •«# •«» ... 135 

EXECUTOE — Mahomedan Law— Legacy not assented to by eaecutar Suit to recover 
legacy— Probate and Administration Act (V of sec. 112 — Limitation Act 

(XV of mi), Artm. 

/S'ee Limitation Act ... ... ... ... ...Ill 


Qf essecutor who is not a pauper to continue the suit in f orm4 

pauperis. 

See Civil Peoceddre Code ... ... ... *,* 279 


FAMILY FIEM — Mortgage by manager — Suit upon the mortgage — Dismissal of the 
suit on the ground that the estate was not legally represented by the mortgagor on 
the date of mortgage — Reversal of the decree --Claim based upon a mo'itgage 
purporting to bind the partners in the fiim and the mortgaged property ] One 
Xavasji Mauober^i had three sons, Aideshir, Phirojsha and Eiruohsha They con- 
stituted a family firm known as Kavasji Mancherji and Sons. After the death of 
Kavanji, Ardeahir, in his capacity as the manager of the said firm, executed a san 
mortgage bond dated the 17fch Apiil 1899 to the plaintiff and it was attested by 
Eruchsha as one of the attesting witnesses The mortgage debt was conti acted 
forthopmposeof paying off a judgment-ci editor who had attached one of the 
family properties. The plaintiff having bi ought a suit for the lecovery of the 
moitgage debt, the first Court dismissed the suit on the gio and that the estate of 
Xavasji was not legally represented by Aideshir at the time of the mortgage. 

On appeal by the plaintiff, 

JSeldf reveising the decree, that the mortgage debt could not be a debt of 
Xavasji because it was incurred after his death, therefore, it would not give rise 
to any claim against the estate of Kavasji. The claim was based upon a moitgage 
which purported to bind the paitneis in the firm of Kavasji Mancherji and Sons 
and a ceitain pioperty which was specified in the mortgage. The interest which 
was intended to be conveyed m the mortgaged propel ty was the interest of 
Ardeshir, Phiiojsha and Eruchsha. 


Ahmedabad United Printing and General Aoency Companv, Limited 
0 . Ardesie Kavasji ... ... ... (1912) 36 Bom. 515 


FOBECLOSUBE, SUIT FOB *— suit to recover interest an mortgage Money-— 
Amojrdof interest on a certain principal sum.— Finding as to princi^l ammnt 
judicata % the second suit—Dehkhan Agriculturists* Relief Aot 
^l^o/1879>-<7««i^ Procedure Code (Act V of 1908% sec. 11. 

Peocedtob Code ... ... 


»•» 


8 
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EOBEIGN TEEBITOEY — Conspiracy at Camhay-^ Consequent forgery committed in 
Bfitish lud^a — Trial m British India of the foreigner who conspired to forge at 
Carabay and tiho was %n Cambay when the forgery was oovimitted in British 
India-^JurisdicUo'i^jPenal Code {Act XLV of 1860), sees. 34, 109, 467. 

^SeePENAii Code ... ... ... ... g24 

EOBFIIYUEE— by Government of JDeshgat Inam lands-^Effeot of 
forfeitme on prior mortgage — Payment of assessment to Government by mortgagee 
in possession — Suit to redeem by mortgagor — Mortgagee eannot deny ' mortgagor* s 
title ] The plaintiff’s ancestois moi tgaged their D^hgat Inam lands to the defen- 
dant’s aiicestoi with possession in 1865. The lands were in 1856 forfeited by 
Goyernnient j but the moitgagee was continued in possession and piid assessment 
in respect of the lands to Government. In 1901, the plaintiffs sued to redeem the 
nioitgage The defendant contended that the oidei of forfeituie deprived the 
plaintiffs of all right to the lands and that the title theieafter became vested in the 
defendant 

Meld, that the order of foifeituie had meiely the effect of converting the lands 
from a service tenuie mto lands liable to pay assessment to Govciiiment , and 
that it did not deprive the plaintiff of all light and title to the lands, and ettm- 
gu^sh the relation ot moitgagor and mortgagee which existed between the paxties. 

Vishioo THmbuck v Tatia (1863) 1 Bom, H. C. E. 22 and Gangdbai v. Kalapa 
Ba'i i Muhrya (1885) 9 Bom. 419, followed. 

Meld, also, that the defendant who came into possession of the lands as moitgagee 
of the plaintiffs could not turn round after the order of foifeituie and take the 
benefit of it and challenore the validity of the moitgage in virtue of which his title 
to the land as mortgagee had begun 

Guebasappa 0 . Eango Yenkatesh ... ... (1912) 38 Bom. 539 

EOEFEITUEE 0? OCCUPANCY — Non-payment of assessment-^Me-gi ant to fresh 
occupants — Mestoo ation of holding to original oempant — Collector, powers of — 
Bombay Land Mevenue Code {Bom. Act V of 1879), secs. 56, 214, lules 82, 62, 68, 

See Land Eetenub Code, Bombay ... ... 91 

FOEGEEY — Abetment of forget y — Abetment by conspiracy — Conspiracy at Cambay , 
j 01 sign territory — Consequent forgery committed tn British India — Trial in 
Bmtuh India of tie foreigner who conspired tofo'ige at Oamhay and who was in 
Cambay when the foige'iy was committed in British India — Jurisdiction — Penal 
Code {Alt XlVoflSbO), se06. 34, 109, 467. 

See Penal Code ... ,,, ... ... ... 524 

EEAUB — PrauduUni transfer of possession — Beversioner getting into possession 
from an alienee of the widow — Mortgage by alienee— Suit for foreclosure — 
Mevdsionei setting up the plea that widoids alienation beyond her life-time was 
void — Estoppel between mortgagor and moitgagee — Estoppel binds reversioner — 
Practice.'} In 1878, G’s widow sold certain property, belonging to G, to G A, 
who mortgaged it to D in 1892. The widow died in 1897 After G A*s death in 
1901, H (defendant No. 3), who was a reveisioner of G, slipped mto possession of 
the propeity by fraudulently inducing G A’s sons (defendants Nos. 1 and 2) to 
favour his claim. In 1908, the plaintiff who claimed through D, sued to recover 
hiS money by sale of the mortgaged property. It was contended by H that it was 
not competent to G’s widow to alienate the pioperty beyond her life-time and that 
her alienation was not binding on him 

MeU, that H having obtained possession ^ of the property by colluding with 
defendants Nos. 1 and 2, his fraud was sufficient in law to deprive him of the right 
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! to tli'j suit, that lie ^7as entitled to liie proj) 3 rty sk> reversion- 


to he heard in dofei 
ary heir of G, 

JleicL fnnhor, that defentiAnts Nos. I and 2 having- boon hi ijos.'^essicn of the 
properly as iviort;,n,goi*s oi the plain titV were e^^.op pod from deu\nn 7 Iris rio-],f- 
ioreeioso the mongago ; and ilut tiia^. cstopj.cl applied also to 11 \C-bo's.e-on-ff ioto 
possession through a Land eonimon to II as well as defendaiils Xos. 1 a':d^2. 

Tiio irne oiv-ner of proj)3ity is entuled to retain possc\>.>.:on even thoagli lia hag 


Pafife 


obtained it irom o trespasaei' bv torce oi' othei- 


7 — ' — i'" — - j w. vr-nti anlavfni inoans. This Drineijde 

applies only wjien rho true owner gets inLo possession without brin'>’ln./ hlmsc-lf 
w’jihin tli.3 hnv of estoppel. ° “ 

As between a mortgagor ani his luorrg.igLe noithej* can do ‘V th) title of 
other for the ])uri)ose.-.of the mortgage. A inorlgag)]’ emiiot dorogaLe from liTs 
grant so as to defeat ms mortgagee s ride, Jior can the iiioi-ce.igeo denv' dio utle of 
his niorig.igor to mortgage tho ijroporty. 

illLXATA SuBUAY^ ». Na I t A'/ aXaPPA Tt^'iiava (1[)1 1) 30 Bom. l8o 

atul i,i wUhJiol'Ihi^ infort/icaion 

‘jjyiivcijtjUi, Jr i'l/bcipai^ lioi (tJjf'cLttd hij iiottca zn siicli ccisb* 


S'ce CO-MPAITY 


GlhT^JSeaiSicj^ed deed of fjifb—EvjJit of reaocatloii nob reseroed hy the J ftior-^Tule 
opJiedonee-^OhalleagehiuhM hanorj ,lo titie-^Gohtract Aa tJX of 

18/2), sec, iO. ^ 

Sec Co.\'TnACT Act 

ottbsiU B,Uisli Id:Ua-I\-occidt.i(js In Bntisli I ttlmn Court' 

’^Bedeemed niortgayee rdainUg mortga^jod diare as ira.cee for 'oLoHc/'jaor-^ 
Notice oj assic/nmeut by >mortcja(jor---Dejl/}. of morb^M/Gr before reqir ration of 
transfer to asstgnee-^JalidUij of (rusb-Iudian Trusts Act [U of 18^2), r, 

See Tkcsis Act 

GOSAYI3 h}t me.idk'fncy add also fro'>i vqneuJbv re— Auricula 
turLst--LefuuLiOn—D(l]cktn AgnevJfundJ BeUef Axrb [XYlI (f 1S7;.I ,, ' 2. 

NdJ jJiiKAilAX ACEICFLTCBSY.s' Rar 'Jii’ Aet 

GOVDRXM IJXT~/Jh//cd=?«/^' hj. 

See FoBFEnmi: 


... 504 


37 


Jf)0 


5-53 


j^CranbofucGupiiucg hy Gocerudiont under a !cahidayat----Co:tdit;od 

^0 rcuuup>.(on fcr ^jrore>nMidl ltailr:ay o.^id olUr »/./- 

'prtcior^'^^' ^(^llilon-’Governmcjd jdUf^ro- 

See Geant 


539 


I3S 


;, Smlfo-reJeUiht-iiioJ lenant f,o„i fi,-eol-,e.i wHLiei O 

p^i Ov,aon.wb,d. c':iiaHo--Piwim,,t!on »? oui„b.d:^p 

~1 vioa.iisiOii, eJJ-.a oj -Bight of G ontrimeat iu m k«>« land. ^ 

See CAxros-\r];.%-T Texcre ... , 

1, np% ' 

168..} A yhit} vested under decrees nob ayeetcJ, d \ 7 

See Trasseer of Propirtt Act (IV op 1883J, sec. 59 ... ... 6] 7 
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•i6BICUI,T0SISIS’__EEUEF AoT ' 

Goyernmeiit to resume t^oi *? *^® condition that it shSw k plaintiff 
Governmeiit purposes that ^^enever it should be required t ®°™Pctent to 
was resumed 'fluH orothernumoaoi A for 

eiS‘ ““ 

sMiS « 

Seldf dismissing* the sm’i- n 

offcSL'&t"* '" - »«»i»s ih.i a,, 

•“ ■« “« s-iraiors 

SaPXTBLO SaBSHETTI t;. SecEETApv o 

-—Occupmey~^o,i^a^^,,^^ of ^ "* 438 

rules $ 2 ! 62, 6 ? (^<>1 AoT9Zf mTt7s!^ttni 

^ See Iand Ebtbote Code, Bombay ■ 

WARANTEE — * .* **’ ••• 91 

aer^d to t!, Property, and to pay you themou\ -a “ a?'’®* «>ortgage . 

apeed to be advanced by you to the Mill “ the said sum of Es. U latfis 

the contract contained ii the Jette? tl« r damages for b4oh of 

not adiib if^tquSif oS constrartio^ ® *''® document was 

B 3636 ”■ BueJorji ... Boffi' 387 
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GUAEDIAHS AND WABDS ACT (VIII Of 1890), sec. 12, cl. 3 {h)--Fower to 
order money to h^aid into Court — C%nl Proeedure Code (Act V of 1908), seo^ 

141, Order XJOrX3r, Rule 10, Order XL, Rule 1»] H petitioned tlie Court under 
tlie Guardians and Wards Act, 1890, to be appointed guardian of tbe property of 
J, a minor ; be also applied to tbe Court in Gie following terms 

** In tbe meanwhile and pending these proceedings a receiver may be appointed 
to take charge of the amount of Bs 4,141«9“1 due and payable to the minor by G- 
or such other order may he passed to protect the property of the said minor as to 
this Honouiable Court may seem meet.** 

Kdd, that it Was open to the Court to pass an order directing G to forthwith 
deposit in Court the sum of Bs. 4,141-9-1 to abide by the further order of the 
Court. 

Bai Jamnabai ... ... ... ... (1911) 36 Bom. 20 

HAXKS— of evidence in interpreting documents. 

See Sanab, coi^struotion oe ... ... ... 639 

HEBEBITABY Off ices act, BOMBAY (BOM. ACT III Of 1874), sec. 67— 
CoUeetor — Yatandars — Service Register — Suit for declaration as head of family 
— Civil Coumt^^Jurisdiotion.'] The plaintiffs bronght a suit to have it declaied 
that they were entitled to a share of the vatan and to have their names recorded 
as such m the Service Begigter kept by the Collector. 

Meld^ that the suit fell under the ban of clause {d) of section 67 of the Hereditary 
Offices Act (Bombay Act III of 1874) and was not cognizable by the Civil Court. 

Govind Sitaram v, Bapufi Mahadeo (1893) 18 Bom. 616 and BalkrtsMa 
Clvmnaji V* Balaji Ramchmdra (1884) 9 Bom. 26, explained. 

JiVAJi Sambhaji V, f AKiR Sabaji ... ... (1912) 36 Bom. 420 

HEEEBITABY PBIEST, Of f ICE OI-Yaiman Yritti-Nihandha. 

Bee Hitou Haw ... ••• ... ... 94 


high ttO'^'^^Municipality — Compulsory acquisition of land— Compensation — 
Afhdratlon — Decision of District Court — Appeal — Construction of statutes — 
District Municipal Act {Bom, Act III of 1901), sec. 160. 

See Bistbico? MumciBAn Act ... ... 47 

-BULES, BOMBAY, rulbs 81, 321 ato 323— Deleyation of powers 

under rdes 321 and 323 to the Prothonoiary — Power oftJie Prothonotary to deal 
idih applications to give short service of notice of motion*] The plaintiff filed a suit 
against the defendants clainung inter alia the appointment of an interim receiver 
and an mterim injunction. The plaintiff obtained fiom the Prothonotary leave to 
give the defendants short notice of a motion in the said suit under lules 321 and 
323 of the Bombay High Court Buies. The defendants objected that the Protho- 
notary had no powei to shorten the time for notice. 

JSeld, that the Prothonotary had such power. 

Moobji Maneck V , Passu Parbhat ... ... (1911) 36 Bom» 418 

HINBTJ COMMON LAW — Widow— Right to maintenance— Grant of arrears-^ 
Exigencies of tM case* 


See Hitou Law 


M. 383 


^ Adoption— Rule that the adopted hoy should he such that his mother 

HI married hy the adopting father— Brdis of the ruU*! Under 
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Hindu Law, tlie lule tliat no one can be adopted whose mother the adopter could 
not have legally mariied, is confined to the three cases of a danghte/s son, a 
sister’s son and a inother*s sister’s son# 

Mamchandra^ v. Gopal (1908) 32 Bom# 619, follo'wed. 

A person can validly adopt the son of his mother’s brother. 

Yahkava V, Laxman Bhimeao ... ... ( 1912 ) S6 Bom. 533 

HIN DU LKW --Inhefitance — Wife — 'Umha^tii^ d m Ing covertu } e — Con donation hy 
Jhtisband — Husband and wife*] Under Hindu Law, a widow is not disqualified 
from inheriting to her husband on the ground of her unchastity during coverture, 
if it IS condoned by her husband. 

Where the husband and wife have lived together, without any open breach of 
marital relations up to the husband’s death, it would be a dangerous principle to 
allow mere outsiders to come in and impute acts of unchastity to the wife during 
the period of her coverture. 

Ganq-adhar Parappa V , Yellu ... ... (19X1) 36 Bom. 138 

' — — Inheritance — ‘Baietnal grandmother — Estate talen by her is Imiied 

eataie’-^Women entering family by marnagetahe limited estate!} Under Hindu 
Law the paternal grandmother, inheriting to her grandson, takes a limited estate 
for life. 


All the women who belong to a family by maiuiage, not by birth, take a limited 
estate in the property which they inherit from any male member of that family. 

Bhokbi t?. Rabhabai ... ... ... ... (1912) 36 Bom. 646 

Minor — Qa>i^aeitg to make will — Indian Majority Act (IX of 1875), 

sec* 3.] A Hindu minor, who has not attained ma]ority as provided in the 
Indian Majority Act, 1876, is not competent to make a will of his or her property. 

Bai Guiab m Thakosflab ... ... ••• (1912) 36 Bom. 622 


• Mitakshara-^Mayuhlm — Siridhan ~ I>emIution--d>augUer*s sons 

iahe severally and not jointly-^Coyarcenary — Basic notion of cojparcenafy’^ 
Obstructed and unobstructed succession — Estate by partition^Estate by hirih'^ 
Bayada — Bihhta-^ Interpretation — Setf^aeguired property ] Property inherited 
by sons from their mother is not a joint estate but a tenancy-in-common, according 
to both the Vyavahara Mayukha and the Mitakshara. 

The basic principle of a joint tenancy or coparcenary under Hindu law 
explained. 

A joint tenancy is property inherited as am unobstructed succession and is called 
rihhta* It devolves on the heirs as a copaicenary. 

A tenancy-in- common is property inherited as an obstrucyon and is called 
samavibhagat because when the inheritance falls in, it devolves on the heirs as a 
divided estate. 


The term self acquired property, as distinguished from Joint property^ 
explained. 


Property originaay self-acquired, because acquired witliout detriment to joint 

ancestral estate, becomes joint when it has been mixed with and treated as part of 
the said joint estate by the coparceners. 


Bai Pabsoi!? n * Bai Sombi 


(1912) 36 apt. m 

If ^ 


««. 


... 
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HINDU liK^ •-•Office of editary p'kst^Y \lm^n vrltti— NibatKlha — Caste can 

appoint a priest — Omntfiom King not moessarp — Bemoval oS priest not avowed 
concept on valid qromid— Caste— Caste question— Bonibay Begufat%on II of 1827 
C%ml Court— JurisdiGtion.l Under Hindu the office of^ hei editary priest 

{yafman vntti) is a nibandha and is ranked among the hei editary rights of 
immoveable property. 

The office of hei*editary priest, where it is held in relation to a family, owes its 
origin, continuance, and binding character to custom and not to a grant from the 
King or agreement between the parties* 


Where the office is one of hereditary family priest, the more fact that in any 
individual case it has been created originally by the ca«te for the purposes of fannies 
belonging to it cannot affect it, because the office carries with it a hereditary light 
in the nature of property, and the incumbent cannot he deprived of it by anyone, 
unless he has become a patita (outcaste) or has declined to officiate The caste in 
such a case makes the selection for the families of its members ; and when any 
family accepts the officiator as its hereditary family priest, custom annexes to the 
office certain incidents in the natnre of civil lights as against the family, which 
neither the family nor the caste hss power to annul except on the giound of souse 
offence under the Hindu Law committed by the officiator, or of refusal by the 
officiator to dischaige Ms duty as family piiest. 


^ Where a caste has appointed a man to a mere priestly office, there is doubtless no 
right of property confeired. His continuance or removal is exclusively within the 
competence of the caste and it is a caste question. But it is difficult where the office 
of hereditary priest is created for the performance of religious ceremonies in certain 
families, provided, according to Hindu Law, either the caste or the families, have 
power to create such an office and give it the character of immoveable property, 

Ghelibhai Gavrishaneab V , IlAitaowAN Eamji ... (1911) 36 Bom. 94 

’’•^''Might of way — InipaHihle property— B resumption of law--^ 

Implied reservation of right of wagon partition of estate-Mitahshara— 
Mayuhha^ Under Hindu Law, in the absence of anything to show that at the 
partition the passage was allotted to either one party or the other exclunively, the 
presumption is that it continued joint and undivided even aftei the partition. That 
presumption must be rebutted by clear pi oof by the paity who alleges that the 
passage was notieserved as joint but was divided and allotted to him exclusively as 
his share. 


^ According to the JUitakshara and the Vyavaliara Mayukha, rights of way and 
rights to weiis and water belonging to a joint family aie indivisible : and if there is no 
evidence that at the partition of the family estate they were divided, the law will 
hold that they continued to retain the character of indivisibility attached to 
them by law, having regard to the nature of the rights in question. 

Nathubhai Dhieajbam V . Bai Hau-sgavri (1912) SG Bom. 879 


Mights^ to well and water — Indivisible rights — Presumption— Barti* 
ion of property^ which isjointl] Under Hindu Law, lights to water and wells 
family are indivisible, if they are numerically unequal ; au^ 
after partition, these must be enjoyed by the separated co-parceners by turns. 

Goviis'b Aotaji z7. Teimbak Govind (1910) 86 Bom. 275 

Stridhan —deceased Hindu maiden— Competing hHrs— Father* $ 
i gotraja sapindas five or six degrees removed— Preference to 

In the case of a deceased Hindu maiden leaving surviving her 
father’s male gotraja sapindas five or six degrees 
fj^ther’s sister in preference to Ms said male 

i^irAiTAsB^cH^UDEA ... (1912) 36 Bom. 339 
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HINDU LAW — Smi for pariiUon — Deoree for father's personal debt njt lllegnt or 
imworai — Decree to he enforced % sale in execution of the entire fa nnlp estate 
during father's hf e-time Debt antecedent to the institution of the suitj] A 
broiiglit a suit against his father and the father’s creditors for partition of Iiis half 
share in certain ancestial properties and foi a declaration that the incumbrances by 
way of mortgages created by bis father were not binding on him and against Ins 
shaie. About the time the partition suit was filed, ther’s creditors also 
filed snits to enforce their mortgages. 

Held, that a decree for a peisonal debt of the father not illegal or immoral might 
be oiifoiced by sale m execution in his life time of the entire family estate. 

MeenaJc&hi Waidu v. Jmmudi Kanaha (1888) L. R. 16 L A 1, followed. 

Dattateaya Vishnu t?. Vishnu Nasayan ... ••• (1911) SGBom, 68 

-—■^Vpavaliara Mayulha — Succession — Step-sister — PuU rnal uncle — 

Prmitg.2 Accoidiiig to Hindu Law, as administered under the Vyavahara 
Maynkha, the half-sister of the propositus is entitled to succeed in preference to 
his paternal uncle. 

Tbikam PuESHOTTAM -y Natha Daji ... ... (1911) S6 Bom. 120 

~^Widoto---- Alienation— Legal necessity— Her jormjnce of pilgrimage 

—Betrothal of daughter^] Under Hindu Lw, the expense^ incurred by a Hindu 
widow in performing pilgumage or in the betiothal of her daughtei c institute 
legal necessity. 

As regaids pilgrimage, the question in every case must be whether it was for 
the spiritual benefit of her husband, in the performance of her duty to his soul, 
and whether the expenses incurred are reasonable or were made honestly, ^ haymg 
regard to the estate, the status of the family, and other consideiations which it is 
customary for Hindus to take into account in acooidance with their religious 
beliefs and usages. 

Ganpat vauad Dhaku Tuysieam — (1911) Bom 88 

doit) — Arrears of maintenance — Do nand and rcfu'^al — 'Residence 

in deceased JiushanHs family house— Risidence elseiohere for mpropei purpose.] 

An ears of maintenance cannot be refused to a Hindu widow iii consequence ot 
failure to prove demand and lefusal, 

A Hindn widow is not bound to reside in her deceased hiisbmd’s family house 
and does not forfeit her light to maintenance by residing elsewhere, unless she 
leaves the house for an improper purpose. 

Amlahai loom Balaj% Vmayah Hale v. Ramclmndra Ralnji Kale (1895) 

P. J., p 44, followed. 

G-irianna Murkundi JSFaik v* Bonama (1890) 15 Bom 236, referied to. 

Pabwatibai y. Ohatru Limbaji ... (1911) 36 Bom, 131 

Widow— Right to maintenance— Grant of mrears— Exigencies of 

the By Hindu Common Law, the right of a widow ^ to maintenance is one 

accruing from time to time accoiding to her wants and exigencies. 

The grant of arrears of maintenance depends on the wants and exigencies of the * 
widow as proved in each particular case. 

Banoubai V* SuBAJi Ramchandba (1912) 36 Bom. 383 

Will— Trust created hy will— Trust coming into being at a fuiWe ^ ' 

date— Duty of heirs to carry out the trust — Owil E rondure Code {Act JCXE of ^ ^ 
sec* oo9— Trust for pullic religious purpose— DedtcaUonpJ property m 

of trespassers from the trust property— Voufi—durmk^ 11 ^ 
few.! Where a Hindu who hsjs directed a trust of his property for a religious f h 
purpose dies before giving effect to it, the Hindu law authonses his heir to U|| ‘ 
steps for carrying out his directions after recovering the property from a treapw^ 1 1 i | 
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Where the testWoi ineiely diiecls tint hn pioperty should be endowed foi a 
certain pnipose at a ceitamtime by certain persons alter Ins death, then until the 
ainval of the time and the complete dedication of it in the manner and for the 
object pointed out by the testator, the property must be regarded, in the e }0 of 
law, as part of bis estite but impressed with a tiust or an obligation on the pait 
of those taldng that estate as heirs to cany out h s directions at the cippointed time. 

He i\ho succeeds him as hen has the light to do what the owner himself would 
hare done or has directed to be done so as to complete the txust with the sanction 
of the Couit, if nece^sniy. Before he can do that, he must fii>,t secure the 
property from the wrong doer into whose possession it has passed* 

GtHexabhai Gateishankae Udeeam Icitasam (1911) 36 Bom* 29 

HUSBAND AND Wl^’Et’^TJnchastify of wife dwring coverture — Gondonation hy 
JiUBhand -Inheritance — Hindu Lato* 

Bee Hiedu Law 138 

IDOTj—Pi operty dedicated to an tdul-^3ec>i ee agah st mmager-^Exeeution sale--- 
Purchase hg defendant— ‘Buit hy succeeding manager to rtcover g>oSbe&bion 
— Defendant's ^ossemon adverse to the tdolf]^ The plaintiff, a managei of a 
temple, brought a suit m the year 1908 to recovei possession of ceitam endowed 
pioperty in the possession of the deft‘ndant. The defence was that the propeity 
was purchased at a Court-sale in 1870 in esecution of a decree against the then 
manager and that the defendant’s pos«iession was adveise to the idol 

Meld, dismissing the suit, that the defendaut’s possession was adveise to the 
idol. 


Daftayiri v. Dattatraya (1902) 27 Bom, 363, refened to* 

PAKnuEAKG Balaji V. Dntai^u * ... ( 1911 ) 30 Bom. 135 

IMPABTIBILITY — Consent decree — Dands — Tenant s^in- common paying land 
revenue jointly to Government— Lands thereby do not become impartible. 

Bee CiTiL PsocEDURF Code , . ^ 53 

IMPROVEMENT ACT, BOMBAY (BOM. ACT IT OF IB%)-Tnhunal of Appeal 
Iwnedtction— Apportionment of compensation money— Q mb tions of title of sever tl 
clavmantB, 

Bombay Impeo\em]st Act .. ..*203 

IN AM — Watme of evidence in tnterpiding documents 

See Sanad, Constructiois of ... ... , 033 

INDIAN COMPANIES’ ACT (YI OP 1882), secs Indian Contract Act 

(JATo/ 1872), secs, 2 (cj), (5), 3, 10 — Company— Bha9 eholder— Inducement hy the 
agent of the Company to take shares— Winding up— Recovery of calls on shares— 
Agreement that shares uere not to he paid vnless dividend was given— Agreement 
not registered— Payment of shares in cash— Condition precedent— Condition 
suhseguent—*^ Bogus*' shareholder,] The question as to whether a particular 
person became a member of a Company is a question of fact. 


Wheie the Agent of a Company indnces s person to sign an appheation for the 
shares of the Company and that person’s name is accmdingly entered in the register 
of lumbers as a shareholder, taere is a complete contract between that person and 
»«°tions 2 (a), (b), 3 and 10 of the Indian Contract 

tJiey are 

pp IS Tahd nnless It IS registered and when theie is no such 
registered contract the shares are payable in cash. 
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Wlier© in the event of a Company not making a profit the shares were not to be 
paid lor at all, the shareholdei was a “hogns ’* shaieholder, and tins is opposed to 
the whole object o£ the Companies * Acts in England and in India 

Calls made in the winding up being calls foi something unpaid on the shares 
are not a debt due to the Company bat ate eontiibntioiis due by a member under 
section 61 of the Indian Companies* Act lYI of lb82) and he is liible to pay 
them. The oontiibution undei the section also applies to unpaid calls made 
before the winding up , because although that is a debt due to the Company it is 
not the ]ess^‘ an amount unpaid” on the shaies with respect to which the membei 
IS liable 

When the Manager of a Company f 01 wards to an applicant n»tic 0 that he is 
entitled to shaies in the Company accompanied by a form of application for shares 
and the applicant signs the form of application and returns it to the Manager, 
the applicant becomes liable as a shareholdei, notice of allotment being immaterial 

Motilal OhuhiiiAL V, ThakoeiaIi Ohikaniiai. . . (191-iJ) 36 Bom. 557 

INHEEITANCE — Hindu Law — Wife—Unchastit^ duung coieitu^e— Condonation 
hy husband-'^Hmhand and wife, 

See Hikdu Law ••• a*. . . 188 

'Paternal grandmother — FHate tahen hy her ts limited estate — 

Women entering family hy maniage take limited estate. 

Bee Hindu Law . . ... . ... 516 

INJUNCTION — Consent decree amounts to les judicata— Consent decree between 
predecessora^m-title of parties in suit-^C ml Frocediae Code ( ict V of 1908), 
sec* 11» 

Bee CiviD Peoobdtoe Code ... ... ... 288 

to obtain a declaration as adopted son and to establish title 

to propertp'^Injunction with respect to a house — Declaration with mpeet to 
other property-^ Valuation of the plaint* 

Bee Couet-Fees Act (YII of 1870), sec. 17 ... ... .. 628 

insurable INTPJREST— Ifawie insurance-^InswraUe interest of agent %n goods 
of principal--JSfeci of a Mahajan's “ Maim ^''<^Local custom when enforced-^ 
Duties and rights of insurer and policy-holder in case of total loss. 

Bee Ins USANCE #.» ••• •*» 484 


INSURANCE — Marine insurance^-InsuraUe interest of agent m goods ofpnn- 
cipal—JBffect of a Mahajan's MujuF'-^Local custom when enforced— Duties 
and rights of insurer and policy-holder tn case of total lost"^ The plantiffs, as 
commission agents, <^hipped certain goods on behalf of constituents on board the 
ship Ah MaduF' in the year 1899. The piamtils were instructed by their 
piincipals to insure these goods and accordingly hy a policy dated February 
fth, 1899, the plaintiffs insured the goods uiih the defendanti,, subject, as stated 
in the policy, to the custom ot the poit ot Outoh Mandvi. 

The ship MaduF' was wrecked off the coast of German last Africa and 
the wreck and the remains of the cargo were sold by the local authorities and the 
proceeds handed over to the owner of the vessel. 

The plaintiffs sued the defendants to recover Bs. 8,500 as the valne of the g04^ 

The defendants, besides certain other objections to the plaint, objected that the 
plaintiffs as agents had no insurable interest in the goods, that by the custom o'|| 
the poirt of CutchMaudvi the claim of the plaintiffs could not be estabbi|e<|,| 


I 
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without the production of a Mahajan’s “ Maiur ”, and that +}i« 

« «.J .V„t «iiu.a 1. c.«iii fo, Ih. ..1. prS rflTifi™* ..a iS; 
rf o,w; M „„i h, c«^iS i?. 

.t » " eoidd »M b. »,m„a i. th. .J ouUoa ■ tb.! (I. 

policy-hoUei s duty was only to ffive intimation, of tntnl IaJT of ti,’ ‘ r . 
possible opportumt,, to the insurei-rand thirst was L the iiiwfJ 

SeSgm balance of the sale proceeds of 

referred?" Kemsing MoJianhd (1803) 1 Bom. H. C. E. 339, 


Kaot DwABKADAS V. HaEIDAS PiTEsSHOTrAM 


(10 11) 30 Bom. 484 


wv/ • 

IM'EEEST^Xoa^j— m paynient^EnJianced iiLterp^f-^Tnh^^u i 

Bee Gonteact Act 

**** *** *•* •«( 

3kGm&~Naiu,re oftemire— Nature ofeuid.ms m inlerg>re'Ug documents. 

Bee Sakad, Cois-steuctiok oe 

JIIDGMEOT, HECESSITY OP WRITmG.-.^^r,^ j . y. ^ 

appellate Court* ^ <^'i^Mtssal-^Eower 

Bee CiYiL Pkocedueb,Code 

JGBISpiCTION' — Award-^Eeoree framed upon award-*^ j ?• /• 

under revmonal mrisdicUon — Decree set a<iFdp ’^dP^P^^^’^AppI teahon 

<?/1908), 8^<?. ns. a6ide--Owtl Frocedure Code {Act V 

Bee Civil. Peooedxjbe Com 

z™. mm S‘2‘^'£SS°^S‘£ ZSiiT! ’ 

SrOwiid~SomhayRegidaiMnIlofl 827 f^ ' ^^owei except on valid 
See HiifDxr Law ... 

Bee Hj^ebditary Obbices Act, Bombay 

** WB# « # * 

ITmdu Zaw^CM Froeeium Code (Act XIV of 1882% icc* ls9^ 

CivijQ Proceditee Cope ... ’ 

", " "' "" Foryery Ahetne^tt of for&erv'-^Ahpfmpm-f- 7%^, ^ 

_ subject of the Camky State. He & tLre The accused was a 

' t conspired with A at Cambav and senf^ business 

Jif^iJmreth (a place in British India) with inStnAHnLt *° “Fo^i'Sioiial forger 

ii°7S7‘S.SSi%£ 
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■with tlie offence of aLefcment of forgery under sections 467 and 109 of the Ind an 
Penal Oode. The trying Judge referred to the High Couit the question whether 
the accused, not being a British subject, was amenable to the jurisdiction of 
his Court : — 

JSeld^ that the Court in British India had jurisdiction to tiy the accused, for 
the accused’s offence was not wholly completed within Cambay limits, but having 
been initiated Iherej was continued and' completed within the British territory 
of IJnneth. 

Where a foreigner starts the tram of his crime in foreign teiritorj, and perfects 
and completes his ofiences within British limits, he is triable by the British Court 
when found within its jurisdiction. 

Section 34 of the Indian Penal Oode provides not; only for liability to punish- 
ment but also for subjection of a conspirator to the jurisdiction of a Court though 
he conspires at a place beyond the jurisdiction, 

Empeboru;. CnHOTALAi. Babar ... ... (1912) 36 Bom, 524 

J URI SBIOTION — Suit to obtain a declaration as adopted son and to edaUish title to 
property — Injunction mth respect to a house — Declaration with respect to 
other property — Valuation of the plaint — Valuation for pleader* s fees ^Special 
jurisdiction of the First Class Subordinate Judge — Appeal to the District Court--” 
Second appeal — Beturn of the memorandum of appeal for presentation to the 
High Court* 

See Court-Pbes Act (YII of 1870), sec. 1? •«» •«* 628 

--- - - — Threat to assault — Injury to the person’* — JBxemption from the 

cogni^nce of the Court of Small Causes* 

iSfee Pro viNciAL Small Causes CouBTs Act ... .. .t* 448 

— Tiihunal of Appeal — Apportionment of compensation money — 

Questions of title of several claimants — City of Bombay Improvement Act 
{Bom* Act IV of im)* 

Bombay Imps CLEMENT Act ... ... ... ...203 

XHANGA ATTACHED TO DA.B(Ak.--Beligious inst{tution--BigU of manage'- 
meut — Mxclusioii of females — Brevailmg usage — Usage as indication of the 
direction of the founder — Mahomedan law* 

See Mahomedan Law ... ... .*• ... 308 

KHOJA MAHOMED ANS — Settlement — Settlor himself trustee — No delr&ery of 
possession — 'Son hoi n after settlement — Bower of settlor to r&oohe settlement— 
Settlor s intention not carried out owing to settlor* s death — Bower of Court to aid 
defective execution— Suit by after-born son to set aside settlement — Limitation 
Act {IX of 1908), sec* 10 — Besultlng trust hack to settlor — Adverse possession — 
Difference between estoppel and res judicata — Validity of Wdhf contained in 
deed containing other gifk — Local mage cannot ove?^ide Mahomedhn Law— 
Begistration — Yis Major.l By an indenture of settlement dated 7th January 
1886, J. P., a Kboja Mahomedan, purported to convey certain immoveable 
properties to tiustees for the benefit of nis family. The trusts were in effect for 
J. P. for life and after his death, subject to certain rights of residence and 
maintenance, to pay the net income of the trust properties to N. M. for his life 
and in the event (which subsequently occurred) of the death of N. M. without 
leaving male issue, to divide the trust funds into ten equal parts to be held in 
favour of certain donees, four-tenths being given to charitv. The indenture^^so 
reserved to the setUor power to revoke or vary any of the trusts contained 
therein. There was no surrender of the property in fact to anyone except J. P. 
himself in his character as trustee for himself. The donor, however, opened . 
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account in Ins books of tins property as tmst propeily* On tlio 20tli Octobei 
1880 a second son, the plaintiff, was born to J V. wbeienpou J, P. being desiions 
of providing for tins second son, desired to vaiv tbo loiuis of ibe deed of tlie 
7tb of January 1886 and to lesettle the sinie so that his two ''ons sliould ‘^hare 
equally. A diaft deed of dechnaiion of new tiusts was a( 0 '>idniply ^ icjiaiLd hy 
J P.’s ittoineys and on the 24th of July 1'’587 was finallv sotth^d anti appiovod by 
J. P An ongiossment was theioupoii made a,nd duiv stamped bnt on takinu the 
engrossment to J. P for iiis execution on July 29tii it uas found tliat owiu" to 
anenorot the engrossing cleik se\oij,i pages of it weio inisdng Anotht i 
engrossment war^ piepaied foitbnith Inu on the s<irne day heroic the nevv cngiot'S- 
nient was leady J P. died The pluuljCt tbcTeupoii broiigliL a sini io lia\o h 
dedal ed ivhetlier or not the deed of 18S6 was a ^ did deed and pea,ud that the 
defective execution of the second doed inighb bo aided by tlie ('omt and the 
provisions of the said second deed dedaied to be \alid. 

Held, (1) That the plaintiff w.i^ not timeduiied as against the trush'os fioin 
biinging tlie action. 

(2) That, however, icsiricted the gift was in Xoim io d. P. it was in efficl a naft 
absolute to him for life, and that eiitiiely incbpcttne ot the powoi of io\ocation. 

(3) That all the gifts in the tinst seitleiiient made contingent upon X. M 
dying without issue weie bad. 

(4) That that portion of the instninieut winch pnrportsd to cieato a uoahf m 
lespect of four- tenths of the settled xnoperty was bad and void 

(5) That the gift was bad for Want of conteiniioi ancons delivery of possession. 

(6) That this was a case, if evei theio was a case, m winch the Oouiis might .ict 
upon those principles wEich have always guided the Couiis of Ihpiity lu England 
and aid defective execution of a power, defective not tbioiigh any f nilt on the pait 
of the person intending io execute it but by leason of an act of God, and that the 
unsigned deed ought to be effectuated by the Court to tlio extent of making it 
binding on the conscience of the tinsices.’ 

Per Curiani : — It is only in the event of tlio trusts or some of them being bad 
that the question of limitation can ai ise. Tor if a iiiUst-deed in itt- on! irety is goi m 1, 
then of com se effect must be given to it ii‘iespccii\o of anv cjuc'-Lion of lapse 
of time, 

Where wLit purpoits to bo a tiust-deed tains out to Lai e boon oncirely void and 
therefore nob to have passed the legal estate, the portion of tho'^e who took 
possession believing themselves to be trnsreos but not in law loiil iinstoos, 
nev.essarily assumes the charaoier of possession by iro'^pass and is tlioiefore Irom 
its inception in Liw adverse against all the w oild When e, howvvei, the tuisr-deed 
in itself is good and valid to the extent of pishing the h gal estate but tho trusts 
declared are in themselves w'liolly oi paiti.iily bad, then there is a lesultiut tiusr 
to^the author of the trust and the po^ssession of the triihtees, whatever they inighfc 

think of it and however they might intend to use lb foi the puipose of c*aii}iiig 

out the bad trusts, eoiild not in law bo ad/eise to the ee&ttn-que-ti tint is to 
saj", the giantor. Widely diffei cut is the c iso of trustees who obtain the legal 
estate from the autlioi of the trusts to apply the beneli^ial uses to specified 
objects which may or may not be good, hoi thou from the beginning there 
IS always a 1 elation between the author of the trusts and the trustees in whom 
his confidence has been leposed and there is always the legal Tiossibility at least 
of another relation coining into existence between them wheie owing to tho 

milnre of the declared trusts, theie IS a lesultant tins t back to the grantor who 
from that moment becomes in law tho cestui g^ue-ivust of the liustees* 

Wherpt was the intention that ilieie should he an ultimate trust in favour of 
the grantor it is usual to express that on the face of the deed. A deed sc framed 
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as -apoii Its wry face to proTidc foi (lie spiiBgins^back of ilie tinst ftmd or a part 
ox rt IB ceitam e?eots to tlie author of tbe trust, doos creat© "wiiat is at OBceaii 
es^press and lesnltant tuist. 

The cunent of nnthority seems to have set steadily against the extension of 
section 10 ot the Limitation Act to all cases of resultant implied or constrndive 
tiusts. 


Wheiethe ultimate resultant tinst xvliich is to spun g hack to the settlor k 
consistent with the discharge of the decliiad tiiist, then it may by loose use of 
language he said to bo expie^ss on the fac e of the deed, but when the extinction or 
failure of all i he intended tiusts is a condition precedent to the resultant trusts 
coming into being, then the latter is c early a tine lesnltanfc trust and is not 
express and never can be express on the face of the deed. 

m 

The answer io the question : What is the tine position when declared trusts 
lailed and them is it lesultant tinst over to the settloi or his hens ? is to be found 
i? tiustee is always 

that of and, therefoie, however, he may think or wish to he 

holding as tiustee for tuistb which have failed m the eye of the kw, he is really 
holding, when ihose trusts failed, as trustee ioi the settlor. Then the position is 
simply this : so long as he letams and pi otesses to letam the clmractei of a good and 
legal tiustee, he is holding the legal estate as stake-holder for two claimants, 
the intended beneficiaries of the declared trusts which have failed, and the 
lesultant tiustee, that is, the settloi And no length of possession by a trustee 
can he adveiseto his as soon as that legal peison is discovered 

and ascertained. 

So long as a tiustee occupies the position of a tiustee as soon as declared trusts 
failed and them is a resultant tiust in favoui ot the settlor, the trustee’s po 8 ** 0 ssion 
is essentially that of his cestui-que trusi and can only be changed into adverse 
possession by a conscious and delibciate act; that is to say, that he must 
lepudiate all intption of holding tor the resultant cestui^que-^trust and he must 
as&eit his intention of continuing to apply the trust fund to uses which the Oouit 
has declaied or which aie known to him to have failed. Then his possession 
might become adverse to his legal eesiuz-que4m$t and if that person did not 
take steps within twelve yeais he might not bo able to avail himself, under the 
Indian authorities, of the provisions of section 10 of the Limitation Act* 

Estoppel and res judicata are entirely distinct* JS^5/««^?imifai*precludega man 
averring the same thing twice over in mccessive litigations, while estoppl 
prevents him saying one thing at one time and the opposite at another. 

It is consistent with the Mahomedan Law that a Mahomedan may devote his 
property in wakf and yet reseive to himself and his descendants in a very 
indefinite manner the usufruct of property . Jmnahm v. J?. D. Beikna (1910) M 
Bom. 604, considered. 


The ^power of revocation is inherent in the donor of every gift, so that 
expiessing it, as is usually done by English diattsmen in these volnntary settle- 
ments, IS meiely smplusage and so far from invalidating the gift as a whole would 
necessarily be implied m it weie it not expressed. 


Under the Mahomedan Law where a gift is conditioned hy a power restricting 
alienation, the gift is absolute and the condition is void. 

A gift to the donor himself foi liis life and then over to others could not he 
reconciled with any recognised principle of the Mahomedan Law of gift and must 
necessarily therefore, so iar as the remoter donees are concerned, he had mb wMm 

V. iS. D. Sethm (1910) 34 Bom. 604, followed. 
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A vested remainder m the strictest sense oE the English woick and a fortmi a 
contingent remainder cotild not possibly by any stretch of ingenuity be made tbe 
subject of a valid Maliomedan gift inter mvo^ consistently with tbe ' requirements 
of the Mahomedan Law on that head and for this very sina])le reason that no 
man can give possession m pr(Bsentioiih.%t uhich may never come into possession 
at all. It is of the essence of a Mahomedan gilt inter riws that the donor should 
divest himself of the actual possession of the thing given and transfer il to the 
donee and if the donee does not talm physical possession of it at the time of making 
tbe gift, then till lie does, the gift is revocable. 

There is no authoiity to be found anywhere in tbe Mahomedan Law books 
themselves for the proposition that a man giving inter vhos may give an estate 
first to himself and then to A for life and then to B absolutely 

It is undoubtedly a rule of the Mahomedan Law that where a donor make^ a gift 
and accepts in exchange something, whether that something be independent of 
or part of the original gift then the rest of tbo gift is inevoeable. No gift in 
fnturo can be made by a Mahomedan wter vivos, in order to validate such a gift 
there must be an actual deliveiy or seisin to tbe donee, there must be a tiansfer 
of possession and that transfer of possession must be from the donor to the donee. 

While the Mahomedan Law insists that a gift to private person slioidd be free 
of all pious and religious purposes, this does not necessarily piobibit tbe making 
of the gift to wahf which may be contained in a deed which makes other gifts at 
tbe same time to private persons. 

It appears to be the Mahomedan Law that a donor may give his property in wahf, 
that is to say, appropriate and dedicate the corpus to the service of God, while 
reserving for Mmselfc a life-interest in the usnfruct. But as in the case of gifts to 
private individuals the Mahomedan Law never contemplated and will not allow a 
merely^ contingent gift in wahf* Tins necessiiily^ flows fiom tbe ]uial 
<Kince^ion of a ^ca^/which IS tbe immediate appiopiiation and consecration of 
apecihed property to the service of God and the resoivation of the donor's life- 
interest in that property does not in any way clash with that conception for tbe 
corpus is tliere and then definitely and finally appiopriated to its intended 
purpose. But it is plainly otberwise, while the gift is conditioned upon the 
nsjppening of some future uncertain events, There can, in such ciicumstances, 
bo no awropiiation synchronizing with the declaration because should the future 
4 events happen it h neither the donor’s intention then nor after the hajipening of 
^ that event that the propoity ever should be appiopriated to tbe service of God. 

It would ^ be passing tbe limits uf the applicailou of tbe maxim TTstis et 
Gonventio vinennt legem ” if it were sought to be sbo«n that the Khojas are allowed 
by local usage to override the Mahomedan Law wh^ch prohibits any Moslem from 
disposing of mole than oue-third of his property by wull. 

O^aSilHALLT JAlHAJBnAl V, SiR CcjRRIirBHOT iBRAirFAI ... (1911) ‘K) Boiu. 214 

IvHOTI VILLAGE — and settlement — Introduehon of sanciioned'' seUle-* 

merit — Juxed or guaranteed” — JUxhiraticn of the 'period of sanctioned” 
settlement— Continuance (f the terms of the santtioned” settlement after the 
expiration of the perid as still heing sanvXioned— Survey and Settlement Act 
(Bo'm,AGtXofl>i()S),seGs.%o, 28, 37, 88 — Lomd Itevenue Code (Bom. Act V 
of secs. 102, 100. 

Sec Survey a^i> Settxument Act 290 

aegucsition of land — Compensation — Arbitration — JDecision of 
District Court — Appeal^Iligh Court — Construction of statutes. 

District Muisictpal Act ... i7 

LAND ACQLTSITION Forfeiture by Government of DesJigai Inam lands* 

roSTBITURE 539 
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LAND ACQUISITION — of oocupancy hi/ Grovemm^ni under a hahnJayat — 
Condition as to resumjition for G-ooernment purposest that is, for J^aiiwat/ and 
othei purposes — Sale by Government — Construction of the condition — Govern^- 
menf full proprn tors. 

... ... ... ... ... 4S8 

LAND ACQIJISCION ACT (I OF mi)-Compnhory aeqiiUmon-^Qompen- 
sation'^CoUecfoCs award — Govunment (hreetnig CoUeUor to publish Ins award 
on a lower valuation.^ When iho Collectoi, appointod nndei the L'xtnl Aeqnisi- 
tion Act ot IS.) 4, once makes the inquiry pTe<?criboi by tho Act and leaclies Iih 
own conclusion as io the amoniit ot compensation to be awaided to tlio claimant^ 
it is not competent to the Go^cinni'^nt to set aside the conclusion and to direct 
the Collectm to substitute i smaller amount tban that which, as the result o£ his 
inqniiy, he has determined to otter 

DossABnAi Bejikji t?. The Specxal OrrroEa, Salsetpe BxrtLBTTO Sites ... 

(1912) 3(i Bom. 5^9 

— __ — — SPtb 53, 5 i — Zand — Compulsory 

acquisition — Compensation — Award by Assistant Judge-^ Appeal to the jDistrict 
Judge — Second appeal -Practice and Procedure — Cml Procedure Code 
{Act V of 19ft8), secs, 96, 100.] Where an awaid is made by tho Assistant Judge 
under the piovisions ot the Land Acquisition Act, 1891, and there has been an 
appeal to the District Judge, no second appeal can lie from the appellate decision, 

Nathubhai Naeakdas tJ. Manoedas Laedas ... (1911) 38 Bom. 360 

LAND RIYENTJE CODE (BOM, ACT V OE 1879), sfcs^ 3 (11), 109, 197 ato 
217 — ‘ Iloldet ’ — A person in tohom a riqht to hold land is vested — Occupants-^ 
Enirij %n the revenue register — Misunderstanding of an order — ^ OmrJqht* 

— Beet ijicat Ion of the register — Natural Justice \ The teim ‘ holder’ as defined 
by section 3 (11) of the Land Bevenne Code (Bora. Act Y of 1879) signifies the 
person in whom a right to hold land is nested. 

Where persons are not ‘holders’ their claim as occupants cannot be supported 
by section 217 of the Land EeYenxie Code (Bom. Act Y of 1879). 

Where an entry in the revenue legister was due to a misunderstanding of a 
ceitain order, 

Bold, that the cause of the error being of the same nature as ‘ oversight^ fall- 
ing w ithiu the description of eirors in section 109 of the Land Revenuo Code 
(Bom. Act Y of 1879), the rectihcatioa ot the register, so as to biing it in accord 
with the order after healing both paities, was not contraiy to natural justice. 

It was a case in which the revenue officer concerned was authoiized* under 
section 197 of the said Code to dispense with any judicial or quasi- judicial 
inquiry. 

Wasxjdbt Lakshman V* Govijrn Mahabev ... (1911) ,38 Bom. 315 

^ — — sno. 10 — Possessory suit 

— CoUectofs poivers to revise — The powers can be ereroised by Assistant 
Collector in charge of the District-”' Bombay 2Iamlatdarf Courts Act (Bonu 
Act II of 1908), see^ 23.] An Assistant Collector, who is placed in charge o£ 
portions of a district under section 10 of tho Bombay Land Eeveniie Code (Bom. 

Act Y of 1879), has the power to exercise all the powers conferred upon the 
Collector by section 23 of the Bombay Mamlatdais* Courts Act (Bom, Act II 
of 1908). 

'Keshav V, Jaieam 


... (1911) S6 Bom. m 
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LAND REVENUE CODE (BOM. ACT Y OF 1879), slc. Order -Suit io 

set aMe order— Collector —Order iilfia vires — Limitation Act {XV of 1877), 

Sch II> Art. 14] Article 14 of tLe Second Sclieduie of the Indun Limitation 
Act only applies to ordeis passed by a Government offi» er “ in his official capa- 
city.” The article does not apply tooiders whieli are of the officer 

passing them. 

When a Collector pssses an order, under the piovisions of section S7 of the 
Land Revenue Code (Bombay x\ct Y of 1879), with icfereuce to land -wliich is 
^r%md facie the pioperty ofc an indmdnal who has been in peace fill possession 
thereof and not ot the Government, ha h not dealing with that land in his official 
capacity, but is acting ultra vlre^. 

MMiimEPBA tj. Seceetaby or State foe India ... (1911) 36 Bom. 335 


sues. 56, 214, RULPS 32, 

62, 68 — Occupancy — Non-payment of assessment — Forft itu^re of 0Gcuj}anc^ — 
"Re-grant to fiesh occupants — Restoration of holding to original occupant— 
ColketoTf powers of] Owing to non-payment of a-^sessment to Government, an 
occupancy was forfeited under section 56 of the Bombay Land Revenue Code 
(Bom. Act Y of 1879), and was thereafter disposed of by the Collector, under 
rules 33 and 62 framed under section 214 of the Oode^ to the defendants who 
ugm^hahulayats. Some years after this, the Oollecffii ordered the same ocou- 
pauoy to be taken from the defendants and given to the plaintiffs who had 
been occupants before the forfeiture. The defendants having declined to deliver 
up possession were sued by the plaintiffs. 

Keld^ that the Collector was nob empowered by the rules fiamed under section 
214 of the Code to pass the order he did ; and that the plaintiffs weio, therefore, 
not entitled to succeed. 

Rule 68 of the rules framed under section 21 1 of the Bombay Laud Revenue 
Code, 1879, empowers a Collector to lestoro a forfeited occupancy to the ougmal 
occupant.^ But when a forfeited occupancy has been disposed of by grant to a new 
occupant it ceases to be a forfeited occupancy and the rule has no longei any 
application. 

Dhaeha Bad Patil «?. Balamita ... ... so Bom. 91 


— , — — secs . 102 , lOSSurveu 

and Settlement A<t{B nn Jet I of 5), 25, 2S, 37, 38 il)—Xhoti village 

in Kolaba Distriit— Survey and Settlement— Introduction of sanctioned * 
sHtlement—' Fired or guaranteed''— Fxpindion of the period of sanctioned '' 
sfftlement— Continuance of the terms of the " sand toned" settlement after the 
expiration of the peuod as stiU being sanctioned.'] A question havino- arisoa as 
to wlu'ther under the settlement of the khoti village in suit, whicli was Imctioned 
in 1863 and introduced in 1865 subject to all the provisions of tho Suniv and 
Settlement Act (Bom. Act 1 of 1865), and thereafter for a lived iieiiod (f 
twenty-seven yeais, the Gevernraent was entitled on the expiration of the «^ai<l 
pnod of twenty seven years to insist upon the tei ms imposed upon the K hot as 
botwGcu liim and his tenants under the settlement as still being sanctioned 


//eZd, that in 1892 when the fixed period of the settlement sanctioned in 1863 

^een imposed upon 

the iChot under section 33 ot the Suivey and Settlement Act (Bom. Act I of 1865^ 
when that settlement was introduced, remained in force, sincethesettlomont 
Itself nmsfc he deemed to have and still to have been sanctioned and 


Seoretaby of State fob India v. Sadashit Abaji ... (1911) 36 Bom. 290 
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LANDLORD — Admission of title* 

See Tbahsfeb oi Peoperti Act 500 

LEASE — Learie eteeeMng one year — Eeqist'iation— Unregistered lease cannot he 
recemd as euidenoe — Transfer of Trojoertg Act (IF of 1882), sec, 10?. 

iS'ee Transpeb or Property Act ... ... ... 50O 

LEGrACY — Makomedan Laio — Suit to recover legacy — Legacy not a<isented io hy 
ectemfor — Trohate and Adminktration Act (F of sec. 112 --Limitation 
Act {XV of mi), Art m 

Limitation Act ... ,..111 


limitation — Coifrt sale — Symbolical possession hy purchaser — Judgment-debtor 
remaining in actual possession — Civil ^Procedure Code {Act XIV o/1882), secs^ 
263,231,, 318 and ol9 — Frooedure Code {Act V of im), Order XX f 
rule 5 (3).] Meiely tormjbl possession o£ immoveable piopeity by a purchaser at 
a Oouit-salc cannot pievent hmitatioii lunnmg in favour of the judgment-debtor 
where the latter remains in actual possession and the propeity is not in the 
occupancy of a tenant or other person entitled to occupy tiie same. 

Symbolical possession is not real possession nor is it equivalent to leal posses- 
sion under Civil Procedure Code except 'where the Code expie/ssly or by impli- 
cation provides that it shall have that eflect. 


Gopal V. Xrishnarao (1900)25 Bom. 275 mdMahadeo v* Parashram Bhawan- 
chand (1900) 25 Bom. 358, oveiruled. 

Mahadev Sakharam V , Janu Namji Rated ... (1912) 36 Bom. 373 

Pecree — Execution — Pecree ripe for execution — Ciril Procedure 

Code (Act V of 1908), sec, 48. 

Nee Civil Procldure Code ... .# ...868 


Pehhlian Ag^iiculturkti Belief Act {XYlLof lS79b secs, 89, 48— 

Conciliation-— LJ^me tahen up in conciliation proceedings— -Exclusion of time ,"1 
The plaintiff sued on a piomiasory note dated the 12th of June 1905 He iirst 
applied on the 23rd May 1908 for a conciliator’s ceitificate under section 89 of the 
Dekkhan Agriculturists’ Relief Act, 1879; and obtained it on the 31st August 
1908. Then on the lOth September 1908, both he and the defendant made a joint 
application for conciliation. The coneiliatoi held that the first ceitificate that he 
had gi anted had become useless ; and gave a fresh certificate on the 8rd December 
1908# The suit was brought on the 11th Decembei 1908. It was contended that 
the suit 'iv^as barred by limitation. 

that the suit was within time, inasmuch as the whole pioceediug from 
the 23id of May 1908 to the 3id of December 1908, was one and continuous? and 
that poiiod should be excluded under section 48 of the Acb. 

Devidas - y \ixhaldas ••• ••• (1911) 86 Bom. 183 


Property dedicated to an idol—Pecree against manager— Exe- 
cution sale— Purchase hy defendant— Suit hy succeeding manager to reconer 
possession — Pejendanf s possession adverse to the idoK 

See Idol 


fi^Q tahen up in conciliation proceedings— Exclusion of time- 

BeMhan Agriculturist^ Belief Act {XVIl of 1879), secs* 39, 48. 

Bee Dekjkhan AoRicuLTiTRifeTs’ Relied Act ... ... r 
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LBIITATIOX ACT (XV OF 1S77), Scif. I‘, Ai^t. io ,.ct 

ordiir — Colhcior — Oi'dcr vii-e^s — L'fud lleuctide Coda (Bom. Act V of 

18 <"1)), see. 37.J Artiojc It of tha Se<. 0 !id >Soiied;il.a of thc; lodur. Limitation Acc 
01^3 ro” orders puseJ <i JovcriimoxiL 0'“U.jr ‘A i his oflijl'l Cbp.i^ity.” 

The [i-rliCiC does not, apply to ordora T\’iiich nrc inra of ihc Oidcor p.i<isiiig 

'hem. 


V7I)0'.: a Colloc:or passoa an oidei* nndar Lho provisions of S 'oeum :37 of the Linl 
ilovaaiic Oo'to (Ajm. A^r, Y of 187;)). wd'.i rofo.’a.ue *l, > ixi I waioli i& facie 
tlio pr^pn'bv- ol an i-uLvidiiil 'vvlio .ns In nawjfnl possossiou oharaor ami nob 
of the Govevrmaciit, ho is not doabng ^MT;b Iliac und in his orlLial capacity, but', 
is acting vU7^a 'cii'cs. 

AiALtcAJitrrA SrcuLTAn’i ou Sr vn: ro2 I.' Df.-i. (1911) ot3 Bom. 325 

1'2'^—Stfic to recoi'cp legac\j — > 

J.cgat g wjL asstiUal tf 4// — ProliJL: o.h 1 A<' ml i\,sk d>0‘i> Act 'V of' 

1881;, ycic. 112 — MalLOticjJthi htio — — \V 'Jef — joc G-udl-'id- 
hhtim fcasr- —Fattialb c/Mt/jyrv — Vail I o('iii A — Oypro'.] Artictcl23 oi the second 
ScLadule of tlie Liiuitadou Act, 1877, appi,Ls to u 'ulc n'horc tlio saosb.intlal claim 
is to lecovcr ji Icgacv, even though not .‘is^cuti-vl io by th.. (.xecnlor, anti w hether or 
no tliG suit iavolvort the adininLi i.ilion uf the whole cabal e. 

A Shtii l\r.dio nsdnii dlree:e.l Ills o:;ec'iioi‘s by his u-iil lo spend a po-’tioo the 
income of his property u'po'.i the foAowm^ cavritabl; or ivlig.o.us objects : (i) The 
Gadi-nl-khimi feast at diocea ; (2) 'i’lie Uadi fea^t at ileh oanpura in Surat ; and 
(3; A Faltiah dinner on tlie te>ta3or’s and his wife’s uocount. Thc Gadi feasts 
wore to cebbiMic Uie appoiiiimt^ii of Ali as successor of ihe Prophet. 

i/lFd, ihat the lirst t.vo ijc.piesLs were vail 1. but the validity of tluAdiird 
bequest wus doubtful. 

Xahloolcb SoJiib \* Xnstii"yii<kt.}i SuhiL IS Mad. 2^)1, Zoolcha B\hi \\ 

Zgtcul Ahecllo' (1104'} '0 Bom. L. Jl. ih-58 and JJihu Jan v, Juili liu.'^a.hi (1908) 

31 All. 138, follo*vcd. 

dV here the testator ha^, mdicaU.l a ^cuoral cliarihibiO inbenLion in the b;.qiiost 
made by him and if theNO beepusu fail, ih * Court can dovou* iho pj'opevty lo roM- 
glous or chin liable purpt;sc'< ucCording Lo ihe <■?/;}/ < .s dortrinr. 

SaiVi'IIai Xadiji »•. Lu ^v.nAr,,; ... ... (:<ni; ihun. Ill 

'nWi'tfjaijGC—ltigatif^ oj^ A«<^ — It cOK^nndOK — Cuitsaj nctlon of statuti-^ 

T/t'jiahUiCo t,cgifntio/t .2 Tiic puuuiMS siun ,11 tiu 3 'e<'i l;'(j(3 lo lodccin a mort- 
gage cjfcctcL prior to J ho vu'r bSol Tiio i\pre,-^.mi:uivos-in-L:th of xlio inoa- 
gagee, I'lUiniiiig to oc ao^oluie.y emiilcd, i'io,‘t 4 ’n..v 3 d li'-d v.uh poa'jO'.sion to 
xA in and iio s»i)U ius inglv^s lo dcfcn^ljit 7>. Tho suit b,i\ing becni uioiiglit 
in ji'o ti ati 12 Ncanv ufior iho .ihct'.aiiou t,) A. ULl'ni-iaut 5 claimed as agiinst the 
pldjuLiilt the .ut. rest of a nun-rgagre by wirn, of ins adverse po^se.bioii under 
Ariune \ ’A% oi lie Jjhiumtioji Aci uW JL 1SV7). 

j-Zf’7 Ij thuL iu v/i'.', obngiloiy on ike | .a.nt.ii . t.j ivdeeni defciidiuit 5 befo’n tiiey 
( oil Id vecov'er po.'£: 0 ''i,ion of the propej*i v. 

YeM R>‘M)i lCiLno,th ricl!cn>-lnM luliih iia,i (IS.'l) 1.'. J3uia, 58.>, Jl/f in 

\ ta^8X; :;:£ Bo'u. and Ih ..chaudru v. ShJLl MoLiUu (1869) 

3 , U.sii. Ml, ioao'.i«u. 


MU, -urn ilosiHimi v. ShyaTna Charon y,'.ma (19(iH) L. li. ;56 I A ],18 ond 
Js:mar Muj.m Ohand, Jm v. A'a/,i Kjmui Gl,;te ,1011) ;:b Ual. o'l'o, esplafned 

1 JOb) \,a, a legisLuiv, rocoirmuon of tliu sounJoess of iho vjon- tlu*-. ,1,o article 
was inioiKled to giyo pvotootton xo ali transfeicos for valuo inolnduio morrg^ees." 
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Swift ^.Jewshury iUn) L R 9 Q. B. • 312 and Morgan, x. London amend 

Omnibus Company (1883) 12 Q. B. D. 201, referred to. 

Baoas Umaiui Nathabhai IJtakram ... (1911) 36 Bom. 146 


LIMITATION AOT (XV OP 1877), Sch. IT, Art. 141 — j^ummary cess — Interest in 
%mmoveabU property The right to levy Summary cess, whether it originated in 
agreement or in unlawful exaction, is an interest in immoveable property and 

limitation under Article 144 of the Limitation Act 

(Xv of 1877). 

RaistmalsInoji v» Mahashastkae ... (1911) 36 Bom. 174 

(IX OP 1908), SBC. 9 -- — Extension of time--*I>ecTBe’^ 
ExeeuUon-^Cml Proeedure Code [Act Fo/1908), sec. 48. 

/S'ee Civin Peocedxire Code ... ... ... ...498 


« -- IQ— -Khoja Mahomedan — Settlement-^ 

Settlor hvmselj tfustee‘-"--Ko delivery of possession — Son horn after settle'* 
nent’-^Power of settlor to reoohe setUement—Settlor's intention not carried out 
owing to Settlors death— Poioer of Court to aid defective eveeutionSuit by 
after-born son to set aside settleMent--" Me suiting trust bach to settlor--*’ Adverse 
possession. 

Bee Khoja Mahomedaks ... ... ... 214 

' — — - SEC. 31 (1) — Period of two years for filing 

suits— ‘Period not prescrihed^*— Last day Sunday— Suit filed on Monday 
next — Limitation.^ A question having ariseh as to whether a suit for which 
provision is made under section 31 (1) of the Limitation Act (IX of 1908) if 
instituted on a Monday, one day after the period of two years from the date of 
the passing of the Act has expired, can bo taken to have been instituted within 
the period of two years, 

Held, that the suit could not be taken to have been instituted within the period 
of two years and that two years specified in section 81 of the Limitation Act (IX 
of 1908) was not the period of limitation ‘ prescribed.* 

Shevdas Dadlatram V , Naeayen ... ... (1911) 36 Bom. 268 

— — — gcH. II, Abt. 11—PeWchan Agricidturists* 

Melief Act {XVII of 1879), secs. 47 and 48(1) — Transfer of Property* 
Act {IV of 1882), S005, 85 — Agriculturlsi— Mortgagor Suit — Oonciliatofs 
certiilcaie — Mortgagor necessary party along . with other persons interested 
— Exclusion of time spent in obtaining Conciliators certificate — Limitation^] 
Defendants 1 and 2 brought a suit on a mortgage against defendant 3 and while 
the suit^was perding, defendant 3 mortgaged the same property, "namely, a house 
along with other properties to the plaintiffs. Defendants 1 and 2 having obtained 
a decree, they applied for execution and sought to recover the decretal debt by 
sale of the house. Thereupon, the plaintiffs intervened and applied that the 
house should be sold subject to their mortgage Hen. The plaintiffs* application 
being disallowed they brought a suit against defendants 1, 2 and 3 to establish 
their right founded on their mortgage. The suit was brought within one year of 
the order rejecting their application after the exclusion of the time taken up in : . 
obtaining the Conciliator’s certificate under sections 47 and 48 of the Dekkhaa ? 
Agriculturists’ Relief Act (XYII of 1879), defendant 3 being described in their 
mortgage as ah agriculturist. Defendants land 2 'contended that defendant 3 
being not a necessary party, the Conciliator’s certificate was unnecessary and the 
suit was time-barred. 

Meld^ that under the provisions of the Transfer of Property Act (IV of 1882}' 
defendant 3 was a necessary party to the suit which was brought on the strath ’ ; 

B 1536— 8 
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of tlie moitgage and lie being an agrienltniist, tbe Coiiciliatoi’s certificate was 
neeessaiy and tbe suit was, tborefirs, not time biricd 

Eknate Pahdoba V Daoadurvm S^mbiiubam (1912) 36 Bom 624 

IMITATION ACT (TX: OF IQOS), II, Abt Ui--Morfqige^Tmmfer 
lay mo'itgoigee — Bights of the tianh/etee — Medcmpt ion-* Construct ion of statute — 
hegislaUve ew^pontioii* 

jiSfec Limit A iioM- Ac a (XT or 1877), iRT. 134 .•* ... 146 

ScH. II, \rt V!%**I)eoree — Execution 

fiQuedivgs — Apphmiian for time to oltatn copies of dtoee and piigment 
— 8tep*in^aid of execution^ An application foi time [o enable tli3 applicuii to 
obtain copies of diciee and judgment, made nttex piesentiiig a dmhhastio 
execute a deciee, is a step-in-aid of eMCution 

KmM V. Be^hagiri (1882) 4 Mod. Ill, followed. 

KaHicle NM Emdey v. Jiiggerndli (1899) 27 Cal 235, dis- 

sented from. 

Haridas Harabhaiu ViTHiLDAs KiSARDAS ... (1912) 36 Bom. 638 


IIB EEEE ENS-^Boctrme net ap^plicaUeto move able fro^erty, 

See Ees judicata •*. «•» «*» .«• ... 189 

LOAN — 'Default m paymeiit—Enhanied interest -^Interest calculated in anticipation 
added to principal -Eenalty — Belief against penalty — Contract Act (IX of 
1872), «eo. 74. 

Bee Contract Aci eo. •»* «o« 164 


MAHOMED AN LAW— XAo/a Mahomedan — Settlement — Settlor himself trustee — 
iVb delivery of possession— Bon horn after ^ settlement — Powcf of settlor to 
0 revoke settleneni-* Senior's intention not carried out owing to ssttloPs death — 
f Domerof Court to aid defective erecutwn — SuH hg after horn son to set aside 
sMlimmt-^Bimitation Aci (IX of 1908), #*c<5 10 — Be>>uHing trust hack to 
seUtor — Adverse p ssession — Difitrenci hetwun esUppel und les ludicata— • 
Yalidity of Wahf contained in died tontanumj other (jijts — Local usacte cannot 
override Mahomed an Law — Beqx sti at Tis M ijoi ] By an Indentiue of seitle- 

meni dated 7tb Janinr} 188(‘, J P a Kng i M ihomedan, puipoited to convey cer- 
tain cable pio,Hities to tnsteos foi tbe benefit ot his tamiiy The trusts weie 
Sn effect for J P foi life and aftci bis dca h subject to ceitain lights of lesidenco 
and maintenance to pay tbe net income (jf tbe trust properties to N M. foi his 
life and in tbe event (which subsequentL occurred) of the death of N Al. ’^vitliout 
leaving male issue, to divide tbe trust funds into ten equal paits to bo held in 
favour of certain donees, foui -tenths being 4*:iven to chanty The Indentuie also 
reserved to the settloi power to revoke oi vaiy any of the trusts contained therein. 
There was no surrender of the piopert> in fact to anyone except J P himself in 
hiS cbaiaeter as trustee for himself Tbe donor, howevei, opened an account in 
his books of this property as trust pioperty On the 26tli October 1886 a second 
son, the plaintiff, was horn to J, P whereupon J P being desirous of providing 
for this second son, desired tc lary the teims of the deed of the 7ih of January 
1886 and to lesettle the same sc that Ins two sons should share equally A draft 
deed of declaration of new trusts was accordingly pi spared by J P ’s attomies 
and on the 24th of July* 1887 was tnially sotted and appioved by J P. An 
engrossment was thereupon wade and duly stamped but cm i^mg the engross- 
iaent to J P for Im execution on Jul} 29tb it was font d that owing to an error 
of the Engrossing cleik several pages of it re misdng. Another eigiosswent 
wa^ premred forthwith hut on the same day before the new engrossn ent was ready 
J. P. died* The plaintiff thereupon brought a suit to h|y© it d#ared whether 
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or Tiot tlie deed of 18f^6 was a valid detd and pra^el that the defective execution 
of the second deed mighi be aided by tbe Ooiut and the proMsions of the '•aid 
second deed declared to be ^alid. 

Beld, (1) That the plamtiff wis not time b^ned as against the tinstees from 
bringing the action 

(2) That how ever restricted the gift was in form to J P. it was in effect a gift 
absolute to him for life, and thit eiitiiely urospectiae of the power ot relocation 

(ii) That ill the gifts in the trust setUement made contingent upon N M. dying 
without issue weie bid. 

(4 Thit that poition of the instrument wh*ch pm ported to create a In 
lespect of tom tenths, of the settled piopeity was bad and void, 

(5) That the g ft was bad for want ot contemporaneous delivery of possession, 

(6) That ihib was a case, if evei thei e was a case, in which the Courts might 
act upon thohe principles which hi^e al\\a}s guided the i ourt of Equity m 
England and aid defective execittion ot a power, dcfectiie not through any fault 
on the part ot the person intending to execute it but by reason of an act of (xed, 
and that the uns gned deed o ight to be eife tuated by the Gourl to the extent of 
makii g it binding cn the conscience of the tinstees 

Per Ourttim : — It is only in the event of the tiusts oi some of them being bad 
that the question oi: limitation can iiise Eor if a tiust-deed in its entirety is 
good, then of course effect must be given to it mespectxve of any question of 
lapse of time. 

Wheie what purports to be a tiusi-deed turns out to have been entirely void 
and theiefoie not to have pas^'ed the legal estxte, the position ot those who took 
pos&ession believing themsches to be tiustees but not inlaw leal trustees, iieces* 
saiily assumes the character of possession by trespass and is theit fore fiom its 
inception in law adverse igainst all i he world "Where, howevei, the trust-deed 
m itself IS good and valid to the extent of passing the legal estate but the trusts 
declared are in themselves wholly < i paitiuily had, then tlieie is a resultant trust 
to the aurthor of the trust and the possession ot the tiustees, whatever they 
might think of it and however they might intend to use it for the purpose of 
carrying out the bad tiusts, could not in law be adverse to the 
that is to say, the grantoi. "Widely different is the case of trustees wno obtain 
the legal estate fiom tbe author of the trusts to apply the beneficial uses to speci- 
fi,ed objects which may or maj not be good. For then liom the b-^nginning there 
is always a relition between the author of the tiasts and the trustees in whom his 
conhdence has been reposed and tieieis always tbe legal possibility at least ot 
another relation coming into existenct between them wr ere owing to the failure of 
the declared trusts, there is a resultant trust back to the grantor who from that 
moment becomes in law the cestm-g^iie^trust of the trustees. 

Where it was the intention that there should be an ultimate trust in favour of 
the grantoi it is usual to express that on the face of the deed. A deed so temed 
as upon its veiy face to provide foi the springing hack of the trust fund or a 
pait of it in certain events to the author oi the trust, does create what is at once 
an express and resultant tiust. 

The cuiifent of authority stems to haire set Steadily stgainst the extension of 
section 10 of the Limitation Act to all cases of resultant implied or oonskaetite 
trusts. 

Where the ultimate resultant trust which is to spring hack to the setflo? Ii-H | 
eoniistont with the discharge of thedeclared trust, then it may by loose f 

I ' j 
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language be said to bo ospiost on the face of the deed, but when li;e cxiinctiou or 
failure of ail tlie intended trusts is a condition precedent to tlie resultnnt trusts 
coming into being, then tlie kitei is clearly a tine resuli ani trust and is not 
expioss and never can be express on the face of the deed. 

The answer to the question : "What is the true position when declared trusts 
failed and there is a resultant tmst over to the sei.fclor or his hciis P is to lie found 
in the very eleirentary proposition that the possession o£ the liusloe is aiwavs 
tlia.t of cestui-que- crust, and, thercfoie, howevoi, he inav think or wish to be hold- 
ing as trustee for trusts which have faded in the eye of the law, he is reallv hold- 
ing, when those trusts failed, as trustee for the" settlor. Then the position is 
simply this ; so long as he retains and professes to retain th.e character of . 1 . gcod 
and legal trustee, he is holding the legal estate as stake-holder for two clainmnts, 
the intended beneficiaries of the declared trusts which have failed, and the 
resultant trustee, that is, the settloi. And no length of possession by a trustee 
can be adverse to his cestm-quQ-t'iii&t as soon as that legal person is disetWered and 
ascertained. 

So long as a trustee occupies ihe position of a trustee as soon as declared trusts 
failed and there is a resultant trnst in favour of tlic s(tt] or, the trustee’s posses- 
sion is essentully that of his Gestv/i-que-irust and can onl}^ b© changed into 
adverse possession by a conscions and delibeiale act ; that is to sa}', that "he must 
repudiate all intention of holding tor the resultant ce&tui-que-trusi and he mast 
assert his intention of continuing to apply the tiiist fund to uses which the 
Court has declared or which arc known to him to have failed. Then his posses- 
sion might become adverse to his legal ccstui-que-trust and if that person did not 
take steps within twelve years he might not be able to avail himself, under the 
Indian authorities, of the provisions of section 10 of the Limitation Act. 

Estoppel and res judicata are entirely distinct. Res jtcdiccita precludes a man 
averring the same thing twice over in successive litigations, while estoppel 
prevents him saying one thing at one time and the opposite at another. 

It is consistent with the Mahomedan Law that a Mahomedan may devote his 
property in wahf and yet reserve to himself and his descendants m a very in- 
definite maimer the usufruct of property : Jainahai v. B, 1). Setlina (1910) 3‘I 
Bom. 604, coiisidei cd, 

^ The power of revocation is inherent in the donei of every gift, so that expressing 
it, as IS usually done by English diaftsmen in those 'voluntary settlements, is 
merely surplusage and so far from invalidating the gift as a whole would neces- 
sarily be implied in it were it not expressed. 

Under the Mahomedan Law where a gift is conditioned by a poTver restiicting 
alienation, the gift is absolute and the condition is void. 

A gilt to the donor himself for his life and then over to others could not be 
reconciled with any recognised principle of the Mahomedan Law of gift and must 
necessarily therefore, so far as the remoter donees are concerned, be bad ah initio, 

Jainahai v. ig. Z). SetAna (1910) 34 Bom. 604, followed. 

A vested remainder in the strictest sense of the English words and o> fortiori 
a contingent remainder could not possibly by any stretch of ingenuity be made 
the subject of a valid Mahomedan gift inter rivos consistently with the require- 
ments of the Mahomedan Law on that head and for this very simple reason that 
no man can give possession in jpreesenii of that which may never come into 
possession at ah. It is of the essence of a Mahomedan gift inter vivos that the 
donor should <hve6t himself of the actual possession of the thing given and 
transfer it to ihe^ donee and if ihe donee does not take physical possession of it 
at the time of making the gift, then till he does, the gift is revocable* 
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There is no authority to be f oand anywhere in the Mahomedam Law books them- 
selves for the proposition that a man giving inter ntios may give an estate hist to 
himfeelf and then to A for life and then to B ah&olntely. 


It is undoubtedly a rule of the Mahomedan Law that where a donor makes a 
gift and accepts in exchange something, whether that something be independent of 
or part of the original gift then the rest of the gift is irrevocihle. No gift in fntxm 
can be made by a Mahomedan mter vivos, in Older to validate such a gift there 
must be an actual delivery of seisin to the donee, there must he a transfer of 
possession and that transfer of posse^ssion must he from the donor to the donee. 


While the Mahomedan Law insists that a gift to private person should he free of 
all pious and religious piiiposes, this does not necessarily prohibit the making of 
gift to wakf which may he contained in a deed which makes other gifts at the same 
time to piivate peisons. 

It appears to be the Mahonidan Law that a donor may give his property in 
wakf^ that is to say, appropriate and dedicate the corpus to the service of God, 
while reserving for himself a life interest m the usufiuct. But as in the case of 
gifts to private individuals the Mahomedan Law never contemplated and will not 
allow a merely contingent gilt in w.ikf. This necessarily flows from the jural 
conception of a wak/ which is the immediate appiopriation and consecration^ of 
speoifled property to the service of God and the leservation of the donor's life- 
interest in that property does not in any way clash with that conception for the 
corpus is there and then definitely and finally appropriated to its intended purpose. 

But it IS plainly otheiwise, while the gift is conditioned upon the happening of 
some future uucerlain events. There can, in such circumstances, be no appropria- 
tion synchronizing with the deobiation because should the future events happen it 
is neitte the donor’s intention then nor after the happening of that event that 
the property ever should be appiopriated to the seivice of God* 

It would be passing the limits of the application of the maxim “ TTsm ef 
conventio viviount legew, ” if it were sought to be shown that the Khojas are allowed 
by local nsage to override the Mahomedan Law which prohibits any Moslem from 
disposing of more than one-third of his pioperty by will. 

Oas8Amai,i.t Jairajbhai ». SIR CaRRiKBHOT Bbrahim ... (1911) 80 Bom. 214 


MAHOMEDAN LAW— Act {XV of Wl), Art. m—^U to ream^ 
Uqacy—Leqacy not assented to ly execvtor—Trobate and AM^rmtiafyon 
(V of 1881), sec. 112- Shiahs— WaTcj— Bequest for Qadirwl-khm foad 
Fattlah dinners— Vahd bequest— Cypres ] Article 128 of the second ScMnle of 
the Limitation Act, 1877, applies to a suit where the snhstantial claim is to 
recover a iegaoy, even though not assented to by the executor, and whether or no 
the suit involves the administration of the whole estate. 

A Shiah Mahomedan directed his exeentora by his will to fP®“^ 
income of his property npon the following charitable or religions ybjecte . C) me 
SulSffintJlIccai (2) TbeGaditot TheSfeaS 

(31 A f attiah dinner on the testator s and hiS ^ ^ 

were to celebrate the appointment of Ali as successor of the Prophet. 

Srfdl, that the first two bequests were valid, but the validity of the third 

beguest was doubtful. 

St S 

, 31 All. 186, followed. 
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her-'' ihtj to-tutoi lia*! « ^viv-iv\l i lvu''urr)lo iiiro'it-’O’i 'ti flic hcqi-^'t?t 

by hiM and if bequ'S's i.rd, t-lio Ooni't cuidi-voc ! li • pr.'fnGv<y to 

rdigiovis or cliariiablo ptirposes {iCoo”db'g t * tlii. i ,jjjM d 'cirnio. 

S-vrsnii.M Atjdul ICvus'i. B ai SiFiabt; (1911) do Boin. Ill 

MaTIOMED VX LAW — — Siirvioi’l of ihc lo cxt^- .'tOTf. <i,id 

colmiiii-it)\*tors on tuo pre-nnnit'r s didth ortior — ^^‘o'hata rad 

Ad mi dUl pal 1 071 Ac^ i V of 1 ^Sl), SO .VcMo y.er'-o aiis cam i)('r.''' r.a 1 

Tho right of pro-tM'ptlon uoib-v Mmo.n.'lra’i fji\V‘:0v.‘3 -i ;t- Vv^ piv'-ei:.',) or\ 
death ; bnfc "iirvives to liis e:ieoui(»*s cod adiuiu:''t'‘.is:;'r!s uii.ler sretion ^^9 oi: the 
Probiue and AdminislraiioYi Act (A of iSSl), 

Satstad JXArt lIussAN V. SiTAU\^r Hiitu (ll’-i 1,. SG Bom. 14 4 

— iaiansi instit'*diiin--K!Li! na > dtt<U‘^»ia7. to Darfft^ — Eli/ Id of 

inandf/iment — Jfdrlu^ion f fonrlctt — frcr'/dlnit i c's' inolc'H.orf (f 

the diriction oj the fauridt.'.'] The right ol ii.cn. oT ii vf lig’oiis iusiihvioii 

such as Kh.mga’S attached to Dnrg.ir; is lo be <le.mcd acL-ivdi'ag io jov \adir.g 
usage, that usigo being taken ro/d.-ation of t-:e «l;ivar.oiL of '\}»c , bunder. Even 
in cases v/ncre .ippoinMueias have been Tcg'iiiriy niadie by the luO.ders 
an iiw^uiry into iho ^nag*: goYorning sneli upp'-lntiiLienis jias been cursldorod 
relevant. 

Shah Ovlaiti Tialumtidlo. Sahih v. yfoho n-,Acd Saliu ( IS75) -5 i\lad. 

E. ChiEtid; Sa//ad Aodui'i E'iru'! w S‘\f/ad Z'lia So//fd Ud^ruo IChoiB (ir>SSj 
13 'Bfm\ o5-> ; Snyad Alnhdu'mdd v. Kotteh ^lulo^rpnrdd L. IE 22 L. A, 4, 

referred to. 

IsnMLMn.vr. IVaiUijane Bicav. ,, (1911) ;3'J Bom. 

^lAlXTKXAXGE. ARflEABS OF~-AbV,r,^ rldoa:^/)rm md cil pefusal-E,sl- 
dence In- ‘hcei'-'*'l hiusb • ndi^ family ln<od — JCo.df.'na ui./'i' hep • l‘)r 1 mproj)f'p 
I lO pos(* 

A.V<;c‘ IF ind: b \\y ... .131 

Wiroir — Ci i'd/lt cf iipj P ( 'J -rjldh i iijdiffdi s of tho 

i d'ii - fti'i'i f ^ 077i:h'>d fi'.C. 

o/."- n'Xi'm LdAv ... . . ... :;S^ 

MAJORITY ACT, lALiAX (lA OI ISi'*/;, .-.'ic- "-S— of che nxino?* to 
muke will, 

jSW I fry or Law ... ... ^ _ (322 

MAJUR — l\farine hmirancc — Efeitof'f Mitdirjda\ -Lo-'rl endoy.i xi'Uu 

enforced— Diet ie,i fhdl rijJits of hi^drer nad in Ihohiool'iLi' iio oumc of total 

See lyNLKAyci: ... ... 4^^ 

MAMLATDABS’ COTJBTS ACT, liOAIBAV (UOsL ACT’ IF OE iQOo), sTic. 23- 
Fosmsory eaii--Co!lcctod'i youTre to rtvise-Tho poioeviy can he chcrcued hy 
Assi&ta.it Collector incJirmj€oftIiedhCricf---Land Revc cue Code (Eom. Art V 
of 1S7.9. m. lO.j An Assist-infc Collector, who U placed in chirgc of portions of 
ii distiict under section 10 of the Bomoav Land Bevonue Code (Bombay Act V of 
1879), has the power to exoicise all the poweiri con feiTed upon the C'.dlectorhv 
section 23 of the Bombay Alamlatdar^^' Courts Act (Bombay Act IF of IbOo). 

Keshat y. ,,, (J 911) 36 Bom. 123 

MAXAGEMEST— of females to rruaiaye religious institution. 

See Mahom£I)An Law ... 
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IP rojiGrt^ dedicated to an idol — Decree against manageT-^ExeeuUon 
sale — Purchase ty defendant — 8tdt hy^ succeeding manager to recover possessions^ 
Defendant s possession adverse to the' idol. 

Seelmis ... ... ... ,..135 

MABINE INSUEANOE — Insurable inter est of agent in goods of prindpal-^Effect 
of a Mahajan^ Majur^^ — Local custom token enforced — Duties and rights of 

insurer and policy-holder in case of total loss. 

8ee Insubancb ... ... ,.,'484 

MAYDKHA — Might of way. 

See Himbxj Law .i. ... ... ... 379 

■ y* — Stridhan — Devolution — Daughters som tahc severally and not __ 

jointly. 

See Hindu Law ... ... ... ... ... 424 

MINOE — Capacity to make will* 

See Hindu Law ... ... ... 022 

•'■‘Compromise’ — Sanction of Court 

/S'ee Civil Peoceduee Code ... ... .#. 53 

— — -Extension of time — Decree — Execution — Limitation Act (IX of 1908), 

sec* 9 — Civil Procedure Code (Act V of 1908), sec. 48 . 

See Civil Procedure Code ... ... ... ... 498 

MITAKSHABA’—rJgf^^^ of way. 

See Hindu Law ... 379 

— ^- -^— Stridhan — Devolution — Daughters sons take severally and not 

jointly. 

See Hindu Law ... ... ... ... ... 424 

MORTGAGE — Ahsotute undertaking to execute a mortgage on specified property on 
the happening of a particular contingency — Effect of such undertaking as giving 
a charge over the property on the ocGu7''rence of the contingency. 

/S'ce Company ... ... ... ... ... 564 

— Attestation hy only one witness — Bond Judicially found to he invalid 

and unenforceable — (Government Notification — Retrospective effect — Exemption ' 
of certain districts from the operation of section of the Transfer of Property 
Act (IV of Subsequent suit to enforce the mortgage — Res Judicata — 

Bights vested under decrees not affected. 

See Tbanseee of Property Act (IV of 1882), sec. 69 ... 017 

« ' of forfeiture hy Government ofDeshgat Inam lands in prior , 

mortgage — Payment of assessment to Government hy mortgagee in possession — 

Suit to redeem hg mortgagor — Mortgagee cannot deny mortgagor s title. 

See Eoefeituee ... ... ... ... 539 

Family firm-— Mortgage hy manager — Suit upon the mortgage — 

Dismissal of the suit on the ground that ike estate was not legally represented hy 
the mortgagor on the date of mortgage — Meversal of the decree -Claim based 
upon a mortgage purporting to bind the partners in the firm and the mo^'tgaged 
property. , - ; 

Family Firm ... ... ... mV, 51^ 
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MOPTGAGS— transfer of possession— Bovver sioner getting into possession 
from an alienee of the widoto— Mortgage hy alienee — 8nU for foreclosure— B(^er- 
sioner setting up the plea that ioidow*s’ alienation heyond her life-iime was void — 
Estoppel between mortgagor and moirgagee—A'toppel hinds reversioner— 
Fraotiee* 

JSeeF:siXVD ... ... ..«* ... **• — 3.S5 

■ , 1 Bedeemed mortgagee retaining mortgaged share as trustee for 

mortgagor— JSFotice of assignment hy mortgagor — j)eath of mortgagor before 
registration of transfer to assignee — Validity of trust — Completion of gift — 
Indian Trusts Act {11 of lSS2)i sec. 5. 

See Tsusts Act ... -- “• 3^^ 

Transfer by mortgagee — Bights of the transferee— Redemption — 

Construction of statute— Legi'slatirn e.vposillon— Limitation Acts (XY of 1877 
and IX of Art 134]* The pLmtifFs feiioa iii the year 190r> to ledecin a 
mortgage effected prior to the year 1854 The, loprosentatives-in-title of tlie 
mortgagee, claimmg 1o be absolutely entitled, niortgaotMl the land with possession 
to A m 1894. and hta sold 3iis rights to defendant 5 The suit having hoeri brought 
more than 12 years after the idioaation to A, defendant 5 claimed as against the 
plaintitrs the inteicst of a moitgagce by virtue of his adverse possession under 
Article 134 of the Limitatiou Act (XY of 1877). 

JTeld^ that it was obligatory on the plaintiffs to redeem defendant 5 before they 
could recover possession of the property. 

Yesu Bamji Xafnath v. BaJhrlshna Lakshman (1801) 15 Bom. 583, Mnluji v. 
FakircJiand (1890) 22 JBoni. 225 and Banehandra v. SheiLh MoJddin (1899) 23 
Bom. 614. followed. 

Ahhiram. Gos'wami v. Shyama Chariia Nandi (1009) L. E. 36 I. A. 148 and 
Ishtoar S/iyam Chand Jkir v. Baui Kanai Ghose (1911) 38 Cai, 526^ explained. 

The alteration in tbe language of Article 134 of the Limitation Act (IX of 1908) 
wan a legislative retognition of the sound ness of the view Lint the Aitiole was 
intended to g»’v 0 ])n>tt^< tinn to all tiansfeiees for value including morlgagoos. 

Stuifix. Icwshury 0<7f' L E I'Ml 11.312 and 2Iorg<xn v. London General 
Ouitiihus Com part/ 12 C). B. I). 201. reLjied to. 

Baga.s IlMAitn v. XtriiAinm h'rniuur ... (1911) 36 Bom. 146 

MFEICIPAL COlllXiS^lONRll— .Power to prescribe cc fresh line on either side of 
a street in snhstUiiilon for any line prerdoush/ ^^rescHbed by him — Forcer to 
preserthe a line of the street with the rieio to widening the street— The City of 
Bombay JUunicipul Act (Boni. ActllloflSSS as amended hy xict V of 1906), 

297 (1) (5). 

See Bombay Munkipal Act ... ... 405 

MUXIOIPALITY — Application to Municipality to reconstruct a houses building 
balconies — Fermission notef to rebuild the house— Fer mission to build balconies 
indefinitely delayed^ — Building of balconies — Indefinite delay inconsistent with 
the District Municipal Act {Bom. Act LIT of 1901) — District Municipal Act 
{Bom. Act III of 1901), 96, sub-secs. (2), (3) (a), (4) {a) (in) and 5, 

See District Mui^icipal Act ... ... gl 

Court— Bombay District Municipal Act {Bom. Act III 

<■<^1901), Municipality— Compulsory acquisition of land—Compensa- 

iicm^ArUtration— Decision of District Court— Construction of statutes.'] Xo 

^ appeal lies from the decision of a District Court under clause (3) of section 160 
pi the Bombay District Municipal Act (Bom. Act HI of 1901). 
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Where a statute creates a right not existing at common law and prescribes ^ 
partioiilar remedy for its enforcement, then that remedy alone must be followed. 

Woherlmm^tan New Waterworhs Co. v. Mcmhe^ford (1859) 6 C. B. N. S. 836, 
followed. 

Chtjkilal ViBOHAiTD V, Ahmedabad MauTiciPAiiiTT ... (1911) 36 Bom. 47 

MUNICIPALITY — The City of Bombay Municipal Act (Bom Act III of 1888 
amended by Act V o/1905), wo. 297 (1) (h) — Bowefs of the Municipal Commis- 
sioner to prescribe a fresh line on either side of a street in substitution for any 
lino previously proscribed by him — Bower to piewrihe a Vne of the street with the 
niew to widening the street, sees. 297*'301 — Significance of heading to clauses* 

See Bombay Mukicipal Act ... . . .. 405 

NECESSITY-— La%o--^Widow — AUenaiion-^Bevformance of pilgrimage — 

B eh 0 that of daughter. 

Bee Hikdtj Law ... .** 88 

NEGrLIGENCE — Effect of a hlanh draft which is not addressed to any specific 
hanker — Negligence of customer leading to payment of forged ckegue by hanker — 

Effect of negligence when not the proximate cause of payment. 

See Bajtkeb and Customee .. ... ... 455 

WIBANDMA — Office of hereditary priest — Yajman Vritii. 

Bee Hindu Law ... ... .. * ... ... 94 

NOTICE — Decree — Assignment'— Application for execution — Attachment before 
hearing judgment- dehtoB s objections'--^ Attachment proceeding not merely 
irregular but illegal — Civil Brocedure Code (Act V of 1908), Order XX% 
rule 16. 

See CiviE PiiOCEDUEE Cods «4* 58 

—^Overcrowding of house — Notice to abate the nuisance — Service of notice — 

Owner— ‘Booms in a building let to different tenants — Overcrowding by tenants — 
Notice to the owner — City of Bomhaii Municipal Act (Bom., Act 111 of 18{s8), 
secs. 379, 379A. 

See Bombay Municipae Act 81 

- " ~ Bi incipal and agent — Fraud of agent in withholding information from 

principal — Brincipal not affected by notice to agent in such case. 

See Company ^ ... ... ... 564 

— - — Bedeemed mortgagee retaining mortgaged share as trustee for mo^ tgagor — • 

Notice of assignment by mortgagor-- Death of mortgagor before registration of 
transfer to assignee — Validity of trust — Completion of gift — Indian Trust Act 
(II of m2), sec. b. 

NceTsusTsAoT «*• ... 396 

NUISANCE — Overcrowding of house — Notice to abate the nuisance— Service of notice 
—Owner— ‘Boo^ns in a building let to different tenants— Overcrowding by 
tenants — Notice to the owner — City of Bombay Municipal Act {Bom. Ad III of 
1888), 379, mA. 

See Bombay Municipal Act «•» 81 

OCCUPANCY — Non-payment of assessment — Forfeiture of occupancy^Be^^gremt to t 

fresh occupants— Best oration of holding to original occupant— Collector/ powers 
gf— Bombay Zand Bevenue Code (Bom. Act V of 1879), secs. 56, 214, me# 3% 
62,68. ' ^ 

See Land Bbybnue Code, Bombay ••• f** ^ 91 

, If 1636—9 
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ORAL EVIDENCE — AdmissibilUy of oral evidence to vary the terms oj a written 
instrument — JSnacirnent relating to frocediire — l^etrospecthe effect — Pending 
proceedings — Suit — Appeal — Dehichan Agriculiurists* Relief Act {XVII of 
1879), see. 10-4. 

See Deekhan. Ageicultuetsts’ Relise Act ... 305 


OY'Sj]^OB,OWJ)llSi(y—Roo.ns in a luilding let to different tenants — Over eroicding hy 
tenants — Notice to the owner. 

Bee Bombay ]\Iu:sicipal Act ... ... ... ... 81 


OWNER — Booms in a building let io different tenants — Ocercroicding hy tenants 
— Notice to the owner* 

See Bombay MoifiCEPAL Act • *•« «»• ... 81 

PARTIES, JOINDER OT-~Clvil Procedure Code [Act XII^o/ 18g2), 26. 

See Res Judicata ... ... ... ... 207 


PARTIES — Onxaments — Vnanthorized pledge— Suit against pledgor — Subsequent 
pledge — Recovery of judgment against ;■’* Igfy— ffu against 

pledgee for detention after demand-^ J'‘,i ■■'ji-dicata-— 

Omission to raise an issue suggested h- ' --/Vr'-. ' /■* claiming 

under a person against whom the i^sue ims decUhd after defendant's transaciion — 
Moveable property — Poctrine ^lis xjoiulens not oppllccfUe. 

See Jx^s flimckTX ... ... ... ...189 

■ —^Plaint amended — New defendant and prayers added — No sanction of 

Advocate-Oeneral to auiendments. 

Civil pRucKBuiiE Code .»» ... ... ... 1C8 


Tenant admitting landlord\s title — Amount of rent can he proved by other 

evidence — Admission — Escoppd — Practice, 

Traj^tseee OF PiiopEBar Act ... ... ... ...600 

PARTITION-— — Rights to loell aiid water — Indivisible rights — 
Presumption — Hindu Law. 

See Ili-NDU La^v ... ... ... 275 

- ■ Right of way— Impartible property — Presumption of law — Implied 

reservation of right of loay on partition of estate-^MUahshdra—Mayukka---- 
Hindu Law, 

See Hindu Law ... ... ... ... 37^ 

Suit by a uidow to recover possession of her husband* s share in divided 

family lands after partition hy metes and hounds— Alleged parhtion of a house — 
Dismissal of suit, family lands being found not dlvid>ed — -Subsequent suit by a 
reversioner to recover possession of the house— No res judicata. 

iSee Res Judicata ... ... ... ... ;j [27 

PARTITION, SUIT FOR — Decree awarding shares— Appeal— Death of a sharer 
leaving danht&rs— Decree for partition final— Severance effected hy the decree 
can be displaced only hy a legal demee in appeal.] In a buit for partition the 
first Court passed a decree awarding to the sharers their respective shares. While 
an appeal against the decree was pending, one of the sharers died leaving two 
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dangliters, Therenpon a question Laving arisen as to wHetLer tiie stares of tte 
snr-viving sharers were liable to be increased owing to the death of the sharer 
pending the appeal, 

Held, that the pendency of the undecided appeal did not detract anything from 
the vital ty or the force of the existing decree. Alfchongh the decree was under 
ap eal, it wis not the less a final deciee of a competent Court. The decree, once 
made, theie and then detei mined the legal status or relation of the parties and 
the seveianee of interest so elf ected by the decree at the moment it was pronounced 
could he displaced only by a legal decibion in appeal. 

SaUiaram Mahade}) Dange v. Mari Krishna Mange (1881) 6 Bom. 113, 
explained. 

Mahadev Laxman tJ. Govinb Parasheam (1912) 36 Bom. 650 

PARTITION, SUIT POR — Decree for father ^ 9 personal debt not illegal or immoral 
— Decree io he enforced hy sale in execution of the entire family estate during 
fat}ief*s life-time — Debt antecedent to the institution of the suit^ 

See Hindu Law ... ... ... ... ... 68 

PAUPER— granted to continue suit as a pauper — Order for security for costs — 
Mractice, 

/S'ee Civiii Peocedtjre Code ... ... ... ...415 

PAUPER SUIT — Suit by widow in fornitl pauperis — Death of plaintiff— Bight of 
executor who is not a pauper to continue the suit in formd pauperis — Civil 
Mroeedure Code (Act F of 1908), Order XX XIIL 

See Civiii Feocedurb Code ... ,,, ... ... 279 

PAYMENT INTO GOJJB.T— Money paid into Court for one purpose is not assets 
liable to rateable distnhution. 

See OiTiL PEOGEDtrEB Code ... ... ... 156 

PENAL CODE (ACT XLV OF 1860), secs . 34, 109, m~Forgery—Aleimenf of 

forgery — Abetment hy coyispiracy— Conspiracy at Cambay^ foreign territory — 
Consequent forgery committed in JS'titish India — liial in British India of the 
foreigner who conspired to forge at Cambay and who was in Cambay when the 
forgery was committed in British India — Jurisdictionf} The accused was a 
subject of the Cambay State. He lived there and traded with his business partner 
A. He conspired with A at Cambay and sent A to a professional forger at 
Umreth (a place in British India) with insti notions to instigate the latter to forge 
a valuable security. To facilitate the forgeiy, the accused sent his hhdia hook 
wirh A. In puisuance of A’s instigation tlie forgery was committed at Upareth. 

On these facts, the accused was charged, in a Court in British India, with the 
offence of abetment of foigery under sections 467 and 109 of the Indian Penal 
Code. The trying Judge referred to the High Court the question whether the 
accused, not being a British subject, was amenable to the jurisdiction of his 
Court 

Mleldy that the Court in British India had jurisdiotion to try the accused, for 
the accused’s offence was not wholly completed within Cambay limits, but Ixaving 
been initiated thei’e, was continued and completed within the British territory of 
Umreth, 

Where a foreigner starts the train of his crime in foreign territory, andperfeote 
apd, completes his offence within British limits, he is triable by the British Oopfl ^ 
when found’'Wiihin its jurisdiction, ' 
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See- ion 3 1 of the Iiidijui Code piovidp'^ not c'nly icr jiftbilily to pv.uisli- 

leent bu| also for scbjeciion of a coii-pija lot to tlic jniihCii'oticn of a Court 'tho'ai;’li 
lie cor spires at a piuce bt!\ond. the jori&clietion. 

CaU'eeoji V. Cjjiiotalal Babae ... ... ... (1012) 30 Bom. 521 

3-*E X A1.T V — Zocri, — D'lfa. vU hi pa9jr,2cn t — En hir i red i 'iiti/rt fit — Liic/'r^t ailtvlut'-rl 
in ontlnlpaiion oJJed Co principul---iluief agaluyt p'jnaltu - Cordrifct Act (lY 
qriS72),scc.U. 

/Sec CoA'TRACT Act ... ... ... Ig.i. 

BEyDiXG PliOCEEDlNGS — S^iii — Appeal — Eitcictrnr.it rdailng to procedure — 
BeJchlian Aijneidturufft^ Relief Act [XVIJ of 1S79). yec. 

DizkEiTAx Agbicul'juius'iV Act ... ..,305 

PILGBIM AGE — Lsjed 'iiccesylin — • Widoc: — J licuutuy-t. 

Hi-n nu Law ... .. ... ... 8S 


11 of 1827. Sfc. h^j—Vhadcr in the 'iuofa^sil^ 
Duly fowa-nb client— Winding vp proceedings — VhaOet must rcot rtpresent 
p(xrib^ Kuose rutcr^^sb are cjjiiliofhKjJ] B', the en.-tom oC t*je rnofussi] a pleader 
emplo;^cd hy a pariy to a proceeding before a Gourt is bound faithfully and 
exclusively to sirve Ikat party tlu’ovglioni the whole proceeding. 


ihe plep-dor in^ rlic^ niofnssll is not merely r.n advocate — lie is the conddential 
legal advisei' of ids client a.n«l dt cs lor him those thing? which in The Presidency 
towns are often done by >o 1 ici 1 ot:’. For legal advieo. for the in’o^rention ot ic'e:.ii 
proec.^dings in all tliiir >tigv5S, the client fup ' mis oi. the Tdeadur. This ilfpend( ne’e 
n|akc.s llio po.siiioii of the jileader poenliarly oro’^ous jiiil binds hun to give cxd'i- 
si^o attention to ilie interests of the client tlirougoout anv proceedings in uhich 
ho is engaged. 

Til t^indlr.g iip pi oco' dings, a single pleader ir nst not represent two different 
cicdnoi's whose int ‘Vc-ts .ire known to eoLllicl. 


A picador mn-^D uot r«’Ce7;t a vobdatnania when hj 


3i:A ciieiiL iiiro.>ghoii 


A • 


re nrocerdinii-s. 


Kno'^vs mat lie cannot act kn 


, rccr in aeiLi.c.ri g himsLiu aeviiist charges (>: proLessionai mieoonduefc m<ide 
Cv ''•laj.mais's. iie was nitn uiiiLr tliu diiciidhuriy jurisdiction for 
nuvj^.g liniii. It W.I5. in las b{ haif tiid.1 lilt staiemenU made b\ him 

in < Qioiiic mast bo regaruoa as inning uloii inode bv an accused and wero there- 
lore proicckal. 


EM, ovcrmling the contention, iluit 11m pleader wa^; wrhiiig to tlm* Court as a 
pleiu.er anc. wU'j responsioic as sucli for tlio .'^tauemeirU mads bv him. 

GovEBzs3a:yr Pieapee «. Btuglbuai uay\bhaj (1912) 36 Bom. 606 

PL\JDGi—Ornamen(s—U,iaathonscd pMffe—SuU against tiledaor-S-uheenuent 

affainst pl^dgoi^Non-saiisfactim-SuU against 
pledgee jor detenttmi afier d&niand. 

f)G€ Res Judicata ^ ^ -1^89 

POOyA Ci^^TOy^rENT— COTiio«-,n«nf Code of ]S3a and l%ois~Ownership of land 
%ni 00, la to,ufor,ment—buttpj Oovernmer.it for (fbolment of tenant from premises 
mum cantonment Urntts—PrivaU OKn&rsUp in cantonment, claim to-rPresump- 
ipn oj owner-diip Possession, effect of— Might of G-overnment to resume land. 

See Casstokmext Teoteb 
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POSSESSION — Fraudulent transfer of possession — 'MeveTsioner getting into posses^ 
sion from an alienee of the widow-- Mortgage hg alienee— Suit for foreclosure — 
Meversioner setting up the plea that widow's alienation beyond her Ufe'-ttme was 
void— Estoppel between mortgagor and mortgagee'— Estoppel binds reversion&r — 
JFracUce. 

See Fraud ««« •«« •«« ... 185 

POSSESSORY SUIT — Collector s powersfo revise — The powers can he exercised by 
Assistant Collector in charge ^ the district — Land Revenue Code (Bom, Act Y of 
1879), sec, 10. 

See MamlatDx\rs’ Courts Act, Bombay ... ' ... ... 123 

PRACTICE — Relegation of powers under rules 321 and 323 to the Prothonotary— 

Power of the Protliomtary to deal with applications to give short service of notice 
of motion — Bombay High Court Buies, rules 81, 321 and 323. 

See High Court Rules, Bombay ... ... ... ... 418 

■ — — -Execution of decree^Money lying with Collector— FroMbitory order 

upon Collector by another Court— The executing Court attaching the money in 
execution qf another decree — Payment to the decree^holder —Memedy of the first 
decree- holdf^r at whose instance prohibitory order was issued— ‘Civil Procedure 
Code (Act XIV of 1882), 324^, 272, 286. 

Nee Civil Procedure Code ... ... ... ...51^ 

*— — Fraud — Fraudulent transfer of possession — Beversioner getting into 

possession from an alienee of the widow — Mortgage by alienee — Suit for fore- 
chsure— Reversioner setting up the plea that widow' s alienation beyond her life- 
time was Void — Estoppel between mortgagor and mortgagee — Estoppel binds 
reversioner^ 

Nee Fraud ... ... t*. ... ... 18& 

- ^ ^—Land — Compulsory acquisition — Compensation — Award by .Assistant 

Judge — Appeal to the District Judge— Second appeal — Land Acquisition Act 
{I 0/1894), secs, 6H, 64 — Civil Procedure Code {Act V of 1908), eeoe. 96, 100. 

Nee OiYiL Pbooedure Code ... ... ... ..• 360 

lease exceeding one year — Begistration — Unregistered lease cannot he 

received as evidence— Evidence Act (I o/1872), sec. 91— Oral evidence of the lease 
cannot be given —Tenant admitting landlord' s title — Amount of rent mn be 
proved by other evidence— Pa^ii^ies— Admission' — Estoppel, 

Nee Tbanseer OP Property Act ... BOO 

— --Leave granted to continue suit as a pauper— Civil Procedure Code 

(Act V ofl908)iBek J, Order XXV, rule 1 and Order XXXIII, rule 1. 

Nee Civil Pboobdubi Code ... ... ••• .,, 415 

Preliminary decree — Appeal — Status of agriculturists— The gmstlon:,- ' . 

if not appealed from as preliminary decree cannot he agitated in appial on^- 
merits— Party's duty to ash Court to draw up deoree—Oml Procedure . Code ' : . | 

F <2/1908), see. 97. vl,;:/ 

Nee Civil Procedure Code ••• ••* , 530- ,1-j 

—Procedure — Buie to set aside consent decree I\ A oonseiit deor^e OBoe 

duly obtained cannot be set aside by a rule, but if it is sought to impeach it npou, i 

grounds of fraud, that must be done in a regular suit. Tiie only alternative which 
the law allows is an application for review of Judgment. . 

Fatmabai SoHBAi ... *»• (1911) 36 Bohi. . 
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PEAYEBS — 'Plmnt ammied — Xew defmidaiii and propers added— No sanction 
of Advocate General 1 ) aoiCiidmenU. 

Civil Peocsdu RE Code ... ... ... ... IGS 


PBE-EMPTCON — Malonimedan Ijaio — 'Survloal of the action to e.cpciitors and 
aihniiiistraiors on th^ pre-eMp^or's death — PersonalacLion — pTob<4Q and Adminis- 
traiion Act {V of 18^1), sec, 89 — Actio personalis morilur cum persona, 

/See Mauo^^edan Lxw ... ... ... ... ... 14-j, 

^Personal right— Transfer — Tran far of Tropfrty Act {IV of 

18S2), sec, 6 .] The right ot prc-em])tion ito a ])urolj pjisoiial light which caunot 
bo transferred to anyone except the owner o£ the piopoiLj atleciod tlieioby. 

Jasudin V, Sakharaai Ganesii ... ... (1911) 30 Bom 139 

PRELIMINARY DECREE~^/o/5ej:t — of ^gricidtrrhis — The question if not 
appealed from as preliminarij decree cannot he agdaLd in appeal on noerits — ■ 
Fartfs duty to ash Court to draw up decree —Fraciice cnid procedme — Civil 
Trocedure Code {Act V of 1908), .^ec. 97. 

/See Civil Peoceduee Code ... ... ... ..536 


PRESUMPTION— to well and ivate^^ 
See Hindu Law 


-Indivisible rights — Hindu Law> 


275 


PRESUMPTION OE LAM ' — Rigiif of way — Inpprtihle property — Implied reserva- 
tion of right of way on partition (f estate— MXtahshara'—AIinjiI&ha—ILindn Law. 

See riiNDTJ Law ... ,,, 379 

PRINCIPAL AbiD AGENT — F'}aud of agent in withholding information from 
principal— Frlneipa I not affected hy notice to agent %n such case. 

/SeeCoMPAxNY ... 504 

PROBATE AND ADMINISTRATION ACT (Y 01’ 18SI), seo. S^)-J/ahomed<ni 
Laic-^FrP-einjdioa—Sfftwal if the adion to execut,.r<i and adminii^tmtors on 
the pre-empfofs death — Fetsonal acno/i— Actio poisoualL mo;itLir ciini poisona. 

Nee M iTioArBDAN Law ... .. ... 24^^ 


SEC . 11 2 — Legac y not 


Act (A K of 1877), Ari;. 123. 

Nee Limitation Act ... 

PROCEDURE -— to set aside consent decree.'] A consent decree once duiv 
obtained cannot be set aside by a rule, but if it is sought to impeach it upon 
grounds of fraud, tliat must be done in a regular suit. The only alternative 
which' the law allow’s is an ajiplication for review of judgment. 

Eatmabai ». SOSBAI (1911) 36 Bom. 77 

PBOCLAMATION OB SALl— ..lac/toa sale— Default i,i payttimi of price hv 

in the proclaJtioh of rl 
n! ^ hy plamhjl s widow to recover from the defaulting purchaser 

Me ireature ofstatuteGllItTg to 

fSl«vi‘ast Z', iifS “* 

See Civil Pbooedprb Code ,,, 329 
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PROTHONOTAPY — Delegation of ^ow&ii's under rules 321 and 823' to the 
Drotkonotarg — Power of the Prothonotarg to deal with a^gdications to give short 
service of notice of motion--Bomhag High Court Buies, rules 81, 321 
and 323. 

Bee High Couet Rttebs, Bombay ... ... ... 418 

PROVINCIAL SMALL CAUSES COURTS ACT (IX OF 1887), Sch. II, cb. 85, 
foUB-CB. if)— Threat to a&sauU--'^^ Injmy to the person^^ — Exemption from the 
cognizance of the Comt of Small Causes'} A suit io recover damages from the 
deieodant who ran after the plaintiff with a shoe m hand threatening to beat him 
and using abusive language, but did not actually touch the plaintitPs person, is 
a suit for “ injury to the person ” within the meaning of clause 85, sub-clause {1) 
of the second schedule of the Provincial Sm^ll Gauses'Courts Act {IX of 1887) and 
Is not within the cognizance of the Small Cause Court, 

Govihd Balkbishka V. Pandtjeang Yibayak ... (1912) 36 Bom, -^43 

RATE AB LE DISTRIBUTIO N — Decree — Exeeuiion — Attachment — Application for 
execution without issuing attachme^it— Satisfaction of the attaching judgmf^nt'* 
creditor's deciee hg payment inio Court — Withdrawal of attachment — Older hg 
Court for rateable distribution and further sale — Order illegal — Moneg paid 
into Court for one purpose is not assets liable to rateable dutr%hwtion» 

See Civil Peoceduee Code ... ... ... 156 

Alteration of 

See San AD, Consteuction oe ••• •»» »*. 639 

RECTIFICATION OF REGISTER— in the revenue register — Misunder-- 
standing of an order— Oversight — tlatural justice — Land Bevenue Code 
(Bom. Act V 0/1879), secs. 109, 197.] Where an entry in the revenue register 
was due to a misunderstanding of a certain order, 

jffcldj that the cause of the error being of the same nature as ‘ ovei sight ’falling 
within the description of errors in section 109 of the Land Revenue Code (Bom. 

Act V of 1879), the rectification of the register, so as to hnng it^in accord with 
the Older after hearing both paities, was not contiaiy to natural justice. It was 
a case in which the revenue officer concerned was authorized under section 
197 ot the said Code to dispense with any judicial or quasi-jadicial inquiry. 

Wasubev Lak&hman v, Govind Mahabev ... ... (1911) 36 Bom. 315 

REDEMPTION — Alorigage— Transfer by mortgagee— Bights of the tranrferee— 
Const ruition of statute — Legislative exponiion — Limitation Acts {XV of 1877 
and 2X of 1908), Ark 134 

See Limitation Act ... ... ... ... .a, 146 

REGISTRATION — Ag>'eement that shares were not to he paid unless dividend was 
given. 

See Indian Companies’ Act ... ... ... « . 857 

Lease exceeding one year— Unregistered lease cannot he received 

as evidence — Transfer of Property Act (IV of 1882), sec. 107. 

Teanspeb oe Peopebty Act ... ... 500 

Bedeemed mortgagee retaining mortgaged share as trustee for 

mortgagor— Wotue of assignment hy mortgagor^JDeath of mortgagor before 
registration of transfer to assignee— Validity of trust-^ Completion of g^^^ t 
Indian Trusts Act (II of 1882 j, sec* 6. j 

Bm Tbcsts Act .*• 
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EELIGIOXJS IXSTITUTIOJST — attacJizd io Darga — Bight of riianagemeni 
— Exchision offemolos — Bi'evailing usage ---UscLge as indication of the direction 
of the founder — Maliomedan Law, 

See Mahomedan La-w ... ... ... ... 308 


BES JUDIQATA — Civil Procedure Code {^Act V o/^lv-'OR), sec. 11 — Consent decree 
amounts to res juJicatHi — Consent decree heiween ‘])redeoe'^sors-in4itle of parlies 
in suit — Injunction granted in former .mil — Eos judicata and csto 2 )pd dis- 
tinguished.^ A. consent decrc‘e has to all i7itents and pnrpo^e< Llie same eltecfc as 
res judicata as a decree passed per invUu.n and tins notwllhstandin^^ ihe 
words in section 11 of the Civil Procedure Code “ has Leen heard and finally 
decided.'’ 


re South American and Meaican Comjgang [IS95] 1 Cb. 37, followed. 

A consent deereo come to between the p* edecessoi s-in-intcrest of the present 
parties touching matters now substantially and diiootly in issue betweeu them is 
res judicata. 

Bes judicata ousts the jurisdiction of the I'ourt while estoppel does no more 
than shut the mouth of a party. Estoppel never means anUliing more than that 
a person shall not be allowed to say one thing at one time and the O[)[)osite of it 
at another time ; whUe res jullcata means nothing more than that a person shall 
not be beard to sa}' the same thing twice over. 

Bhaisiianxeb. Xas^abhai V. Moearji Kesha vji & Co. (1911) 3o Bom. 283 

Giidl Procedure Code {Act P o/*EH)8), see* 11 — Co plaiatif res 

judicata as^ leUo&en—Chil Procedure Code {Act XIV of 1882), sec. 2 > —Joinder 
of parimfi The pLiimdl D and Ins step-motboi H (d( 3 feiidant) brimght a suit 
against C to recover po^se^^sioii of eerlaiii ormunenls which formed part of the 
esiato of M, tim father of Band husband of E. It was hold by tho Court of 
first instancoi hat B was ontilled ro the ornaments, because they were h^rsiridhan ; 
but the appellate Oouit held that she was entbled to them not because they were 
her stridkan, but because she was the absohue ownci* of the property. B then 
pued It for a declaration that ho, as son and heir to M, vas onliilcd to h:»]d the 
cicciye. ^r/ic dofLiidaiit ni reply contended inter alia that tlie «:iut was barred by 
m judicata 


Beldf that ihe bar of res judicata did not apply, inasmuch as there ivas no final 
adjudication as between 11 and D, and in the fii^t suit it was a matter of no con- 
seqiienco to the defendant theiein foi tho purposes of the relief to be orivon ao^aiust 
him whelher E sneceoded or wbotiier B succeeded. 

judicata as botwooa co-plniutiffs must have been 
essential for the purpose of giving lelief against the defendants. 

Bamchandra Namyan v, Narayan Alahadeo (IS86) 11 Bom. 21 <J, followed. 


Ihe Court: ought not to hola a f)Omt to be res judicata unless it is clear from the 
ploa.dings and the findings in tho previous suit. Ko Gcurt ought to infer res 
juimata by meio arguments from a judgment in apmvious suit 
Attorney- G-en oral for Trinidad 
followed. 


and Tobago v. Briche [1893] A. C. 518, 


E,trKHMiJ!(rx V. PnoKDO Maiiadu 


-Consent decree— Lands— Tenants-in-common 


iiyU) 36 Boni. 207 
paying 


^ ^^^■r^e—LAJjnas—jL^nants-in-comrnon va'uina lanit 

to GoUrnmera-lMr.ds do not tlorehy heeom infaHMl-Gof 
of Court— Civil Procedure Co le {Act XIV of 1882), 

See , Oivin Peoohdtjeb Code 
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EJES JUDICATA — Mortgage bond — Attestation hf onl^ one witness — Bond 
judicially found to he invalid and un&nforceable — Government Notification’^ 
Eetro^jpeetive eject — Exemption of certain Districts from the operation of 
sec* of the Transfer of Property Act {IV of 1882) — Suhsefmnt ^suit to 
enforce the mortgage^Eiglits vested under decrees not affected. 

See Transish of Profeiity Act (IV of 1882), sbcj. 59 eiT" 

— —^^Ornaments — JJnautlhorwed Fledge — Suit against pledgor — Sul-^ 

sequent pledge — Eecovery of Judgment against pledgor — Non^satisfaction’--- 
Suit against pledgee for detention after demand — Tortfeasors — Judgment not 
res ■judicata — Omission to raise an issue suggested hy defendant — Defendant not 
cl aimiotg under a person against whom the issue was decided after defendants 
transaction — Moveable property — Doctrine of lis pendens not applicable — 
FaHg and privy 1 Plaintiff brought a suit, No. 159 of 1897, against M to obtain 
a declatation that M was not adopted by plaintiff *s step-mother and that she 
(the plaintiff) was the owner of the property in suit as the heir of her father and 
to obtain possession. The cause of action was laid in March 1897. The property 
in suit included ornaments of consideiahle value which M had pledged with his 
creditor. After the filing of the suit M redeemed the ornaments and again 
pledged them with G with the exception of two which had already been pledged 
with G. The plaintiff recovered judgment against M but it was not satisfied. 

The plaintiff then brought the present suit, No. 66- of 1908, against G as pledgee 
of the ornaments from an unauthoiized pledgor for detention of the ornaments 
after demand on or about the 11th August 1907. The defendant G answered 
that the judgment in the suit of 1897 was a bar to the present suit on the ground 
that the pledgor and the pledgee weie* joint toil -feasors and the matter had parsed 
into res :}udicaia^ At the hearing of the suit the defendant wanted the Court to 
raise an issue as to whether M was not the validly adopted son, but the Court 
refused to fiame the is'^ue and admitted the judgment in the suit of 1897 jCwhich 
had decided the issue in the negative) in evidence on the ground inter alia that 
the defendanty who was IVPs pleader in ihat suit, was a privy to It.^ The Conxt 
over- "uled the defendant’s plea of res judicata and allowed the plaintiff’s claim for 
the recoveiy of the ornaments oi their value. 

Mel I, on appeal by the defendant, that the defendant’s plea of res judicata 
could not stand. The cause of action in the second suit must he precisely the 
same a 5 the caus^ of action in the first suit in order to make the^udgment in the 
first suit a bar to proceedings in the second suit. 

Meld, further, that it was an error not to raise an issue (as to whether M was ^ 
not the validly adopted son and to admit the judgment in the former suit in 
evidence on the ground that the defendant was a privy to it. The judgment m 
the former suit was subsequent to the pledge and the defendant did not claim 
under a person against v^hom the issue of adoption bad been at the time of the 
pledm finally beard and detei mined. The fact that the former suit was pending 
at the time of the pledge of the ornaments could not prejudicethe defendant oti ’ 
the issue of res judicata, for the doctrine of Us pendens did not apply to mow- 
able property. The defendant was, therefore, not a privy of M and was not 
bound by that judgment * 

Meld, also, that the judgment in the previous case was irrelevant to prove thaf 
M had got possession of the ornaments by means of fraud. m 

Oovii^ri) Baba Gxjrjae v, Juibai Sahbb ... (1911) 

Settlement -Suit aflef-lorn ^nto set ^mde 

IHffermee between estnppd and les judicata.] Estoppd^^aud W y 

gli&ely different. jitHeaia precludes a mw arerring thu sajue 
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over in successive litigations, wjiilo estoppel prevents him saying one thing at one 
time and the opposite at another. 

Cassamallt Jaibajbhai z\ Sie CuKiiiMiUioY EiJEAHm ... (1911) 36 Bom. 214 

ItES JUDICATA — Suio hy a vndow to recovc'/' possessio^i of her JiushanO’s share 
in divided lands after partiiioii hy metes and hotmds — x\Utged p-\rtition 

of a house — DistnUsal of suit, family lands heiihcj found not divided — Suhs-'.vient 
suit hy a reversioner to recover possession ofilie house — No res jadiceta.] There 
^vere two hrofchers, Kishorbhai and Desaiohai. KisUoihhai died leaving him sur- 
viving his widow Bai Kanhu, a daughter Bai Divali, and brother Desaihlni. 
Subsequently Desalhhai died leaving hehincl him his daughter’s son iMuljiLhai. 

In 1884 Bai Kanku brought a suit against Ituljibhai to recover possession of liov 
husband’s shave in divided family lands afttu- partition by metes and bounds. 

She alleged that the house in which she lived had fallen to lioj' husband's share at 
partition. It was found that the faiuih' lanth were not divided and the suit was 
dismissed. Bai Ivanku died in 1907. " Tn the yctir 1908 thv^ plain tiO*, who was 
the nearest heir of Kishorbhai, brought the present suit against llnljibiiai to 
recover possession of the house. A question ha^ullg arisen as to whether the find- 
ing in the suit of 1884 with respect to family lands operated as res judicota with 
respect to the house. 

JBLeld^ that the decision in the suit of 1881 did not oar the present suit. 

IVluijriaiiAi Naebheeam V . Patel Lakiistidas ... (1911) 36 Bom. 127 

Suit to recover interest on mortgage 7 )ioney-'Av)ard of interest 

on a certain prlnnpal sum — ^uU for foreclosure— Finding gs to 'principal 
amourd in the first is not I'os judicata m the second suit — 'De\l&han" Agrical- 
iurists^ Belif Act (JKVIIof 1S70)'— Civil Frocedm'c Code [Act F of 1%S), 
sec, 11. 


Eee Civil Peocedure Cole ... ... 548 

RESUMPTION — hy Government of Deshgat Inam lands— Efcci of 
forfcit'iire on prior mortgage l*‘xynicn.t of asse^isment to Government hy nio'^tgagce 
in possession Suit to redeem hy mortgagor — Jlorig igee C\i>\,not deny mortgagor s 
title- 

k^ec foiiPEiTrjEE ... ... ... 5j>(j 


of oc.c a pa\.cy hy Government, under a Icahula y at— Conditio \b 
as to resumpitonjor Cover r merit pm poses, that is, for Failirayond other pvr^- 
poses-gEale hy Govcrmicut- Construction of the condition— Goveni:uenff full 
proprietors. 

See 


438 


~ g—Big.ft of Goce^ Tenure— Cantonment Code of 

ISoG aneZ l^o{}—Ow/itrship m land tn Foona Cantonmevt—Suit hy Govcrnmry\t 
for ejectment oj tenant from yreimses within ranfoiorncni limits— Prhafo owner- 
ship %n cantonioievty claim to—Presumpnon of owners kixJ— Posse st^ion, effect of. 

See Ca]s'to-VMEnt Ttixuee 

*" '** ... 

SEVERS tranfftr vf 2>°’-session—BeverHover qeitina into 
$o^mon from an alienee of the -widow- MoHcaqe hy ahenee-. Suit For for^- 
clgure-S^verstoir^ sethny wp the -plea that widows alienatioa heyovd her tiu, 

itTiie was void 'JLsiojfpeX hetuceen nmi ry.j ^ 

reversioner — Pra c lice. 


mortgagor and mortgagee— Estop pd binds 


See Peaud 


w.. 185 
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BEYISIONAL JURISDICTION, APPLICATION mn^-R-Award-Decree 
framed upon a^mf-^pjal-Beoreo set aside-Orounds-Jurisdiotion-Civil 
Frocedure Code {Aat r of 19 QS), sec. 115 . 

See Civil Procedukb Code 

**» 

REVOCATION OF GirS—Scfrisiered deed of gift— Bight of revocation not resem- 
edhy the donor— Ixtle of tU donee— Challenge hy a third party having no 
tl,tle—OontraotAct{IXofl^ltS),sec.\^. ^ 

See CoNTjiAC'i! Act 

of law-implied reservation 

of right of way onparhhon of estate- Mitakshara.— May uhha— Hindu Law. 

See Hindu Law 

, %«* 

BAliE-TLEBD— Agreement by defendants 1 and 2 to sell pfopertylto plaintiff— Sub- 
Sequent sde by the same defendants to defendants 3 and i-Suit L the plaintiff 
for an ord^ to execute a register f sale-deed and for possessiou-Burden of 

Z^iltfiwSitr^tL " P>trchasers for value and 

See Agbeement to sell •«« 

*•* *•* 

SANAD, CONSTIWOTION OB— Grant creating title of Bag ah of Feurin 1862— 
MeaniM of Lamds aUachedto Feur”— Whether confined to lands in Satara 

where Feur is situated, or extended to other lands in Bombay Presidency Use 

^contem^poranea expositio in interpretation of documents— JaqUr, nature of 
tenure— Aaranjam—Inam—Yatan—Haqq— Nature of evidence in interpreting 
do^^mnis^AU^ation of ve&0Tds:\ The plaintiS and the defenda^ were 
brotheijS, descendants of the Bhonsle family (Eajahs of Nagpur) whose possessions 
lapsed to the British Government in 1853. The object of the suit was to have it 
declared that the whole of the property m dispute (all situated in the Bombay 
Presidency) belonged to the two brothers in equal shares. The elder brother the 
defendant (appellant) was Eajah of Deiir, and his defence was that he had succe- 
?r,r suit under the law of primogeniture, as an appanage to the 

title or Kajah conferred on him by a sanad issued by the Governor General Lord 
Canning in 1863. The question depended mainly on the construction of that 
sanad, m which the expression “lands attached to Beur/’ had been interpreted hr 
the Courts in India as giving to the defendant only lands in the district of Satara 
m which Leur is situated, the rest of the lands being declared to be partible 
between the two brothers. 


Sf eld hy the Judicial Committee (reversing those decisions) that on the true 
construction of the sanad, a construction indicated by the history of the family 
and the other documentary evidence in the case, considered on the principle of 
eonUrmoranea expositio as a guide to its interpretation, the defendant was 
entitled to the whole of the property in the Bombay Presidency, and not only to 
that ih Satiiraj as an appanage to the title. 

This Was to be inferred from the official documents for 50 years the languab-e 
^ed m of them being applicable to the possessions of the Baiahs in tie 
Pombay Presidency as a whole ; from the intention of the Government to make 
suiUble provision for the newly created title, and enable the holder to support it 
with becoming dignity which he cnuld not do if less were given; and from 
facts, as gathered from di cuments, that the Eajahs (of Nagpur) had properties 
Provinces as well as in the Bombay Presidency, and the footing on 
which the Government had all along proceeded during a long period was to allot 
the latter as an appanage to the title, and the former to be partiidoned amonsr the^' 
younger sons, which was done in 1887, 1893 and 1899. - ' ' ■ 
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As <0 tlie lorinrc on wlii/ii tlio lamis Vv'oi’<' liold, tlie ^vho’o oC Gr' i.,r.cr^ lirovion^ 
to the re-gi’aiit in 1862 '^cre '’iaghiv’* lands iinplvinir no gruit of Gie "’Oil, ]jv[ a 
porson.d gi\ru. of tbo rovonues to the irr.inLoe. A gr.-iu; i.-F su-jh wis 

porsonah not liereditai'v. and ms-nnahio at p’-za-^mv, giMiii l)ci.'''jr nor^onid, 

and tompoiaiy, t.lie land.-^ wore neoessanly iiiipai r.l>:o. The i’np,iVi'i>:lify ,:nd 
unity wlrch attaclv'd ’0 por^o’nil s'M*v.h‘0 w.is r. rG.doT t*), but oo’ni'.'.’n- 

was distinct irora, the idea of succ*os'’h»i Ik fon o of w to . he imp i'do lands : 
thej’, rhoroforo. conhl noche dccitlcd to ho -iiihiocti lo lIoj nuQ of pi’'*'iogonitii!‘c-. 

The jMaratha cciulTalont foi- j.jghlr’’ ‘‘ s iranj.ini wkLcii oome in r .ui?^c 
of time to be applied to the lands. ** Saranpnn was not coullno 1 to uio Inuls in 
Saiar.i. as held by the lower Courts. The terms s.jr.in js.ni,"’ imd “ iiiani ivero 
not muluall}" oxolu^ive. ‘‘luam ” was a t^ vm of j'iiore go^nu’'', ^iguMieaiseo <'«]i[)ii. 
cable to a Governmei.t grant as a whodo. Bigli^s in the ly ihcv.iLruy wore 

dealt with .eomprohensii-ely, and as cavei-ecl nor by one nanio, but by all or at 
lea,st inany of the names appli'^able to land and levenue r ghts as innm/’ 
“saraniara/* “ vaiau/* boqij, Ac. Tbo aignmeiit to tbe enVet that tlie tuiara 
property, ami that alone, 'A as treated as “isarani-iin,” while the other properties 
were tliro'ighoiit treated as ‘‘ inam,’* was conraaiy to what were adinbuid to luvo 
bseu the o'^iginal entries in the Goilcciorhs books^ A'o reliance. Iberefove, couLl be 
plical on such a denomination of those lands- 

The original state of tbe recoids Lefiu’e tbe so-called “ corrections ” were made, 
and not with tbe donbttul and unexplained into di neat loi's ami uT-crations. w.is 
tbit to which a Court of law should bav^e looked as evidc-nt’e. Too I'ostr cted, an 
application bad been made by the Courts below of tbe term L:ie lands altacbc-d 
to Ecu r,” winch their Lcrddiips were of opinion extended to the \\ hole of the 
lands in suit, which was consequeuily dismis>ed. 

IlAanojiEAo Saheb Lakshmakr^o Saheb (1912) 3G Bom. C30 

SAXCTIOX— auiguc/ed — New d'fcnoanf arid prayen^ adJel-^Xo s^uotion of 
AdriocaU-G-eneral to amendments ---Civil Procedure Code iAi't V o/ 19CS), 
sec, 92. 


Sec CiTiL pBoarnuEr. Code ... 1G8 

SAXCTIOX OF COUin^~J//;2o/'--Cow/;ro;?^?>c, 

See Civil pjtocuDtF.E Oooi«i ... ... ... 53 

SABAXJAilf — Xuiure of evidence in interpretinej doctimewU, 

See Sanau, Cox.-: kuctiojs- or ... ... ,,, G;J9 

SCJIOLARSrifP— 7Wc?4Z.^icW5:J'-~-.SoW/’ce,y 0 / incouie—Agriculh re — SAo7ru‘.^/iip or 
't^ef'G.ved by a student not ineo^ne fro, n n >n-aj-v.cvM^ir d S)icrce 9 — 
De^kkctn A(jrljiclticrist9* Belief Act {XVII of 1879), sec. 2. 

See Bekehax Agbigulturists' RrLiir Act ... ... 190 

SECOND appeal — Suit to obtain a declaration as adopted sQ'^ audio -s^abUsh 
Hile to property --S'pecialj iinsdilion of iJte I'lrst Qiass Suhordinoie Judge — 
Appeal to the plsfrict Court— Retain of the me norandam of ajpcol frr p< e'sent- 
at toil to the High Court 

See Cocsx-Fees Act (VII or 1870), sec. 17 ... ... 628 

SEOflRITY POS COSTS — Leave granted to continve suit as a 'pOAtper — Ivrcilre 
•—Civil Frocedure Code {Act V of 19''S), Sch. /, Order XXV, rule i and Order 
XXXIII^ rule 1. 

See Ctvix Procedtjee Coes 


415 
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290 


557 


Si r rLjiMRNT-X/i^?® llahomedan-SHtlw- hmmlftruHee-No delivery of possee- 
non—Son horn after setthmeni — FoiOir of settlor to revoke seUlemed—li.itlM^e 
tntenhon not carried ovi omng to settlor'’ s death-Fower of Golrf to aid defeetm 

,96C 10 ^hQsuding trusS buck to sMor-^Ad'oersc tio^cfxtQiny) 

indotLfdrl^^’’ T-taU ofwakf contained in deed fontain- 

Ws£/of.'^^ ^ Zato-Iiegistration- 

Khoja AI4HOMSDA3S-S 2* 

SETTLEMENT AN:) SUEYEY, 

See SuRTEY AND Settlisieni? Act 

a?e«io/ the Company to take 

See Indian Goiiyanies’ Act 

SHARES, TRANSFER OF-r»o claimants to shares Ucei^dim in ZieoftkZ 

party- Priority of title— irhen it prevails. ^ ^ ' 

See Company 

*"* **• ••• •*» 434 

SHIAHS Law-Walf-Sciaost for GaiU-nl-khum feast- FaW ah 
d%7incrs-^Valid hequest-^Qt-^^^xoi^n 

See Limitation Act ... 

Ill 

SKl^^?ANA--TfusiforpM reUgious purpose-- EJectmc}^^ of trespassers from 

— Jurisdiction--^ Civil I^roeedure Code (Act XIV of 
xooja), secs 509. ^ 

See CiYiL Procedure Code ... 

SMALL CAUSES QOlIW--JiirisdicUon--T/irecU to assault— In/ ury to ike mrsord^ 

—I ronncial Small Causes Courts Act {IX of 187/). Sch. II, cL 55, suh-cl (/). 

See Pboyinoial Small Causes Courts Act . . 

* »*4» 

SPECIIIO KELIEP ACT (I OP 1877), ssa 18 — Attachment of lands — Tmnsfifr of 
exectition proceedings to QolUctor-— Letting out hy QoUeetor— Cesser of Collector's 
powers— Sale hy the owner of his interest—Sale elective in favour of thft 
purchaser— Civil Frocedure Code (^Act XI F of 1882), sec. B25A. 


29 


443 


See CiYiL Procedure Code 


... 510 


STATUTE-~Ci^m'^^r^^o^^o?^,] Where a statute creates a right not existing at common 
law and prescribes a particular remedy for its enforce raeiit, then that remedY a'one 
must be followed. - 

Chunilal Virchand'i?. Ahmedabad Municipality (igu) 36, Bom. 47 - 

CONSTRUCTION' Legislative exposition— Limitation Acts (XV 

of 1877 and IX of 1908), Art. 184. ^ ' 

xS'ce Limitation Act ,** ... ... ' a.a46 

BllWEAip— Agriculturist— Sources of income— -Agrlcidture— Scholarship or dlpend 

received hy a student is not income from non-agriciUturaZ sources— Lehkhan , , ' 
Agriculturistf Belief Act {XVII of 187^), seo.%. 1 

/S'ee Dekkhan Aobioultubists’ Beliee Act ... .m ' 
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STEEST— of^ ihe Municipal Gornmissimer to presmhle a fresh line on 
eMer side of a street in suhstitution for any line pievio?i4y prescribed by him— 
Jroivcr to prcstrtdoe Oj line of the street with the view to widening the street 

/S'tic Bomb ix Municipal Act ... . ... ^tOo 

STPJDHAJSi— Z)ecca,?c£? Hindu maiden — Competing heirs— Fa Giers sister— Fathers 
Ilndw^Zaw degrees removed,— F reference to father s sister— 

See Htntuu Law . , ... 

FevoUUon—MftahHiara—Mayulcha— daughter's sons take ^severally 
and not gointfy—Ccparcen(^if— Bane of coparcenary— Ohstrycted and 

imobsb'ucted suceessioyi—E.stabe by partition— Estate by birth— Davada— 
itikhia Intet pretati on — Self~acq nired property — B mdii haio. 

See Hindu Law ... ... ^24 

SUCCESSION— Law—V,jawliara Mapihria—8tej}-i>ister~Paternal iinch— 
Eriority^ 

Hindu Law ... ... ... 220 

— ^Stiidhan deceased Jlindu maMen— Competing heirs— Fathers 
sjste)— Father s male gotraja sapmdas five or six degrees removed -Ereference to 
father s sister — Hindu Laio^ 

See Hindu Law ... ... ... 

SUCCESSION CBETIFIOATE (VII OF 1839), secs. 2^ 20-OhU 
Frocedu) e Code (Act V of 1908), sec. 08 — Succession ceydif cate— Condition of 
security— ApgcaJj^ An order granting a succession certiiloato accompanied by a 
condition, that security should be given is appealable. 

An order directing that a certificate should not be granted unless security is 
furniphed is not appealable. 

Fai devkore v. Lalchand Jivandas (iS94) 10 Bom. 700, explained. 

Bai Nandkobd V SUA Maganlal VabajbhuivIiandas ... (1911) 36 Bom. 2/2 

SUMMARY OEi^S—hitcrest in immoveable property —Limitation Act (XFo/1877), 

Aft. 144 


See Limitation Act 

SUMMARY DISMI'^SAL — Appeal — Lower appellate 
necessary. 

See Civil Procedure Code 

SURETY BOFd— Suit— decree— Exeetdion—AppeaL 
/SVe Decree 


... 174 

Court — Judgment not 

• ••• ... Ill 

... 42 


SURVEY AND SETTLEMENT AOT (BOM. ACT I OF 1865), secs. 25, 28, 37, 38— 
Land Bovenue Code (Bom. Act Y of 1879), secs, 102, li)6—EAoU village in Kolala 
Bistnet—burvey and seltlement—Inirodtieiion of " sanctioned ” settlement— 
“Imd or guaromteed"— Expiration of tie period of “ sanctioned” settlement— 
Continwanee of the terms oftU “ sanctioned ” settlement after the expiration of the 
period as still being sanctioned J A (^[iiestion having arisen as to whether under 
the settlement of the khoti village in suit, which was sanctioned in 1863 and 
introduced m 1865 s^ubjeefc to all the provisions of the Survey and Settlement Act 
^om. Act I of 1835), and theieaffcer for a dsed period of twenty-seven years, the 
Government was entitled on the expiration of the said period of twenty-seven years 
to insist upon the terms imposed upon the IChot as between him and his tenants 
under the settlement as still being sanctioned. 
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Seldi that in 1892 wKon fLa -fivaA • i T 

introduced in 1865 came to an ptirl « P®iiod of the settlement sanction ^ 
under section 88 of the sZllT^ ^^.^oh had 


deemed to have been tlien and *’'® ®®<>tlem6at itse/f 

within its rights in insistm^n [h^KLr®'^®”^ 

Kabulayat of that year. ^ asoeptmg certain clause ki the 

SEoaBtAKr OF State foe Iwota . c 

^TPT.^._n A,,.,.., . Aba„... . 


TEMPLE-Froper^yM,eaMfo an Uol-n. ®®“' 280 

Purchase defendant — Saif hn o,. 0^7 

~ycr dZecoZ^TesfolZ 

See Idol 

TEN“AFTS—- jgoomy In a huildina Ipf /a th-cp ^ *** *•* 

muoe to the owner.- ^ He^-ent tenmU -Overcrowding ly tenants- 

See Bombay Mtjsioipai, Act 

TENANTS-IN-OOMMON— Pawweai , , ”’ ■" ”• ■•• 81 

A> not thereby become impad^bte. ^ Gtovemmeni- Lands 

See Civil Peooedtjee Code 

See Bombay Impbovbment Act 

TITLE OF DONEE--<74aWe«(7e iy ff /;• ^ ' ’" '" —203 

See Coxteact Act 

title, PRIOEITY OF—L /•, "' . "' ’" ■■■ — 87 

standing in name of tlwrd'pZTyf company-Two elaimanU to shares 

Co:KDA3sry 

outran fer t^ assigneZ ''' 

See Teitsts Act ... , 

'EA.NSFBR OP PEOPERTV AfTi rrir ,->1-, ' ”* —396 ft 

ngU-Tranefr. (lY OP 18S2). sec ^-:Pre-emptior,-Persond 

See UoxiEicT of Sale H 

proeeulinlTZl^Z^^ ^-^AUachment of land^t-^ ‘ ^ 
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pliuxitiff, i-liereupori, applic'd that tho proporty shoalrl bo sold Miojcoc to his 
Tiiortgapfo lien. The Court ve-jeeled the phuniir '’3 applioaiioi! ou Llio ground that 
tin: jjfif'i’tgige bo’^fl iuvalkl aud^^ol enforceable becav-M 3 it w.js atnas.,ocl by only 
ouc vs'itncts and not by hvo as reunlrcd by section 5;) oE Tlie Tiansfor i-f Proporiy 
Ac*i 'TV of Tlio pleintllT, thereupo'^, brought a snir, in Uu* 1905 for a 

dech ration tint bis niorigage bfiicl was va.ivl and op'^rative accn/diiig t') law and, 
iherofore, cnforcoahie. 'fha .vnit cariii- up in second appeal to rlie Lligh Cv>urt 
'\^blcll, on the 14 th Augiist 1008, ^■llallv uondod Ihet fLe ])laii'airr=: in-'ilgig*o v/as 
void and, thenioiv. ihotKwasivc under section 50 of the Tcati'^for of l\-o]/crty Act 
(IT of ISSd) In tho uic-anwhilc, on the dltli fluno ]9c8. tlio Oo/orniiioiLt of 
Eombav issued a noi ideation exeiioptiug corialn dibtvicls inc’udisig the Poona 
District in vrlikdi the niorigagcd pvojioitv was s’tu ji:?, from tin, operation of .sec- 
tion 50 of the Transfer of Propeity Act (i V (;f IStii?). I'he iiotilic.aliou was given 
a retrospective eUcvt from the 3 st daumi/r l? 0 .*b Oti tlie siroigtli of the sa.id 
notisication i ho plaint iif applied to tlio 1 ! !gh (‘our;, for re vie v.’ ol jiidgmont and 
his applicatkoi l)eing rejecl-'d, he, in the year 1010 , Instiindod rdio presout suit io 
cnfoTCO hC mortg.uc and h.'wli tho lower C‘)Urfs reje^la.l the claim on tbo 

ground of res Jw Ilea t,a, the pl.iinliif proCeirel .i soermd appeal. 

Ifddt conrirniing tho da.a-ce, thab tlie decree passed by the idlgb Coiirc in 1003 
still subsisted and was not afi ect-’d ))y the Govern rnenfc notilieatiou although the 
notlficaiion Ivul re:rosj;(\*tiv'o cfYtcL. Tli'^ notifi.'* ition couM no: iibcogaLe rights 
■which had been jualcldly deebwod and livl been merged in d-.i/:ce. 

KajJ V. Q>.oivn^i (ISh)) '3 Hiiv;, 573 nud Le.nni 21 ucIgU (1912) A, G. ^0‘\ 

follov’cd^ 

LiE-sEiiAS-HAO Kkise>:ati ?\ D.aivPi.SaXs DamtXatti ... {1911} 0> Boui 317 

TRAXSITER OF PROPERTY ACT (IT Od bSS’dj, sro. '.lecessarjj 

party alojij with other persons iulereHal. ^ 

See DtKitir^N' AGiiicrL'micvjV jIklii'E Act (XYII o:-’ 1870;, secs. 

47 AXD 48 ... ... ... ... 624 

■ — • ■ — SP-O. 107 — Lease exceeding one 

year — Registration . — Unregistered lea sf' cchriot he received cis evidence — Reid/ nr , g 
A ct {J of IB72K CPC, U] ---Oral ciUe/icc of the lease ca.xnot he oivji — Tena-ni 
admitting la add onVs tit to — A>‘ionnt(>r rpnf can he p'or'd by uth'r criu 2 '‘r.e — 
RurCas — Admis^dnti —hsioppcl h’lio pI.dncM’ o'-vnod a '•'n--'-tliird 

share inoeT..:in S‘;r-p.‘nis. v. iiu.i >•!) 'vc w,in (.'.ur'ng lu-r nlti.ir'hv icjisril bv Ir-r 
gaar-liaus t'or a period of ci.reo yp«i:s ai au ennULd 'Cjif a o' IN. oUO. Tlie plai’dilf 
Laving ,:tt.iii. d iiiamiUv, <00 at the oxpir..rivni of the perlol, Ft Inn* share to rho 
i-nme ic«;sBc< ft) a fru^hBi- j-i.*iod of t\>'o yean ai Gie ce il of R-i l.f'OOa ’^car. Tho 
new I- as' ihongh in wu-Riug was no^ vegi-'Lir-'^ 1 . Tae ].liihi,df tned 10 recover 
ilio rent for ihe two yc.-iiv at ri c int? (d* K-. 1 O'K) a yon* M.adi aNo R^. d 3 :Y ‘“’or rent 
due o]) the first Tii? di f“’idants ii'i.nitied t e ]dxi:iLiirs owncisbip and 

their bentney under hei, but disnured T.bo a»noniiL of rent. 

.Z7eld, ihAt rhe phintiff conli not be allow 31 Lo rdy oi th'' lease set up ’ay lier, 
bocaiiso it was nofc rcgistoiv'd fsoechri ^'*-7 of the 'L\'ausr»!i’ Pr»'pc‘r:,v Atjtj 1103 * 
could she be allowed to give oral eHidenec of the lease (section 91 of the inJi in 
Evidence A.cth 

ILcldf furrher, that the defendants having pulrnii/rod the o'vjicv'^up 01 tlie 
plainlait and tlja^ tliCy were in as her tenant-, proof oi the relation of landlord auil 
tenant bec.anie nunocessary. 

Held^ also, that (ho pladniiT could only recover as for use and ocoi.p.uion f jv tho 
two TOrars of the toiiaucy admitted, at the rate claimed l>v her wbich uas not 
cxccs^iive, 

Kamceaxdba Shivajisa^ • 0 . Tama 


(1913) 30 Bom. 500 
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TRIBUNAL OWMY'^KL—Jurisdiotion— apportionment of eompeniation money— 
A^fvofimy^ c?ajw)«snfe-C7% of Bombay Improvement Aet {Worn. 

Boscbat Improvement Ac2? 

TBUST— #0?* fuUw religiom purpose-^-Dsdioation of property as Sktmrpana--- 
0/ trespassers from the trust propeHy-^Qivll Trocedare Code 
of 1882), see, 539 — Court — 'Jurisdietion — Trust created hy 10111 
Irust eomtng into being at afntwre date—Dviy of heirs to carry oiet the trust— 
M%ndn Law— Will. 

See OxviL Pbooeduee Code 


Pagi 


20^ 




Khoja Mahomedm---^SeUlement--- Settlor himself trustee— Wo delimry of 
possession — Son born after s.etUement— Power of settlor to revoke settlement-— 
Settlor's intention not carried out owing to settlor's death— Power of Court to aid 
defective execution— Suit by after-born son to set aside settlement— Limitation 
Act {IX of 1908), see, 10 — BesulUng trust bach to settlor — Adverse pos^icssi on— 
Difference hetmen estoppel and res Validity of Wahf contained in 

deed containing other gifts — Local usage cannot override Wlahomedon Law — 
Registration — Vis Major, 

See Khoja Mahomedans „• 214 

TRUSTS^ ACT (II OP 1882), sec* Qi— Trust declared outside British India— Pro'* 
ceedings in British Indian Courts— Redeemed mortgagee retaining mortgaged share 
as trustee for mortgagor —Woticc of assignment by mortgagor— Death of m if h 
gagor before registration of tranffer to assignee— Validity of trust— Completion 
ff through her agent T, mortgaged a share in the Bank of Bombay with 

P. Later she direoteci T to redeem it and have it transferred by way of gife. to her 
two nephews. It was redeemed and a transfer form was signed by P m favour 
of the nephews, but the Bank declined to regisfcer it on thf^ ground that the trans- 
ferees were ininoi’s.^ H thereupon directed that it should be transferred to the 
names of T and M jointly as trustees for the minors, A transfer was accordingly 
signed by P in favour of T and M, and this was duly registered by the Bank. 

The day before it was lodged with the Bank for registration, K died. 

It was contended that the gift was imperfect and the trust in favour of the 
nephews invalid. 

Meld, that as the trust was set up in a British Indian Court the Indian Trusis 
Act applied, although both N and P were living and domiciled in Kathiawar {%, e., 
outside British India) where N declared her wishes regarduig the share. 

Meldi further, that N had an equitable interest in the share and that the mort- 
gage having been discharged, P, the registered proprietor, held the legal title as 
trustee and was bound to deal with it as T or his principal N should direct. 

Held, further, that the share had passed out of the control of H ■ before her 
death, the certiftoate as well as the transfer being in the hands or under the control 
of T, to whom her desire to benefit the minors had been communicated, and that ■ . 
the legal holder P, having notice and liavini? signed a transform favour of 'the 
minora before Ws death, could only convey for their benefit, and had subse- 
quently done so to the trustees desired by K. 

Meld, therefore, that the trust was valid and the gift complete. 

Madanjx Devchand V. Tbibhovan YiacHANB (1911)36 Bom. 396 


ULTRA VIRES O'RDB'R— District Magistrate— Order for prevention of 
disorder — Promulgation of the order — Presence of the Magistrale at the place 
when the order is promulgated — Piomhay District Police Act {Bom, Act IV of 
1890), sec, 42. 


See Bombay District Police Act 
B 1536—11 
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ULTBA VIBES ORDBE — io sti o stile order passed h</ the OoUeeior—Lcmd 
Mevenue Code (Jioru. Act V of 1879), sec, 37 — Lifnitation Ad (ATF^ of 1&77), 

'Sch. II, Art. 14, 

&e LiMitATiON Aci ... ..<• ••• ...325 

TUSGHABTLTY—Wfe—Oondonatitm hi/ husband— Sushaad and ^oife— Inherit- 
anoe — Hindu LobW. 

Seo IIiNDir Law ... ••• 3 38 

VATAISi — Grant of a village as service vaian — Uondiutiion — Grant of remnue 
and not of soil— Holders not agricv.Uuusts—'Dck'khan Agricultunsis' Belief 
Act {XVII of 1879), sec* 2, (5) 

See Dekkhai^ Ageicl-ltueists’ Lelief Act .. ... ... 151 

— ~^]fature of eiidenee In inter jgreiing cloamenis. 

See San ad, Co^^stedciion of . . ... ... ... 639 

YATaVNDARS — Collector — Service Regi&ter — Suit fo) declaration as head of 
family— Civil Court— Jurisdiction — Bombay Hereditary Offices Act {Bom> 
1874), see. 67. 

See Hesediojary Offices Act, Bombay •*. ... 420 

VYAVAHAB.A MAYUKHA — Hindu Law — Succession — Step-sister — JBaUrnal 

uncle — Frioriiy* 

/S'ce Hindu Law ... ... ••• ... ...120 

WAHL — XJioja Mahomedan — Settlement — Settlor Mmsef trustee — Ho delivery of 
possession — So7i horn after settlement-— JPower cf settlor to ^evoJee Settlement- 
Settlors intention not carried out oiUng to settlor^ s deatl — Bou'er of Court tc 
aid defective execution — Suit hy after-hor^i sonio set aside sdilement — Liriiiiation 
Act {IX ofV'OS), sec, 10— Bcstiliing trust haclc to settlor- — Adverse possession — 
DifereQice between estoppel and res judicata — Validity of wahf contained %n deed 
containing other gifts — Local usage cannot override Mahomedm Law — Begistra- 
tion — Yh Major. ' 

See Khoja Mahomedans ... ... ... ... 214 

— Mall mu dan Low — Shiahs — Bequest for Oadi-ul-hlivm feast- Fattiali 

dinners — I 'alid bequest — Cypres. 

iS'ee Limitahojst Act ... ... ...Ill 

Alienation— Legal necessity— Performance of pilgrimage — Betrothal of 
da ugliter — Hi n da Law, 

See Hindu Law . ... .. ... ... 88 

— —Fmudule itiranfer ofposi.e^sion — BeverJoner getting into po'isession from 

an alienee of the widow — Mortgage by alienee — Suit fer foreclomr'e—Beverslonm* 

setting up the y^ea that widow's alienatioii beyond her Life-time was void 

Bstoppel between mortgagor and mortgagee — Estoppel hinds reversioner— 
PraciiGe. 

See Fraud ... _ .. _ I 35 

^Hindih Lo>w— Arrears of maintenance — Demand and refusal — Besidence 

in deceased Imshanfs family house— BeMence elsewhere for improper purpose^ 

/S'cc Hindu Law ... ... ... ... ...131 

'-Hindu Law — Inheritance — Wife — TTnehastity during coverture — Condon- 
ation by husband — Hushund and wife, 

Hindu Law ... ... ... -too 
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WIDOW— t& rnm/t^mxnee-^Grmt oj arrean^Es^kj&mies of Ihe mse^'Eindu 
Common Law^ 

Bee Hinbu Law »»• •«• 


mmrn hy a midow to reeoder possession of her hushmVs shxre in divided 

family lands after partition hy metes and hounds’^Alleged partition of a 
home ^Dlsm^s sal of smt, family lands being found not divided — Subsequent suit 
hj a reversioner to recover possession of the Iiouse^lSo res julicafa. 

See Rss Jitdidata ... . . *•. ... 127 


WIFEi-^Umhmtity during coverture— Condonation by husband Sushand and 
wife— Inheritance— Hindu Law> 

See Hikdu Law . . ... ... 138 


WlliXj—Ojipaoity of the minor to mxhe mill— Indian Majority Act (IX of 1875), 
sec* 3 ] A Hindu minor, who has not atta^ined majority as provided intha Indian 
Majority Act, 1875, is not eompateat to make a will of Ms or her property. 

Bai Gxtlab V ThahobelaIi ... ... ... (1912) 36 Bom 622 


~~~*»^Trustfor public religiom purpose created by will— Trust coming Into being 
at a future date-^Buty of heirs to carry out the trust— Eindu law* 

See Hinbit Law .*• .«>* ... 29 

WINDING UP — Beeovery of calls on slwes* 

See Inbiak Companies’ Act v ... 557 
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*' Injury to the person.*^ 

See Peotincial Small Gadses Couets Act 
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** Oversight,” meaning of. 

See Land Revenue Code, Bombay ... 

Rikhta/* interpretation of. 
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« banotioned,” meaning of. 
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TAJJIAW ¥ElTfI--Offlce of hereditary priest'— 

See Hindu Law 
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